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UMRARY: This document properses i
sdopt a5 a final rule, order bangiige
contained in the interim final rule
Fublishm in the Federsl Register on
luly 26, 2002, concerming pooling
provisions of the Midewst Fedecad milk
onler. This domunen also sis fonly the
firal docision of the Depurimant and is

subject 1o appresal by producers. [EXCERPTS]
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A wainess lom Uean Foods,
appearing an behalf of the Handlars.
iesti fied that the curcent pool supply
plant proedsions permitting handlors to
pon! and de-pool milk causes roarket
instability. The witnsss nated the
coourranocs of 3 class-price invarsion
(when the Wend price is Jower than the
Class I price) as an exampls of when
supply pluts s the oconamic
incopiive i apt out of pocling thair
milk supplins. Nevertheless. the Dean

' witness was of the opinion tha 2 6-
month re-pooling dalay would servs 1o
Assure condsistent and reliabity
sssockiion af milk wich the marketing
ared and in meeting the marka s Class
1 demunds.

Qppeosition o Poposal & was rdsed
by DIFA. DR A was of the opinion that
class-price inversicns are a function of
this arder providing advanced picing to
handlars for Class | and milk, The
witnesy indicuiad advancad pricing is s
neaded and good provisian of Federsd
milk marketing orders. However. il the
Class I snctor of the market wiem not
prossiclec sdvanced pricing. rasonecd
the LIFA witooss, depoaling might nevar
oo, Nevarthaless, noted tha3FA
witness. there should be no reason why
Class I and I¥ handlprs should over
bave w equalize class-use values with
the blond prioe by paying this differance
into the poot for the Henefit of Class 1
handlers simply because ol price
inversion, Impasing 3 Banonth r-
paoling delay may cause Class T aod 1Y
handlers to oy int the pool aaly ta
refain poxl status. uy daing so can
mesult in causing financial darpage Lo the
resprve and lindng sectors ol the
macker. murintined the DFA witness.

Prosposal 5. affered hy the
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Prorvicling a rmonth m-praoding deday
whanaver a supply phont spls nat b
meed the ponling standards for the
month would not tend to pravide for
aderly marketing congditions in the

Midgast murketing, area. s noted in the
teotative fima! decision, the record
inclicates that banclar interests seek
aviEry assuranee or a steady sod reliable
milk supply i the order con reasanably
provide, Prosdding pooling standards
that may cause @ supply plant to
aonsider the longer-temm implicaions of
dropping ofl the peol may alse tend 1o
anzura the desived outcome of assuring
rliablp deliveriss of milk to fluid
handiars. Honwever, the nesd for a
prendsica 1o probibit o supply plant
troen meinining the pool through propsr
perfmance wisr 3 Gonuedh delay is ooy
supported by the record and is not
adopted in this final decizion.

Milk marketing onders am instrurments
fear ﬂn:mm}gin g sLability in the rarketing
relaticnship betwean prodooans nd
hiuntlars, 1 this regard. aml considering
the marketing conditicms of the Midoast
nurkoting aroa, prometing stability in
this manner s ool spproprige or
needed. As aoted inthe tentative
dezizion, the moord incicates that fluid
wilk handlors bave nat had sigoificant
dillicuhies in sscuring roilk suppdies
winew the inplermentation of milk arder
reliam. To the extant that handlers fear
the poteniiat i srugsticon to the roorket
that nxay anise o deponling, vhat Gear
tos it ks only s pecultative.

The must impoctant evidanca
prowidad on thiy reoord that provides
anty justification for adopting » G-mnth
re-puiling delay rests on the possible
ccorere af 3 class-pro: inversion.
Hancllias soe tha dssue of opting off-and-
cm the ool a3 rushing to juin the pool
1y seoune the advantages of price
+ e andd dropping fron the pool
when prices e Class T and 18 mitk am
highar than the nrder’s blend prics.
Funther, handlses worry that duriog
surh timas. their ability to dhtain
niechad mi Ik supplies is diminishid.
ThaDFA witness is of the opinion that
pemulizing supply plants, ofien
conparalive ownwd. may cause finanedal
damags 10 be home by Ve
wemuhcturiog seciors of the mosekast.
Achifitionally, TIFA o
notion that producers should incer
paaliy because of price oo oomes
which, they concluds, s the resuly of
thiz ecter program pooviding for the
mlvance pricing of Class I and 1T milk
that serves the interest of handlers,

T rantative decision and this final
cloci sion oaks no Goding on whuthar

¥

acdvance pricing is 2 canse or contribuloe
 class-paice inversions. Additionally,

nedther the tentative decision or His
finul decision makes any findings
reganding the damage that didy resall o
cooperatively owned manufacturers by
teiing preventecl fom mejoining the ponl.
These are both tr beyond the scops of




Federal Register/ Vol 69, Nu. 70/ Monday, April 12, 2004 { Proposed Bules 19301

this procesding. Howevar, e {entgive
decision and this fual decision do find

tht the amendments to the pasling
stancardz adnpted by this final decision,
taken as @ whishe, strangthen the
alfactivensess of the order for the benelil

of buth producers amd handlars, will
previcls for more orderly marketing
conditions, and provide for 1 mope
consiztent supply nfmilk to Class 1
bl [END OF EXCERPTS]
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I INTRODUCTION

This brief is submitted by DFA, MMPA, and Prairié Farms in accordance with the
briefing schedule established at the close of the hearing. It addresses all proposals at the hearing,
those advanced by these proponents and those proposals advanced by other parties. The hearing
proposals primarily concern pooling issues, as well as an important producer payment issue.

It is important, and significant, to note from the outset that all hearing participants,
individual producers, cooperatives, and proprietary handlers alike, agreed that the pooling
provisions of the Order need to be tightened. To the extent that there were differences, they
involved varying views on which provisions to tighten and how tight to make them. On the basis

of this industry consensus, the proposals should be adopted as discussed hereafter.

. FACTUAL BACKGROUND

Proponents

1. Dairy Farmers of America, Inc., (DFA) is a Capper-Volstead cooperative
association of 16,905 dairy farms producing milk in forty-six (46) states. DFA regularly
markets milk on 10 of the 11 federal milk orders, including Order 33. (Tr. 132; Exh. 12, p.1)

2. Michigan Milk Producers Association (MMPA) is a Capper-Volstead cooperative
association of more than 2,600 members. MMPA members produce milk in Michigan, Ohio,
Indiana, and Wisconsin. MMPA is engaged exclusively in the marketing of milk and dairy
products. (Tr. 132; Exh. 12, p.1)

3. Prairie Farms Dairy, Inc., is a Capper-Volstead cooperative owned by 800 dairy
farmer members. Prairie Farms owns and operates a number of milk processing plants and

regularly markets milk in Order 33. (Tr. 132; Exh. 12, p.1)
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There was no evidence presented at the hearing to suggest that the split plants serve any

useful economic purpose. Lacking a useful function, and being the clear source of paper-pooling
mischief, the provision should be eliminated and proposal 5 adopted.

IX. PROPOSAL 8 SHOULD NOT BE ADOPTED

These cooperatives oppose the adoption of Proposal 8 which is an attempt by the
proponent fluid milk handlers to constrain the ability of an operator of a supply plant to pool or
depool the plant for economic purposes. This proposal should not be adopted for 2 number of
reasons.

First, the proposal by being addressed to supply plants only would only limit plant
pooling, to the extent it was effective at all. It would not limit the depooling of diversions to
manufacturing plants, including such diversions by distributing plant operators. Consequently,
the fluid handlers want the ability, under their proposal, to freely pool or depool milk associated
with their plants while tying the hands of supply plant operators, particularly cooperatives, from
pooling or depooling their plants for the very same reasons. That inequitable proposal should not
be adopted.

Furthermore, the attempt to address the phenomenon of depooling is an attack upon a by-
product of advance pricing for Class I°, demanded by the fluid handlers. It is only because of
advance pricing that the basis of depooling manufacturing classes ever arises. Consequently, it is
our position that the fluid handlers should not be able to require other handlers to suffer injury
which occurs solely because of granting a benefit to the fluid handlers.

Finally, it would appear that the proposal has actually been addressed at a problem which

* We fully support advance Class I pricing which furthers orderly marketing in all federal
orders. We do not want our comments to be interpreted otherwise.
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anses out of the operation of the Pennsylvania Milk Marketing Board individual handler pool
system, and not because of any federal order dynamics. Consequently, it is aimed at something
that the federal order does not, and cannot, address and should not serve as a basis for any

amendment to the order.

X. PROPOSAL 4 TO AMEND THE PARTIAL PAYMENT REQUIREMENTS OF

THE ORDER SHOULD BE ADOPTED

The payment provisions for Order 33 presently provide that partial payment be made to
producers for their milk deliveries during the first fifteen (15) days of the month at a rate equal to
the lowest class price for the prior month. Experience since January 1, 2000 under the class
prices now prevailing demonstrates that that rate results in a payment to dairy farmers which is
lower than it has been historically and it should therefore be increased appropriately. The change
in Class 3 and 4 prices under federal order reform, coupled with the use of the “higher of” for the
Class I mover has led to an increasing spread between the “effective” blend price and the lowest
class price. There is nothing in the federal order reform final decision to suggest that this was

intended; and there has been no argument advanced to support a reduction. Consequently, the

order should be changed to increase the rate of payment required of handlers pursuant to 7 C.F.R.

§ 1033.73. These cooperatives support revision of the rate of payment to require payment at the
rate of 105percent of the prior month’s lowest class price.

Exh. 22'° demonstrates the erosion of the effective rate of partial payments to producers
under Order 33 since January 2000. For the period from January 1997 through August 2001,

fifty-six (56) months, the monthly average spread between the Class 3 price and the blend price

' The attached document (Exh. C) is the exhibit as revised post-hearing to correct the
inadvertent computational errors noted at the hearing. (TR. 498-499)
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WITNESSES:
Carl Herbein

Chareles Lausin
Ernest Yates
Elwvin Hollon

Carl Rasch
Sue Taylor
Rodney Carlson

NUMBERS :

20
21
22
23

INDEHX

DIRECT CROSS

315 334-386

444

391 398

400

410 423-440

496 505-507

445

450 459-470

4776 489

EXHIBIT

FOR IDENTIFICATION

314
314
411
448

1-310

REDIRECT EXAM

373

IN EVIDENCE

315
315
411
449

REJECTED

11
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1-500

whomever you have the addresses conveniently available to
you by e-mail or other, but that might not reach everyone.

MR. BESHORE: I understand.

JUDGE CLIFTON: Thank you, Mr. Beshore.

MR. BESHORE: And I would note that all of
the data in the these tables, and correct me if I am
wrong, the data is published statistical data.

THE WITNESS: That is correct.

MR. BESHORE: It explains the calculations
that you have made, which numbers are added or subtracted
or divided or multiplied by a given ratio and therefore,
the final calculations can be checked or double-checked
for published information by anyone. There is nothing in
terms of the raw data here that is anything that you have
generated as proprietary information or otherwise.

THE WITNESS: No, nothing.

BY MR. BESHOCRE:

Q Now, with those locse ends from prior
issues, do you have a statement with respect to opposition
to proposal eight and then a short summary and conclusion,
concluding statement which also addresses the issue of the
emergency status of the hearing?

A I do.

Q Would you proceed with both of those

statements, please.
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A The members of our group oppose proposal
eight. Its purpose is misguided. The problem that it
seeks to correct, commenly known as de-pooling occurs when
one or more of the class prices is higher than the blend
price and the handler reporting pounds of the higher
valued classification does not put them on their pool
report. Thus, the(value derived from those poolings do
not get entered into the blend price pool.

The problem that it seeks to correct is a
function of advanced pricing. If the Class I sector of
the market did not get the benefit of advanced price,
simple arithmetic would guarantee and there would never be
de-pooling.

Advanced pricing is a good practice as it
allows the added value products to maximize their returns,
which benefits all parties affected by the orders.

There can be no valid reason why the
balancing sectors should have to pay into the pool on the
occasional times when the advanced price causes a price
inversion. Doing so ccould cause damage to the reserve and
balancing sectors of the market here.

The reserve and balancing sectors would at
times not be able to clear the market profitably if they
wore advanced priced because of the volatility of dairy

commodity markets.
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If the proponents desire to change this
happening, perhaps they should consider eliminating the
advanced price provisions of the order

Proposal eight should not be adopted.

This issue has been debated in other orders, but has never
been found for by the Secretary.

Summary and conclusions. Data presented
in this order indicates that milk from distant locations
is being pooled on Federal Order 33 at increasing volumes.
This milk volume reduces the blend price to local
suppliers. Additional evidence shows that due to distance
and economic return, this milk would never supply the
market regularly.

Testimony from day-to-day operatives in
the market and from bottling handlers in the market
conclude that the dramatic increase in market reserve
supplies as far beyond any level required to service the
market.

We have demonstrated, on the basis of
conclusions in the final rule, that milk such as these
supplies generally and, in this case, from these specific
locations was never intended to be a part of the Federal
Order 33 marketing area. Geographically, it was never
considered a part of the supply area and from a

performance perspective, it cannot meet the requirements.
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