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JUDGE PALMER: On the record. Is everybody
ready to get started. Mr. Beshore.
Mr. Gallagher is on the stand and still
under oath.
EDWARD W. GALLAGHER,
having been previously sworn, was examined and

tegtified as follows:

DIRECT EXAMINATION (CONTINUED),
QUESTIONS BY MR. MARVIN BESHORE:

Q Thank you, Yocur Honor. Mr. Gallagher, do you
have a document the first page of which is
headed "Additional Information of Dairylea
Cooperative, Inc."?

A Yes, I do.

MR. BESHORE: Has this been marked for
identification as Exhibit 54, Your Honor?

JUDGE PALMER: No, it has not. Let's do
that right now.

(Exhibit 54 was marked for identification.)

MR. BESHORE: I would like to reguest that,
pLease.

JUDGE PALMER: This will be 54.

Q Mr. Gallagher, could you tell us what Exhibit 54

is”?
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Yes, after the listening session for this
proceeding that happened in December, USDA had
requested that by or before December 1%th or so,
the industry submit requests for information and
data to support their proposal; and so attached
45 the letter that I had sent, which is on the
USDA website, and then -- so that's the first
two pages. And then the page that begins with a
map and it's a few pages long and ends with a
map is the data that I got back from USDA per
that information request. That information got
to me on April 3rd after I had pre-submitted my
testimony, so I didn't get a chance to address

this in my testimony.

The tables that are —-- all the tables that
make up the remainder of the exhibit are -- is
information —- some of 1t 1s information that I

requested from USDA that they didn't include in
their information submission, but I went and put
the information together on my own and created
t+he tables on my own.

The tables are the last four pages; 1s that
correct?

That's correctl.

Last four asides of Exhibit 547
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Yep.

Could you just describe those briefly?

Okay. The first table that says "NASS Price
Survey Dairy Product Pounds Compared to Total
J.8." are for the four products that are in the
NASS price survey, and 1t shows the first column
"NASS Survey" are the pounds of product each
year that were included in the NASS survey. And
fhe second column is for those same products,
the products USDA reported as were produced in
total in the United States. And the third
column, then, is the percentage that the NASS
pounds are of the total produced in the United
States for those particular products.

The second graph, then, is —-- or excuse me,
the second table the next page that shows
cheddar cheese, it's the same pounds for cheddar
cheese in the NASS survey as on the first table,
put then I compared that to total cheese
production in the United States as opposed to
just cheddar cheese production. So the WNASS is
a percentage of total cheese production.

The third table is an attempt to -- well,
the first three columns, which says "Butterfat,

Skim" and "Total Solids"™ are my attempt to
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calculate the milk egquivalent in the pounds of
product included in the NASS survey. And I
computed it three ways, butterfat equivalent,
skim egquivalent and total solids equivalent.
And to make the calculations, I used, for
butterfat and skim, the factors that are
reported in Dairy Market News, and for total
solids I took 50 percent of the butterfat plus
50 percent of the skim and added them together
to get total solids.

The next two columns are "Federal Order and
California." And the first column -- fourth
column is Class III and IV receipts, so it would
be for each of those years total annual Class
ITII and IV pounds under Federal Orders as
reported by USDA, plus their equivalent under
the Caiifornia state order. And then the
producer recelipts would be Federal Order
producer receipts plus California milk
production. And then the final column is "U.S
Milk Production" total for the year.

The final table, then, is a calculation
that I made based on the prior table, and it's
"Percentage of U.S. Milk Production With"

what I'm calling -- "a Circularity Issue, Based
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on Selected Comparable Category."

The calculation looks at the total solids
milk eguivalent that I calculated of pounds of
product in the pricing survey, that would be the
numerator, and the denominator would either be
the Class III and IV receipts or the producer
receipts of the U.35. milk production. So this
is then saying, to give you an example, in 2006,
20 percent of the milk produced under Federal
Orders in California, and that was utilized in
Class I1I1I or IV, was made into a product that is
included in the dairy product survey.

The NASS survey?
NASS survey.

S50 that would say 80 percent of the Class
ITTI or IV milk doesn't have a circularity issue,
20 percent has a circularity issue. If you look
at 1t all the way over to "U.S. Milk
Production,” 10 percent of the milk produced in
the United States 1s in the NASS survey and has
a clrcularity issue, 90 percent produced in the
United States does not have a circularity issue
resulting from the WASS survey Federal Order
pricing.

Cne final guestion, then, on direct,
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Mr. Gallagher. For clarification, in
Mr., Beeman's testimony there was reference to
two membership numbers for —-- or two farm
numbers for Dairylea, 2,400 and then he
mentioned a 1,400 number.

Can you clarify those numbers?
Sure. Dairylea has a number of member
cooperatives; cooperatives who have joined
Dairylea as members. Bill referenced the number
of direct Dairylea members, and the other
thousand are members of cooperatives who have
joined Dairylea as member cooperatives.
And the member cooperatives market all their
milk through Dairvlea?
Yes.
Thank vou, I have -~ I'm sorry?
I didn't get the opportunity to include this
information in my testimony from yesterday.
There are a couple of points I would like to
make, I would like to glean from this data.
Please do.
If I could. Thank you.

First of all, one of the primary reasons I
asked for the data was I know at the listening

session there were concerns about what may be
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the immensity of this auditing process to have
an audit trail here to see 1f ~- you'll see
what's belng reported. A couple things I would
like to comment on.

One, I know that there's a rule out there
that hasn't been published and hasn't been made
public, but through different ways I can, you
know, we all have ways of finding out
information about what's going on. One of the
things I do know that has been proposed is that
there's going to be some sort of auditing
process for this NASS pricing survey.

So there is some process within the
department already to think about how we audit
this stuff.

That would be to implement what is in the --
It's already being done.

And the parts of the law which were put into the
statute that were put into the record yesterday
that says that reporting can be verified?
Correct. And so then I was curiocus, well, what
is the enormity of this auditing process. And
from the data here it says that there are 87
plants that are providing data that goes into

the NASS survey.
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Okay, well, I used to work for the Federal
Order in the Northeast Order, I'm pretty close
to the Northeast Order. On a regular basis they
audit more than 87 plants just in that order.

So they've got a system already. There's a
system set up that easily audits more than 87
plants.

Secondly, what I was trying to get at is
the concentration, you know, the old 80/20 rule;
20 percent of the entities produced 80 percent
of the product. We see that across all forms of
agriculture. And I've got fto believe some of
that is very similar in the production of dairy
products, and so I was trying to get at how many
are there of these really large entities that
are the most important audit. Unfortunately, I
wasn't able to get that information on a dairy
divisiocn, but I would submit that you know the
enormity of this really isn't 87.

Also, they have something called reporting
entities to report the data, and to give you an
example, Dairy America reports the data for
thelr members. So in powder, you really have
one entity that you have to make sure reports

correctly. So I don't think that's that
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difficult of a process to make sure one entity
reports correctly.

Also, I believe DFA is a reporting entity.
I believe they report for all their plants. I
certainly would submit that I think with the
right outreach program from USDA to the
industry, that I think the process of
implementing the Dairylea proposal could run
pretty smoothly with some advanced notice and
outreach from the industry to work with them,
especially in this day and age of electronic
submission of information and the technology
that's available, I think it could run pretty
smoothly.

The other thing I would submit is that if
you took the plants that report this data that
are outside of California, I don't know the data
in this, I didn't ask the question, but I would
say that probably at least 75 percent of the
product is produced in plants where regularly
Federal Order auditors show up. BAnd so the
process of auditing this I don't think is going
to be very difficult. T think it's just going
to be, you know, a fairly easy process to do.

I think that's about all I'd say.
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Qkay. And those comments are relating to
verifying the invoicing of products as proposed
in proposal 207
Correct.
Okay. Thank you.

JUDGE PALMER: Questions? Yes,

Mr. Rosenbaum.

CROSS-EXAMINATION,

QUESTIONS BY MR. STEVEN J. ROSENBAUM:

Good morning, Mr. Gallagher. Steve Rosenbaum
representing the Tnternational Dairy Foods
Association.

Good morning.

Mr. Gallagher, what products, what manufactured
products does Dairylea currently manufacture and
market?

We don't manufacture any products. We don't
operate any plants.

Historically, did Dairylea have interest 1n
manufacturing plants?

Yes.

Has Dairylea divested itself of those interests
over time?

ves. I don't even believe we're invested in any

plants at this point in time.
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OCkay. I want to concentrate on your proposal 20
and how it would work. And I want to take us
through a simple hypothetical.

Sure.

I thought because it's going fo involve a few
numbers, 1t would be easiest for me to write up
on the screen for us to look at. They're not
going to be complicated.

I'd 1like to have you assume a situation.
Let's assume the price of cheese on the CME and
NASS is $1.40 a pounds, okay? And let's assume
that the make allowance is $0.17, which is
pretty close to its current level. Now, without
getting into the intricacies of component
pricing under that circumstance, the minimum
price that the Class III handlers have to pay to
its farmers 1s $1.23, correct? Obviously you
cenvert that.

Right, but the cheese price goes back into the
calculation.
Is the minimum milk price.

Now, let's assume that the actual cost of
manufacturing is $0.20, meaning that the costs
are up $0.3 over the make allowance. And I

think that's going to be all the information we
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need for my questions.

Now, I want you to assume -- so let's
assume that industry is in complete agreement,
which it's not always, but let's assume industry
is in agreement as to what the cost of
manufacturing are; that is to say $0.20 is
correct.

Okay.
S5c we're not going to get in debate over that.
We've all agreed 1t's $0.20.

Now, up until today, excluding this
proposal, so to speak, the reaction based upon
how USDA has addressed the situation between
January 1, 2000 and today is that under that
scenario, USDA would increase the make allowance
by $0.3 to $0.20, correct?
sure; that's part of what our issue is, yes.

And the result would be that a manufacturer
whose costs are egual to these average costs of
$0.20 would be able to pay its farmer the
minimum milk price and 1t would have $0.20 left
over, and that would be enough to cover its cost
of manufacturing; is that correct?

Correct.

Now, let's assume that your proposal is adopted;
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that's what I want to contrast it with.
Okay.
Now ==

JUDGE PALMER: There's a religilous group in
the other room. I think we're getting a little
bit of their music.

But let's assume the Dairylea proposal is
adopted, and so we're at a scenario where the
make allowance is $0.17, but the Dairylea
proposal is in place.

We've gone through, essentially, the same
hearing process and determined that the true
cost of manufacture is $0.20, correct?

The proposal aliows it to happen either way.
USDA just routinely does it or you have a
hearing, either way.

For purposes of my hypothetical, it doesn't
matter whether through a hearing or through some
other mechanism; but one way or the other USDA
has reccgnized, determined that the actual cost
of manufacturing is $0.20 rather than $0.17,
okay?

Yes.

Now, under your scenario, what happens is that

the make allowance doesn't change at all,
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correct?

Correct.

And so the minimum milk price stays at $1.23,
correct?

Yes.

And so 1f the price of cheese remains at $1.40,
the make allowance is at $0.17 still, the
minimum milk price is $1.23, the manufacturer 1is
losing $0.3 for every pound of cheese it makes,
correct?

Not necessarily because they pass the cost down.
Down to?

They can pass the cost on.

That's the question.

Okay.

If the price of cheese remains at $1.40, then
the manufacturer is losing $0.3?

No, that's not true. Cheese is regularly sold
at CME plus something; and that doesn't get
reflected in the CME price, unless it's in the
NASS survey, doesn't get reflected in the NASS
survey. And my data shows that most of the
cheese produced in the United States is not in
the NASS survey.

Let me put it differently. Unless the
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manufacturer is able to pass on these extra
costs in the form of higher cheese prices, it's
losing $0.3 a hundredweight, correct?
Under that scenario it would be no different
than a dairy farmer whe 1s unable to pass On
their higher costs, they'd be losing.

Dairy farmers, as they are now, are losing
money.
So what USDA will do, under your proposal, when
the cost of manufacture has been determined to
be $0.3 higher than the make allowance, USDA
will not change the make allowance at all,
correct?
Correct.
USDA will instead put out a pilece of paper that
says to the world "cost of manufacture up $0.3,"
correct?
Yes.
That piece of paper that USDA puts out will,

itself, have no legal effect, correct?

Correct.
Tt will not legally mandate -- it will
not -- the existence of that piece of paper will

not permit a cheese manufacturer to reduce its

minimum milk price, correct?
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Correct.

That remains unchanged at $1.23 under this
scenario, correct?

Correct.

That piece of paper does not legally entitle a
cheese manufacturer to obtain any higher cheese
price than it was already able to obtain in the
marketplace, correct?

Correct.

And now if your system -- and so 1f under
proposal 20, manufacturers are unable to pass on
any higher cheese prices, they're really sunk?
They're in the same position as the rest of the
manufacturing world.

Well, no, because they have a minimum milk
price; that's not true at all.

Sure it 1s; they can negotiate with their
customer to change the price.

Well, that's what I said was, unless the
manufacturer is able somehow to extract a higher
cheese price, it's sunk and it's not like any
other manufacturer because 1t has a legal
requirement to pay the $1.237?

No, that's not true; they can negoitilate with

their supplier to share in the cost increase by
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lowering the over—order premium.

There's a number of avenues here.
Is 1t your supposition here that there's enough
over-order premiums to absorb the entirety of
any cost of manufacturing increase?
Yes.
Is that the effect you perceive to come out of
this?
No, because we won't give it all up.
Now, let's go to the scenario of this cheese
processor.

JUDGE PALMER: Let me ask one guestion. I
hope I don't throw everything off by asking it.

But the piece of paper, as Mr. Rosenbaum
put it, that says we really should be $0.3
higher, would there be any likelihood that
contracts could reference that happening and
saying whatever price we set, either the price
we sell our cheese to somebody for or the price
that we have paid for the milk to make this
cheese, will be in some way affected by that?
Absolutely, and it happens already, Your Honor.
In the Class I price announcement, they have a
$0.20 promotion fee that they include in the

Class I price announcement.
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There is no legal reguirement that a Class
I -- a supermarket, or whatever is purchasing
the milk from the Class I processor, has to pay
that; but they have agreed to pay that because
it's showing up on a form produced by the
federal government that includes 1t and the
Class I processors are able to pass that cost
along on their sales that otherwise would be
entirely borne by them.

JUDGE PALMER: I take it that you prefer
that the cost be passed on to the buyer from the
cheese maker rather than being passed back to
the supplier by reduction in premiums?
Absolutely.

JUDGE PALMER: All right. I just thought I
would put where they are.

All right, Mr. Rosenbaum.

We'll get to the $0.20 in a minute, but let's
keep on this narrow hypothetical.

sSure.

Now, your scenario is one in which a
manufacturer could try to provide an invoice to
his customer that says I'm now charging you
$1.43 for cheese, the $1.40 plus a $0.3

surcharge based upon the USDA piece of paper,
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correct?
Correct.
And 1f successful in doing so, you would have
the NASS survey ignore the $0.3 in determining
what the price is, correct?
Correct. As long as the $0.3 isn't more than
the regulated amount.
And under that scenario, you would say that the
manufacturer is getting $0.17 for the make
allowance and $0.3 through exclusion from the
NASS survey for a total of $0.20 to cover its
cost of manufacture; that's your concept,
correct?
Getting $0.17 from the make allowance and $0.3
from the market.
And the way vou get $0.3 from the market 1s to
exclude it from the NASS survey; and, therefore,
it doesn't increase the minimum milk price,
correct.

Is that the concept?
In your simple example, yes, but it goes beyond
the NASS survey because it's going to be an
opportunity for Sarento Cheese to utilize when
they sell to their customers on their mozzarella

that's not in any type of survey, to pass that
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cost along, too.
Well, let's focus on cheddar cheese, because
it's the price-setting mechanism.

The way it works for a cheddar cheese
manufacturer in your "hopeful world" is that you
get the extra $0.3 by increasing vour price by
$0.3, labeling 1t a surcharge, and it's,
therefore, excluded from the NASS survey?
Correct.

That's the mechanism?

For instance, when Dairy America had their
surcharge, and I had an example in here it was
$0.23 a pound. They could have kept that and it
wouldn't have been included in the NASS survey
and 1t would have covered some of their energy
costs, 8o, ves.

Now, let's assume -~ I assume a customer is
going to say why the heck are you now for the
first time ever, Mr. Cheese Manufacturer,
instead of listing on invoice a price per pound,
listing a surcharge?

I mean, certainly customers are going to
ask why, don't you think?

Absolutely they will.

And presumably, a cheese manufacturer would then
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have to say, well, here's how it works, and
here's why 1t makes sense to break out the $0.3
separately. Right, I mean those conversations
would take place, right?

And in this environment, this day and age
talking about some sort of surcharge I think is
a pretty normal business conversation because
I've got to believe anybody that is buying
anything has had some -- whether it's their own
personal purchases in their home or for their
business -- has had some type of surcharge added
te an invoice. And so I don't think 1t's that
pig of a stretch to talk to somebody about
getting a surcharge on an invoice.

But presumably yvou're going to explain the
reason why it makes sense here is because of
this regulatory mechanism that makes the
surcharge meaningful, right?

Correct. The USDA has determined that the cost
of producing, in this case, cheddar cheese, has
increased $0.3 per pound and so the pricing
doesn't reflect it and so we need to pass that
on to you folks, and here's USDA saying that's
the value that shcould be passed on.

And the buyer will be told and the benefit to me
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of putting on the invoice $1.40 plus $0.3
surcharge rather than the invoice simply saying
$1.43, the advantage is that under the new
regulation the extra $0.3 isn't picked up; and,
therefore, doesn't raise minimum milk price
obligation, right?
However they want to explain it. That's a way
of explaining it.
I mean, there are sophisticated buyers out there
of cheddar cheese who will either already know
that because they know the Federal Order system
to begin with, or will demand an explanation and
provide that explanation?
Correct.
This 1s not going to be a secret, right?
No; you don't want it to be a secret.
So why don't I, as a buyer, say, look, the price
of cheese has been $1.40. I understand now,
under the regulatory mechanism, that 1f you can
report a separate $0.3 surcharge, you get a
benefit because that doesn't get picked up by
the NASS survey. That's fine.

What the invoice is now going to say,
Mr. Cheese Manufacturer/Supplier is the price of

cheese is $1.37 and there's a $0.3 surcharge.
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And yocu're made whole as a manufacturer because
you get the $0.17 make allowance, but the price
of cheese in the survey will now be $1.37, so
you get the extra $0.3.

Why won't any buyer who knows anything
about the system do that very thing?
They could. Here is ~-- and that could happen.
I mean, there's no way to prevent that from
happening. In the end, what will happen 1is
there's going to be long markets and there's
going to be short markets. And in a short
market, if a cheese maker has any marketing
gumption to them, whatsoever, they're going to
easily be able to pasg 1t on. In a long market,
they may not; but the net amount is farmers
overall will be better off with this system than
having constant make allowance changes because
they will not always have to bear the full brunt
of a make allowance change because from time to
time we're going to be able to pass the costs
on.
But you are saying it would be perfectly
legitimate under your system for a buyer to
say -- for all buyers to say, if they figure out

the system, the price is still $1.40, but it's
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now going to be broken down $1.37 for the
alleged cost of cheese plus $0.3 for a
surcharge; that would be perfectly permissible?
I don't know how to stop that from happening. I
don't say it's perfectly legitimate. I don't
know how to stop that from happening and it
could happen from time to time.

Let's talk about the real world in terms of
cheese that's made in the Federal Order system
and cheese that's not made in the Federal Order
system, okay.

You have provided some information that
takes us part of the way there in Exhibit 54
that shows that there are 33 plants in the west
that are part of the NASS survey, correct?
Sure.

Now, let me give you some figures, these are
from -- is it dairy -- the cheddar cheese
production by state, that's NASS?

Let me give you the NASS figures for two
states, California and Idaho. I believe these
are already in the record.

But in 2004, California had a 17.9 percent
share of total cheddar cheese production. Idaho

had 16.2 for a total of those two states,
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34.1 percent of all cheddar cheese production.
2005, California dropped to 17.1 percent,

Idaho went up to 16.8 percent, total combined of

33.9 percent of all cheddar cheese production is

in California and Idaho alone, okay?

Okay.

Now, obviously, California is outside the

Federal Order system, correct?

Correct.

Now, let's assume that -- but California does

use a finished product pricing mechanism to set

its minimum milk pricing as well, correct?

Correct.

It goes through the same mechanism the USDA does

when costs of manufacture are alleged to have

increased, namely, 1t holds a make allowance

hearing, correct?

It goes through a similar process.

Similar, but historically faster process,

correct?

Yes.

They have historically been more =~- for whatever

reasons, California has been able to shift its

make allowance more quickly to reflect actually

changes in the cost of manufacture?
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They have the ability to do that and have shown
that they have done it in the past.

Now, the way California would address the
situation that I've got up on the screen 1s that
if they saw -- and mind you I'm not suggesting
the costs of manufacturing are the same, or the
make allowance is the same.

If they had a current make allowance of
$0.17, I'm not suggesting they do, but just to
make it simple. If they had a make allowance of
$0.17 and they saw costs for their cheese
manufacturers had risen by $0.3, the way they
historically would address the situation is to
increase the make allowance by $0.3, correct?
Possibly. There would probably be a reguest to
do so; whether they in fact do so or not, I
don't know.

Let's assume that they had done so, just to make
the hypothetical simpler.

Now, a California manufacturer under those
conditions, where the make allowance has now
gone up to $0.20, its minimum milk price
obligation has dropped from $1.23 to $1.20,
correct?

Sure.
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And so it is able to continue to charge $1.40
for its cheese and cover all of its costs,
correct?

Sure.

Now, surely vyou would agree with me that the
presence of that collective 17 to 18 percent of
total cheddar cheese production, having an
ability to continue to sell at the $1.40, will
Present a material bearer to any effort by a
manufacturer in the Federal Order system to
extract additional monies from their customers?
I don't know. I don't know if it will or not.
Now, Idaho is currently unregulated, correct?
Correct.

And they, therefore -~ we heard testimony from
Mr. Davis as to how his plant in Idaho pays its
farmers on various formulas.

I missed that. I understand the basis.

So, 1f the Idaho processors of cheese, who are
unregulated, are facing higher cost of
manufacturer, they can -- thev're under no
regulatory constraints with respect to what milk
prices they pay as a result, correct?

Market determines the make allowance in Idaho

and it's a negotiation between the farmers and
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the plant; and 1t may go up, it may go down.
Certainly, the existence of that 16 to

17 percent of total cheddar cheese in the
country that's made in Idaho, that provides a
substantial damper on the ability of federally
regulated cheddar cheese manufacturers to
increase their cheese price; do you agree with
that?

No, because we don't know what the negotiation
is in Idaho relative to determining the make
allowance.

By the way, where has the growth been 1in cheese
manufacturing in this country over the last 15
vears?

Probably historically in the western states. T
think most recently in New Mexico, West Texas,
and we know that there's a very successful
California company making cheese in California
that chose not to build their plant in
California, but instead to build it someplace
that the milk they would purchase would be under
a Federal Order.

Under the existing Federal Order?

Under the existing Federal Order in Texas.

Can I make a couple comments just based on
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some of the conversation that we've had?

Maybe later when Marvin asks you guestions.

And I'm sure he will.

Let's just continue on. Under the scenario
we've talked about, as we've said, the price of
cheese ia $1.40, and let's assume,
hypothetically, I'm not suggesting this is
actually going to work, but let's assume
hypothetically that Federal Order manufacturers
were able to convince their customers to have
this $0.3 surcharge put on, and let's assume the
price goes up to $1.43. I don't want to suggest
T think that will work, but let's assume that
happens.

Handlers in California or Idaho would have
no incentive to start puttaing a $0.3 surcharge
on, they could just charge $1.43, let's assume
+hat that's what the market now is, that's just
what the invoice would show, $1.43; do you see
that?
sSure.

Now, the NASS survey, I assume, 1s going to
continue to pick up the prices being charged by
Idaho and California handlers who meet NASS

specs, right?
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Sure.

And so for those suppliers, what NASS would be
reporting would not be the $1.40 excluding the
$0.3 surcharge, but rather $1.43 under your
proposal, correct?

It could be, but they're going tc fill out the
same reports and so there would be an incentive
for them to charge $1.40 plus $0.3 so that they
can keep the $0.3, and it doesn't bid up milk
prices.

I suppose on the other hand they will say
1f we can overreport, it drives up the Federal
Order price; but they can do that now because
it's not being audited, and maybe they are doing
it now.

Well, that's the difference between lying and
telling the truth. I'm assuming that people are
reporting honestly, or should be, and hopefully
they'll be audited at some point and they will
be. We support auditing by the way. I hope
that's clear.

But I think you've already jumped to my
point. Actually, a California processor who 1s
smart would realize I'm not going to put $1.40

plus a $0.3 surcharge for a total $1.43, I'm
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fust going to put $1.43 on my invoice. The
reason I'm going to do it, I get the same amount
of money, but by putting $1.43 on the invoice,
I'm driving up the NASS survey price and,
therefore, driving up the minimum milk price for
handlers in the Federal Order system, who are my
competitors.

Tsn't that a pretty smart thing to do if
you're a California manufacturer?
Tt may be a strategy that they would employ.

Now, keep in mind if indeed we go to CME
pricing, this whole discussion is moot. And we
have already seen that on powder, even if you
don't go to CME on powder, we have already seen
that this system works the way I have intended
it and Dairylea intends it to do, it's just that
NASS picked up the surcharge.

So we've already got a real-life example
where this has worked.
Well, let's talk about the -- you have three
examples of surcharges. One example is the
Dairy America example, correct?
Yes.
Where Dairy America was able to include on its

invoice an energy surcharge, correct?
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Yes.

But yeu've already said Dairy America is a
monopoly?

7 did not say that.

Well, 75 percent of powder production is sold by
Dairy America.

I didn't say they were & monopoly.

Well, you're an economist, sir, every economist
would agree that if there is one entity that
controls 75 percent of a supply cf a product,
that's a monopoly; wouldn't you agree with that?
Dairy America is a marketing agency made up of a
number of cooperatives who have worked together
to create efficiencies to sell their powder.

T'm not trying to be pejorative here. I'm just
asking whether or not as a matter of economlics,
T'm not asking whether a matter of economics
theory, just economics 301, would agree that 1f
there is an entity that controls the sale of

75 percent of a product, then it gqualifies as a
monopolist.

T think there are other extenuating
circumstances relative to whether —- the term
"monopolist™ assumes there is some -- has a

connotation that there is some sort of possible
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market power that they have that is
inappropriate, and so I don't like using that
term.

There i1s a theory in economics called

"perfectly contestable markets," and I would
argue that there 1s a perfectly contestable
market in manufacture of powder, even though
there is one entity that may have 75 percent of
the sales under its control.
By your own evidence --
That means that markets work as they should,
even though there is one entity that has
75 percent of the powder.
By your own evidence you have 168 cheddar cheese
plants, 72 of them make a million pounds or mcre
a year.

I'm loocking at table & to Exhibit 54,
correct?
Yep.
And you will grant me that that scenario is
hardly comparable to a situation that s
existent today with respect to nonfat dry milk,
where one entity is selling 75 percent of the

total production?

It's different, but 1t doesn't mean that the
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cheddar side couldn't get there.

Now, your other example was, and I couldn't
gquite tell actually from your language, it's the
mandatory -- I think you're talking about the
milk pep program; 1is that right?

Yes.

The reason I think actually they surcharge the
milk pep program is $0.15 not $0.20 as vyour
testimony suggested. TIt's $0.20? I'm sorry
then, I stand correctesd.

Be that as it may, my point really has
nothing to do with the amount. That $0.20 was a
mandatory cost imposed by law on all fluid milk
handlers in the country, correct?

Yes.

There is no one who didn't face that cost,
correct?

I guess. Again, on faith, vyes.

Now, the third example you used, if I understood
you correctly, was the Pennsylvania Milk
Marketing Board fuel adjuster; 1s that right?
Yes.

And I'm not an expert on the Pennsylvania state
order system, but is that a mandatory cost in

some fashion?
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Yes.
Now, let me get, then, to the relationship
between your proposal 20 and proposal 15, which
is the proposal to start using the CME to
determine the --
Ckay.

-— value of finished products rather than NASS
survey,
Replace NASS with CME.
Right.
Okay.

I'm not sure I understand how your propagal 20
and proposal 15 would work together if they were
both adopted, so I'm really asking, at this
point at least, just mechanical questions.

Now, are you assuming that you would use
the CME -- so, proposal 15 would replace the
NASS survey and start using the CME with respect
to butter and cheese, correct?

Yes.

And so let's assume that you've done that, the
CME price is $1.40,