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February 16, 2005

The Honorable Mike Johanns
1400 Pennsylvania Ave., SW
Washington, DC 20250

Re:  Milk in the Arizona Las-Vegas and Pacific Northwest Marketing Areas,
Docket No. AO-368-A32; AO-271-A37; DA-03-04

Dear Mr. Secretary:

This letter is submitted on behalf of Mallorie’s Dairy, Smith Brothers Farms, Edaleen Dairy, and
Sarah Farms. These organizations are producer-haridlers who produce more than 3 million pounds
of milk per month and, therefore, their status is the subject of the above referenced rulemaking
proceeding.

As counsel for these producer-handlers, we have become increasingly concerned about the integrity
of this hearing process. Since December of 2004, we have received repeated statements from
individuals, primarily from the State of California, who claim that they already know the result of
“this hearing from persons within USDA. Specifically, these people have stated, without
equivocation, that the Department will impose a "hard" three million pound cap on producer-

handlers, and the decision will be implemented on an expedited basis without opportunity for
comment.

At first, we viewed the statements as "guesses" or "wishful thinking." These repeated assertions, -
however, come from individuals whose position in the industry is such that their comments are
usually based in fact and should be taken seriously.

Tf these statements are not true, then future events will expose their falsity. If true, however, these
statements strongly suggest that someone within the Department violated the prohibition on ex parte

commumcatlon See 7 C.F.R. § 900.16(a). If so, there has been a serious interference with the rule
makmg process.
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The rule making process in Federal Milk Marketing Order proceedings must be impartial and free
of the taint of any personal bias or prejudice concerning any interested party. It is critical to the rule
making process that the Department and all those involved as officials in the hearing remain free
from even the appearance of impropriety. The recent rash of rumors and other innuendo regarding
a predetermined outcome based upon political expediency and "backroom" deals does little to foster
public confidence in a fair and impartial process within the Department. Rather, these recent events
call into question the reliability of the entire structure of the Federal Milk Marketing Order system.

In addition, we have obtained a copy of a February 11, 20035 letter from National Milk Producers
Federation and International Dairy Foods Association directed to you and copied to others in the
Department. The letter, as it suggests that the evidence presented at the hearing proves or disproves
any matter at issue and as it demands action by the Department, constitutes ex parte communication
in violation of 7 C.F.R. § 900.16 (b). The attempt by NMPF and IDFA to argue the evidence before
the Department and influence the speed of the decision making process is patently improper. It also

raises the question as to whether there have been other, less public, efforts to influence the
Department in this process.

Our decades long experience with the Department has shown its staff to be nothing less than
professional people of integrity. Thus these recent events not only concern us but surprise us.
However, given the serious business risks facing our clients in this hearing, we felt it necessary to
bring this to your attention so that the integrity of this process can be guaranteed in appearance and
reality. Furthermore, as the Department is aware, a competitive retail dairy market will react to -

statemnents that significant regulatory changes are imminent. Indeed, such statements can have the
effect of influencing current pricing in the dairy industry.

On behalf of our clients, we ask that the Department immediately commence an investigation to
assure all hearing participants that the process itself is free from improper communication. We are
simultaneously directing a request under the Freedom of Information Act to the USDA FOIA Officer

because we intent to employ every tool at our disposal to ensure that this hearing is conducted fairly
and without improper influence.-

Sincerely yours,
YALE LAW OFFICE, LP
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Counsgl for Sarah Farms

ce:  Undersecretary William T. Hawks
Office of the AMS Director
Deputy Administrator Dana Coale
Sharlene Deskins, Esq.
Marvin Beshore, Esq.
Charles English, Esq.
Northwest Dairy Association
United Dairymen of Arizona
Elvin Hollon, DFA
Roger Cryan, NMPF
Constance Tipton, IDFA
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Benjamin Yale, Esq.
Yale Law Office, LP
Post Office Box 100
Waynesfield, Ohio 45896-0100

Dear Mr. Yale:

Thank you for your letter of February 16, 2005, to Secretary Johanns, on behalf of
Mallorie's Dairy, Smith Brothers Farms, Edaleen Dairy, and Sarah Farms, regarding the
integrity of the Federal milk marketing order hearing process. You expressed concern
over certain persons claiming to*know the result of the series of hearings held regarding
producer-handlers in the Arizona Las-Vegas and Pacific Northwest marketing areas.
The Secretary has asked me to respond on his behalf.

Since your allegation of ex parfe communications does not cite specific occurrences,
we do not believe it provides a sufficient basis to warrant an investigation of ex parte
violations. In addition, a review of records responsive to your Freedom of Information
Act (FOIA) request, regarding Department of Agriculture (USDA) communications about
the producer-handler hearing, revealed one letter which is being filed with the Office of
the Hearing Clerk. This letter will be provided to you as part of the FOIA response.

As you know, USDA employees involved in the decision process are prohibited under
the rules of ex parfe communications from discussing the merits of any issues
addressed at the hearing. Only after the issuance of a final decision may a USDA
employee discuss any issues addressed at the hearing with the public.

Maintaining the integrity of the hearing process is of utmost importance to USDA and
we will continue to ensure that ex parte communication prohibitions are not violated in
any Federal milk order decisional process.

Thank you for your interest in the Federal milk marketing order program.
Sincerely,

)=

Kenneth C. Clayton
Acting Administrator
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Mr. Alfred W. Ricciardi
Counsel for Sarah Farms
4727 N. 24" St., Suite 100
Phoeni- AZ 85016-4858
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The Honorable Michael O. Johanns
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Room200A .~ AMS

Washington, DC 20250

Re: Agricultural Marketing Service, 7 CFR Parts 1124 and 1131 [Docket No. AO-368-A32,
AO-271-A37; DA-03-04B]

Dear Secretary Johanns:

I am writing in opposition to the proposed amendments to U.S. Department of Agriculture
regulatory orders that would affect producer-handlers in the Pacific Northwest and Arizona-Las
Vegas market areas. As a Representative from Arizona, I am particularly concerned about the
impact the amendments would have on a family-owned dairy in my state, on its empioyees and
distributors and on thousands of customers who currently depend on them for dairy products. In
a larger sense, I believe the proposed amendments would reduce competition, harm consumers -
and set a bad precedent for national dairy policy.

[ understand that the "pooling and pricing" regulations were established in the 1930s to protect
small dairy farms from being exploited by large processors which could potentially buy their raw
milk at below-cost prices. At the same time it was established by Congress that "producer-
handlers" - those dairy operations that process and market milk from their own cows on their
own farms - would be exempted from the pooling and pricing provisions. It didn't make sense for
. producer-handlers to pay into a pool subsidizing other producers when they do not buy milk
- from any other dairy farms. It still doesn't.

Some have expressed concerns that producer-handlers have a competitive advantage because
they are not "fiilly regulated.” In fact, producer-handlers bear the risks of producing, processing
and marketing théir products - risks that fully regulated producers and processors do not bear. In
addition, the three million pound-per-month threshold is really quite low, affecting those who are
not in any position to "distort the market." In Arizona, this arbitrary ceiling would penalize any
producer-handler responsible for 1% of the market or more.

As a case study, I'd like to focus on Sarah Farms, based in Yuma, Arizona, within my district.
This 10 year-old family-owned dairy processes and markets milk from two local Yuma plants.
Currently, Sarah Farms employs 124 people, providing health care to its employees. Sarah
Farms also gives to the community by donating to the Yuma Community Food Bank.

810 €. 22np STREET, SUITE 102 1456 S. FOURTH AVENUE, SUITE 4
TUCSON, AZ 85713 YUMA, AZ 85364
PHONE: (520) 622-6788 PHONE: {928) 343-7933
FAX: {620) 622-0198 Printed on Recycled Paper FAX: {928) 343-7949
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Sarah Farms markets about six million pounds of milk a month, mostly Class 1 liquid milk
products. Under the proposed amendments, it would have to essentially sell its milk into the pool
at lower "blended" prices and buy it back at the higher Class 1 price. This paper transaction
would cost the dairy more than $2 million a year, essentially wiping out its profits.

I believe this regulatory change does not make sense. It also sends a mixed message to our rural
businesses: "We will help you," we are telling them, "but don't become too successful or we'll
have to shut you down."

The regulatory change would be achieved at the expense of the last remaining independent
family-owned dairies like Sarah Farms. In addition, by further consolidating the market, it will
also drive up prices and eliminate choice for consumers. This is all-around bad public policy.

Please reject the proposed amendments - Agricultural Marketing Service, 7 CFR Parts 1124
and 1131 [Docket No. AO-368-A32,:A0-271-A37; DA-03-04B].

Thank you for your consideration in this important matter.

y

RMG:ck

Cc: Hearing Clerk
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The Honorable Raul M. Grijalva

U.S. House of Representatives

1440 Longworth House Office Building
Washington, D.C. 20515-0307

Dear Congressman Grijalva:

Thank you for your letter of June 10, 2005, expressing your opposition to findings made by the
Department of Agriculture (USDA) concerning the regulatory status of certain producer-handlers
in the Pacific Northwest and Arizona-Las Vegas milk marketing areas.

USDA appreciates the importance of the issues discussed in your letter regarding the regulatory
status of producer-handlers in Federal milk marketing orders. The comment period on the
recommended decision closed on June 13, 2005. Please be assured that we will consider your
comments carefully before a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.
Sincerely,

Mike Johanns
Secretary



Congress of the Tnited States
Washington, P.LE. 20515

March 24, 2005

The Honorable Mike Johanns
Secretary of Agriculture

1400 Independence Avenue, SW
Washington, DC 20250

Dear Mr. Secretary:

We are writing in regard to the ongoing rulemaking process in the Pacific
Northwest and Arizona-Las Vegas Milk Marketing Orders. USDA began the hearing
process to consider changes to the producer-handler provisions of these orders in
September, 2003. The hearing process concluded in August, 2004, and as of yet, no
decision has been published by your department.

We would like to urge you to take the necessary steps to facilitate the timely release of
the decision under this rulemaking.

Thank you in advance for your assistance on this issue,

Best Regards,

[Sobe S boorllite—

Bob Goodlatte, Chairman ( isS, Chairman
House Committee on Agriculture Senate Corgnttee on Agriculture, Nutrition
and Forestry

35-4277329
AMS
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The Honorable Bob Goodlatte

Chairman, House Committee on Agriculture
2240 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your letter of March 24, 2005, to Secretary Johanns, cosigned by

Senator Saxby Chambliss, Chairman, Senate Committee on Agriculture, Nutrition and
Forestry. In your letter, you requested that the Secretary facilitate the timely publication
of a decision regarding producer-handler provisions in the Arizona-Las Vegas and Pacific
Northwest Federal milk marketing orders. The Secretary has asked me to respond on his
behalf. : '

We at the Department of Agriculture appreciate the importance of the issue discussed at
the hearing relating to the regulatory exemption for producer-handlers in the
Arizona-Las Vegas and Pacific Northwest Federal milk marketing orders. A
recommended decision on the producer-handler issue was published on April 13, 2005,
in the Federal Register. A copy of your letter, together with this response, will be ‘
forwarded to the Office of the Hearing Clerk for inclusion in the docket of this
proceeding.

Thank you for your interest in the Federal milk marketing order program.
Sincerely,

/s /
Bill Hawks

Under Secretary
Marketing and Regulatory Programs



APR 18 an05

The Honorable Saxby Chambliss

Chairman, Senate Committee on Agriculture
Nutrition and Forestry

416 Russell Senate Office Building

Washington, D.C. 20510

Dear Mr. Chairman:

Thank you for your letter of March 24, 2005, to Secretary Johanns, cosigned by
Representative Bob Goodlatte, Chairman, House Committee on Agriculture. In your
letter, you requested that the Secretary facilitate the timely publication of a decision
regarding producer-handler proyisions in the Arizona-Las Vegas and Pacific Northwest
Federal milk marketing orders. The Secretary has asked me to respond on his behalf.

We at the Departrnent of Agriculture appreciate the importance of the issue discussed at
the hearing relating to the regulatory exemption for producer-handlers in the
Arizona-Las Vegas and Pacific Northwest Federal milk marketing orders. A
recommended decision on the producer-handler issue was published on April 13, 2005,
in the Federal Register. A copy of your letter, together with this response, will be
forwarded to the Office of the Hearing Clerk for inclusion in the docket of this
proceeding.

Thank you for your interest in the Federal milk marketing order program.

Sincerely,

/5/

Bill Hawks

Under Secretary
Maovl-atinag and Reonlatorv Proorame

Identical letter sent to:

The Honorable Bob Goodlatte

Chairman, House Committee on Agriculture
2240 Rayburn House Office Building
Washington, D.C. 20515
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The Honorable Mike Johanns o A M S

U.S. Department of Agriculture
1400 Independence Avenue, SW
Washington, DC 20250-9200

Re: 7 CFR Parts 1124 and 1131 [Docket No. AO-368-A32, AO-271-A37; DA-03-04B]

Dear Secretary Johanns:

We are writing to express éoncerns over the amendments to the U.S. Department of
Agriculture regulatory orders noted above. We believe it would be prudent to review the
amendments and consider raising the milk production exemption limit for producer-

handler dairies from the proposed 3 million pounds of fluid milk to 7.5 million pounds of
fluid milk.

Some dairy processors have expressed concerns that producer-handlers have a
competitive advantage because they are not “fully regulated.” In the Northwest, the
arbitrary ceiling of 3 million pounds of fluid milk would penalize any producer-handler
responsible for less than 1% of the market. It is estimated that a producer-handler could
sell their milk for 10-15 cents less per gallon than large processors. However, the
producer-handler assumes all of the risks of production, processing, and marketing
without the benefit of economy by scale.

We support a level playing field, but not a rule that selectively eliminates family owned
and operated producer-handler dairies. The producer-handler has historically filled a
niche market for small and independent groceries. This has not changed. We simply

want to protect the small producer-handler and at the same time support the milk pool
that benefits many small dairy produceérs.

We urge you to reconsider these amendments.
Sinceréiy,: “

- Ay 6(/4-“1'._,

- RonWyden . ., ... Gordon H. Smith
- UsS.Semate -~ - . . .- . .. . . . . . US. Senator .

CoES

PR

s



AUG 1 8 2005

The Honorable Gordon H. Smith
United States Senate

404 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Smith:

Thank you for your letter of July 28, 2005, to Secretary Johanns, cosigned by

Senator Ron Wyden, expressing your opposition to findings made by the Department

of Agriculture (USDA) concerning the regulatory status of certain producer-handlers in the
Pacific Northwest and Arizona-Las Vegas milk marketing areas. The Secretary has asked me
to respond on his behalf.

USDA appreciates the importance of the issues discussed in your letter regarding the regulatory
status of producer-handlers in Federal milk marketing orders. The comment period on the
recommended decision closed on June 13, 2005. Please be assured that we will consider your
comments carefully before a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.

Sincerely,

Js)

Bill Hawks
Under Secretary
Marketing and Regulatory Programs



AUG 1 8 2005

The Honorable Ron Wyden

United States Senate

230 Dirksen Senate Office Building
Washington, D.C. 20510-3703

Dear Senator Wyden:

Thank you for your letter of July 28, 2005, to Secretary Johanns, cosigned by

Senator Gordon H. Smith, expressing your opposition to findings made by the Department

of Agriculture (USDA) concerning the regulatory status of certain producer-handlers in the
Pacific Northwest and Arizona-Las Vegas milk marketing areas. The Secretary has asked me
to respond on his behalf.

USDA appreciates the importance of the issues discussed in your letter regarding the regulatory
status of producer-handlers in Federal milk marketing orders. The comment period on the
recommended decision closed on June 13, 2005. Please be assured that we will consider your
comments carefully before a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.

Sincerely,
/s)

Bill Hawks
Under Secretary
Marketing and Regulatory Programs

IDENTICAL LETTER SENT TO:

The Honorable Gordon H. Smith
United States Senate

404 Russell Senate Office Building
Washington, DC 20510
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June 23, 2005
s etigegenan 35-4284113
Washington, DC 20250 AM S

" Dear Secretary J ohapns,

The National Milk Producers Federation Board of Directors, representing dairy
producers and their cooperatives that account for 75% of all the milk produced in the
U.S., urges you to support prompt implementation of the USDA recommended
decision regarding producer-handlers. '

This decision was published in the Federal Register of April 13, 2005, Docket Nos.
AO-368-A32, AO-271-A37. The recommended decision would limit the dairy
producer-handler exemption to those producer-handlers with less than 3 million
pounds of fluid milk products per month within the marketing area.

The current, unlimited producer-handler exemption violates the principle of producer
equity upon which the federal market order system rests. Evidence in the hearing
record démonstrates thit the tufent Bxémption skews the system to afford a few
larger producer-handlers a significant and unwarranted price advantage over other
producers. |

e et . e een . . Ly .
Tyt N 1} '.:Z.;“}u; Vit L O

The decision is fair—it proposes to treat thé “farm side” of the productr-handler’s
business exactly as all farms are treated, and treat the “processor side” of their
operations the same as all other plants are treated. Farms with over 3'million pounds
of monthly production now produce more than 20% of the U.S. milk supply, which is
more than half of U.S. fluid milk sales. The number of dairy farms of this size is
increasing every year. The current exemption allows for the spread of these mega
size producer-handlers and the undermining of viable mdrket order systems that
proyide equity and orderly marketing for both small and large producers.

We urge you to support the reconvnended decision as publistied by USDA. Dairy
soon s possible "\
SO ossiDie.
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produicers and their ébb‘p‘e‘;at;if"'e'sﬁ's‘ﬁﬁbbi‘t the implementation of this decision as
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National Milk Producers Federation ... . = . - . ;.
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Charles Beckendorf, Chairman
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JUL 22 2005

Mr. Jerry Kozak ‘
President and Chief Executive Officer
National Milk Producers Federation
2101 Wilson Boulevard

Arlington, Virginia 22201

Dear Mr. Kozak:

Thank you for the June 23, 2005, letter signed by the Board of Directors of the National Milk
Producers Federation, that urged prompt implementation of the recommended decision regarding
a limit on the dairy producer-handler exemption within the Arizona-Las Vegas and Pacific
Northwest marketing areas. You indicated that dairy producers and their cooperatives support
implementation of this decision.

The Department of Agriculture appreciates the importance of the issues discussed in your letter
regarding the regulatory status of producer-handlers in Federal milk marketing orders. Although
the comment period on the recommended decision closed on June 13, 2005, the Board’s letter
will be made part of the public record. We have received many comments that will be
considered thoroughly before a final decision is issued.

Thank you for your interest in the Federal mi'lk marketing order program.
Sincerely,
/s/

Mike Johanns
Secretary

165+
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Dear Mr. #{czatdyt-

It recently came to my attention that the Department of Agricaltute anneuticed a

. proposed rule change to the Pacific Northwest and Arizona-Las Vegas Federal milk

market orders which would subject ‘.‘producer-hanélers”g who put more than three million
pounds of milk on the market per month to the pooling and pricing provisions of the
Pacific Northwest and Arizona-L.as Vegas milk marketing orders.

I understand the concern raised at various public-hearings that allowing producer-
handlers to be exempt from these milk marketing orders results in their obtaining unfair
competitive advantage. Howaever, before the Department implements any change, { urge
you to address the impacts it would have on milk deficit states, quch as Alaska. Itis my
concern that the proposed regu Iation would greatly increase the cost of milk in these
states. :

I appreciate your attention to this matter.
With best wishes,

Cordi ’&

~ 6D STEVENS.

cc: Hearing Clerk, Utiited States Department of Agriculture
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JUL'1 312005

The Honorable Ted Stevens
United States Senate

522 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Stevens:

Thank you for your letter of June 9, 2005, in which you asked Secretary Johanns to
consider the impact on milk priges in milk deficit States before deciding to cap the sales
of producer-handlers in the Pacific Northwest and Arizona-Las Vegas milk marketing
area. You expressed concern that such a cap could increase the price of dairy products.
The Secretary has asked me to respond on his behalf.

The Department of Agriculture appreciates the importance of the issues discussed in your
letter regarding the regulatory status of producer-handlers in Federal milk marketing
orders. The comment period on the recommended decision closed on June 13. We have
received many comments, along with yours, which will be considered thoroughly before
a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.

Sincerely,
/s /

Bill Hawks
Under Secretary
Marketing and Regulatory Programs
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Dear Secretary Johanns:

1 am writing in opposition to the proposed amendments to U.S. Department of
Agriculture regulatory orders that would affect producer-handlers in the Pacific
Northwest and Arizona-Las Vegas market areas. As a United States Representative from
Washington State, I am particularly concerned about the impact the amendments would
have on two family-owned dairies in my state, on their employees and distributors and on
thousands of customers who currently depend on them for dairy products. In a larger
sense, I believe the amendments would reduce competition, harm consumers and set bad
precedents for national dairy policy.

I understand that the “pooling and pricing” regulations were established in the 1930’s to
protect small dairy farms from being exploited by large processors which could
potentiaily buy their raw milk at below-cost prices. At the same time it was established
by Congress that “producer-handlers” — those dairy operations that process and market
milk from their own cows on their own farms — would be exempted from the poolmg and
pricing provisions. ‘It didn’t make sense for producer-handlers to pay into a pool
subsidizing other producers when they do not buy milk from any other dairy farms. It
still doesn’t.

Some have expressed concerns that producer-handlers have a competitive advantage
because they are not “fully regulated.” In fact, producer-handlers bear the risks of
producing, processing and marketing their products — risks that fully regulated producers
and processors do not bear. In addition, the three million pound-per-month threshold is
really quite low, affecting those who are not in any position to “distort the market.”

As a case study, I'd like to focus on Smith Brothers Farms, based in Kent, Washington,
within my district. This 85-year-old family-owned dairy processes and markets milk
from its own farm. This company delivers to 40,000 homes and 14 local school districts,
as well as a few larger customers, such as Tully’s Coffee, Matanuska Maid dairy in
Alaska, and PCC Natural Markets. In providing fresh hormone-free milk for home
delivery it fills a niche market that has been abandoned by the large processors.

PRINTED ON RECYCLED PAPER

: 25-7
FAX: (202) 225-4282

DISTRICT OFFICE:

(206) 275-3438

Tiouge of Representatives CER



Smith Brothers markets about six million pounds of milk a month, mostly Class 1 liquid
milk products. Under the proposed amendments, it would have to essentially sell its milk
into the pool at lower “blended” prices and buy it back at the higher Class 1 price. This
paper transaction would cost the dairy more than $1 million a year, essentially wiping out
any profits.

I believe this regulatory change does not make sense and would be achieved at the
expense of the last remaining independent family-owned dairies. In addition, by further
consolidating the market, it will also drive up prices and eliminate choice for consumers.
This is all-around bad policy.

Please reject the proposed amendments Agricultural Marketing Service, 7 CFR Parts
1124 and 1131 [Docket No. A0-368-A32, AO-271-A37; DA-03-04B).

Sincerely,‘

David G.
Member of Congress




JUL 7 2003

The Honorable David G. Reichert

U.S. House of Representatives

1223 Longworth House Office Building
Washington, D.C. 20515-4708

Dear Congressman Reichert:
Thank you for your letter of June 10, 2005, to Secretary Johanns, expressing your opposition to
findings made by the Department of Agriculture (USDA) concerning the regulatory status of
certain producer-handlers in the Pacific Northwest and Arizona-Las Vegas milk marketing
arcas. The Secretary has asked me to respond on his behalf.

USDA appreciates the importance of the issues discussed in your letter regarding the regulatory
status of producer-handlers in Federal milk marketing orders. The comment period on the
recommended decision closed on June 13, 2005. Please be assured that we will consider your
comments carefully before a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.

Sincerely,

/D/

Bill Hawks
Under Secretary
Marketing and Regulatory Programs
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for Congressional Relations

U.S. Department of Agriculture

213A Whitten Building, 1400 Indcpcndcncc Avenuc SW.-
Washmgton, DC 20250

Dear Ass:sta.nt Secrctary Waters:

Please ﬁnd encloscd a copy of a'letter I recently received fmm Mr. Orville Roth
Chairman of Roth IGA Supermarkets, regarding his concerns with a proposed USDA rule. .
imposing a huge tax on four independent faxmly farms in the Pacific 'Northwest and Arizona to
subsidize large dairy cooperatives and major producers. d

Be¢auSc I want to do everything possible to be rwponsxvé to the 'concems and requests of
my constituents, I would be grateful if you would give Mr. Roth’s thoughts every possible
consxderanon wnhm the conﬁnes of the revwwmg pm R

IE yomwmhm:espond to this letter, please contact my Porﬂand office-at 121 SW Salmon
Street smammmmemm

'I'hank you for your attention to this matter.

Sincerely,
" Gordon H. Smith
United Statés Senator- - =~ =~ - -
GHS:gs
Enclosure

o ' www.gsmith. senate.gov’
: PRNTED N RECYCLED PAPEN
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PP'S 05"501:'_5‘0.a_v , ‘AJ "YATES

‘May 18,-2005‘

The Honorable Gordon Smith
" United States Senate -
‘One World Trade Center
121 SW Salmon St., Suite 1250
- Portland, OR 97204
Dear Senator Smith:

It has come to our aitention that the United States Deparment of Agriculture (USDA) bas

proposed a rule that we believe would unfairly restrict the operation of family-owned
dairies that produce and process their own milk products. : I
- Ina recommendation issued on April 13, 2005, USDA sided with large, powerful dairy
interests including Dairy Farmers of America (the largest dairy cooperative in the nation)
and Dean Foods (the largest milk processar in the nation), . Here's what they plan: Tax
four independent family farms located in the Pacific Northwest and Arizona over one
- million dollars each per year and give that money to others in the dairy industry.
_ Consumers get stuck with higher prices while the big guys increase their profits.

Roth’s has done business with Mallorie’s Dairy of Silverton for over 42 years. -
Mallorie’s has successfully compted with the large national dairy cooperatives for over
50 years. This proposed ruling would be a devastating, if not fatal blow to a long-time
Oregon family-owned enterprise. : '

~ The open period for comments eads on June 13, 2005. We are very troubled that USDA
* would enact rules that increase the price of milk to the consumer and that limit- -
" competition in the marketplace. Oregon prides itself on a state which supports small
businesses, and. we fund this proposed ruling to be alarming. S o

_Anything »yoﬁ can do to help our local dairy would be appreciated.

Silverton » Woodburn » McMinaville » Lebanon » Tdependence  Keizer » Stayton
Salem ( Lancaster, Vista, Sunnyslope, West Salem and Hayesville Cen_ter)

o
e




Agriculture Service 20250

USDA United States Agricultural 1400 Independence Ave., SW
Y Department of Marketing Washington, DC

JUL 2.4 2005

The Honorable Gordon H. Smith
United States Senate

121 SW Salmon Street, Suite 1250
Portland, Oregon 97204

Dear Senator Smith:

Thank you for your letter of May 25, 2005, to the Assistant Secretary for Congressional
Relations. Ihave been asked to respond on behalf of the Assistant Secretary. In your
letter, you requested that the Départment of Agriculture (USDA) give consideration to
comments sent in by your constituent, Mr. Orville Roth, of Roth IGA Supermarkets
concerning the recommended decision on producer-handlers in the Arizona-Las Vegas
and Pacific Northwest Federal milk marketing orders.

USDA appreciates the importance of the issues discussed in Mr. Roth’s letter regarding
the regulatory exemption of producer-handlers in Federal milk marketing orders. The
comment period on the recommended decision closed on June 13. We have received
many comments from other interested persons which will be considered thoroughly,
along with Mr. Roth’s comments, before a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.

Sincerely,

/5/

Kenneth C. Clayton
Acting Administrator
Agricultural Marketing Service
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The Honorabls Mike Johanns '
Secretary
United States Department of Agriculture 35-4282934
1400 Independence Avenus, SW . AMS
Washingtor, DC 20250 : ,
Dear Mr. Sccretary:

I have been informed that the U.S, Department of Agriculture has announced a decision
that recommends zinendments to the Pacific Northwest and Arizona-Las Vegas federal
milk marketing orders. Specifically, the recommended amendments include acap of
three million povnds on milk that is placed on the market by producer-handlers located in
both milk marketin orders. Under the recommended amendments, if that cap is
exceeded, it would subject & producer-handler to the pooling and pricing provisions of the
appropriate milk marketing order noted above. R

1 understand that there are those who feel that producer-handlers located in either milk
marketing order have a competitive advantage over other dairy producers. However, 1
strongly urge you to consider the effect such 2 change would have on milk deficit states,
such 25 Alaska. It is very possible that this change could increase the price of dairy
products in such stites. ' '

Sincerely, |
C i Lisa Murkowski '
United States Senator

cc: Hearing Clerk, United States Department of Agriculture




The Honorable Lisa Murkowski
United States Senate

709 Hart Senate Building
Washington, D.C. 20510

Dear Senator Murkowski:

Thank you for your letter of June 13, 2005, in which you asked Secretary Johanns to
consider the impact on milk prices in milk deficit states before deciding to cap the sales
of producer-handlers in the Pacific Northwest and Arizona-Las Vegas milk marketing
area. You expressed concern that such a cap could increase the price of dairy products.
The Secretary has asked me to respond on his behalf.

The Department of Agriculture appreciates the importance of the issues discussed in your
letter regarding the regulatory status of producer-handlers in Federal milk marketing
orders. The comment period on the recommended decision closed on June 13. We have
received many comments, along with yours, which will be considered thoroughly before
a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.
Sincerely,

/s /

Bill Hawks

Under Secretary
Marketing and Regulatory Programs



June 4th, 2005

Honorable-.Michael Johanns
Secretary of Agricultuyre

1400 Independence Aven e Sturbie 03-4283054
20250 _ _ fAXDVIES

Dear Mr. Secretary:

OQur family have been customers of Smith Brothers Farms.in
Kent, Washington, for many years.. They are a small independent
dairy whose milk comes from their own cows. They provide a
superior product at a competitive price and we are very satisfied
with their service. We have no relationship with Smith Brothers
Farms other than as their customers.

We understand that your Department proposes to assess Smith
Brothers Farms for payments -into a pool of funds created in the
1930s, supposedly to protect dairy farmers from having to sell
to dairies at prices they considered too low. There is no reason
for Smith Brothers Farms to be drawn into such a scheme. As
stated, they process their own milk from their own cows. Such an
assessment would confer no benefit on Smith Brothers Farms and
would result in a price rise to its customers.

On the larger issue, why is the government meddling in the
economics of the dairy jndustry-at-all? Its program is a relic
of the 1930s, when numerous gurus proposed to remedy the supposed
ills of the market economy. They gave us Mussolini's stato
corporativo, Hitler's volksgemeinschaft, Stalin's kolkhozes and
compulsory professional unions', and the NRA of Roosevelt II.
Experience taught that such schemes reduce production, create
scarcity and increase prices. The NRA was merely a licensed

conspiracy to force prices higher than their market level.

It is curious that a proposal to further hamper the market
economy should emanate from an administration committed to economic
liberty. I urge you to reconsider this entire program and to
endeavor to disentangle ‘the :dairy industry. (and -agriculture in
general) from government rather than increasing the latter's
interference with people's business.

As consumers, we object to an assessment against Smith
Brothers Farms for support of a program which is in neither their
interest or that of their customers, and which would be tantamount
to a fine imposed on them for conducting a successful independent
business. Please let us know when hearings on this matter will be
conducted in this area so that consumers may be heard.

Very truly yours

cc: Smith Brothers Farms

1209 skAth' Sunget Drive |
Tacom, Washington 98465

- s,




USD United States Agricultural 1400 Independence Ave., SW

Department of Marketing Washington, DC
Agriculture Service 20250-0225
JUN 22 2009

Mr. James L. Mason
1209 South Sunset Drive
Tacoma, Washington 98465

Dear Mr. Mason:

‘Thank you for your letter of June 4, 2005, in which you asked the Secretary to consider the
impact on milk prices and consumérs before deciding the regulatory status of certain producer-
handlers in the Pacific Northwest milk marketing area. You expressed concern that the proposed
change in the regulatory status of some of these producer-handlers could increase the price of
dairy products that they sell to consumers. The Secretary has asked me to respond on his behalf.

The Department of Agriculture appreciates the importance of the issues discussed in your letter
regarding the regulatory status of producer-handlers in Federal milk marketing orders. The
comment period on the recommended decision closed on June 13, 2005. We have received
many comments, along with yours, which will be considered carefully before a final decision is
issued. :

Thank you for your interest in the Federal milk marketing order program.

Sincerely,
/s/

John R. Mengel
Acting Deputy Administrator
Dairy Programs
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© June2,2005

Mary Waters :
Assistant Secretary for Congressional Relations
U.S. Department of Agriculture
713A Whitten Building
1400 Independence Avenue, SW

* Washington, DC 20250

Dear Ms. Waters:

Enclosed please find a copy of aletter I recently received from Mr. Richard W. Mallorie,
President, Mallorie’s Dairy Inc. regarding proposed regulatory changes to the Agricultural
Marketing Service. Because 1 want to do everything possible to be responsive to the concerns
and requests of my constituents, I would be grateful if you would give Mr. Mallorie’s thoughts
every possible consideration within the confines of the reviewing process.

Thank you in advance for your attention to this request.

Sincerely,

Gordon H. Smith
Uniled States Senator

GHS:jst
Enclosure

Copy w/o enc:

_ | 05-4282286
pamyae . AMS

Mallorie’s Dairy Inc.
OBk 720 -
Silverton, OR 97381 ‘

wivw . gsmith.senate.gov

PRINTES ON RECYCLED PAPER
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wmMiallorie's
Dairy, Inc.

p.O. Box 720 « Silverton, Oregon 97381 « Phone (503) 873-5346 « Fax (503) 873-2278

May 25, 2005

The Honorable gordon Smith

United States Senate

404 Russell Senate office Building
washington, D.C. 20510

Dear Senator smith:

I am writing to enlist your help in opposing proposed amendments to U.S.
Department of Agriculture requYatory rules tnat would have dire impacts on ovur
B0~ygar~uld family«cwned pusiness and negative impacts on rhe choice and price
available tc dairy consumers in the Northwest and heyond. As a Senator who has
spoken out forgefully on pehalf of small businesses in Oragon, youwr voice is
needed on this important decision.

The proposed regulatory change (Agriculturql Marketing Service, 7 CFR Parts 1124
and 1131 <-DocketaNo.;ADﬂSGQ—ABZt,AQ~2?17A37;,DA~03-Q4B) would affect *producer-
handlex" dalry operations that, like xallorie§s Dalyy, process and market milk
from their owa dalry cows on thelr own farms. Although aimed at the producer-
handlers in-the Pacific Northwest and. Arizona-Las Vegas areas, the proposad rule
change would set a national precedent and have national implications. Its
result, iLf approved, would be to further consolidate thea industry, raise prices
and limit choice for COonSWMErs, '

1imiting Compatition to Benefit the . Big Playexs

The proposed regulatory change is not about health, food safety, guality, or
envivonment; it is about money and limiting competition. Tt would regquire those
producer-handiers who sell more than three million pounds of hottled milk or the
market per month to pay substantial amounts of money into a pool of funds
intended to subsidize other producers. (Three million pounds per month sounds
1ike a lot, but many pProcessors market much more than that. In the Northwest
market alone, 2 total of 600 million pounds of dalry products are produced a
month, making three million pounds only one 200th of the total.}

As you probably are aware, the Federal funding pool, along with the price
regulation that supports it was ;reated.in the 1930s as & way to protect small
dairy- farmers from exploitation by centra}ized processors who might huy their
raw milk at unfalr prices. 1t was also intended to. insure an adgquate supply of
safe bottled nilk to comsumers. -ALter all, cows can't be.tgrned'on_andfoff;to
suit the market, 50 eXcess production would hurt siall dairy farms that would be
at the mercy of a few-induéffial Processors. Likewise, milk shortages would
harm consuwmers. S S

Since Mallorie's and other producer~han&lers process only their own milk from
their own cows, the USDA does pot have the anthority to regulate us for business




transactions in which we are not involved. We already carry the risk from
production, processing and marketing. this reason, we have always been
exempt from this “pooling and pricing® egulation, Congress has upheld this
mxemption repeatsdly since the 1960s. Never has Congress indicated the intent to
regulate producer—handlers or even that the statute provides authority for UShA
to do s, sl TEE :

The uniqueness of Mallorie's Daixy and other producer~handlers has not changed.
The only reason for imposing the regulation on us how is to prevent any of us
from providing competition to the large special interests in the modexrn dairy
industry. '

Who's Behind the Ragulatory Move?

Twe of the largest players in the dairy industry are among those backing the
change that would penalize Mallorie's and other producer-handlers. These are
Dean Foods, the largest dalry processor {n the nation, and Dalry Farmers of
America, the nation's largest raw-milk marketer. Dean Foods contrals about 35
percent of the fluid wmilk processed im the U.S. Tn zome markets, it gonkrols ax
much as 80 percent. Dean Foods markets its milk under the 30 different brands of
the local and regional dairies it has hought up. With 120 plants, the food giant
employs 29,000 people. h .

Dairy Farmers of America (DFA) contrels the sale of one-third or more of
America's raw milk and ls by far the most powerful of the nation‘'s dairy
.cooperatives, ' :

Dean Foods and DFA joined with other large interests in backing the regulatory
change that would radically redefine the way the four affected producer-handlers
in the Pacific Northwest and Arizona do business. All three of the affected
dairies in Washington and Oregon - smith Brothers (Kent, Washington), Edaleen
Dairy {(Lynden, Washington) and Mallorie's Dairy {Silvertoun, Qregon) - are smali,
family-owned enterprises serving niche markets.

Unique Produdts and Servicas

_ Mallerie's Dairy has veen a family-owned dairy since 1954, and provides pure,
frash, artificial-growth-hormone free milk to independent grocery stores and
distributors throughout western, central, and southern Oregorn.

Producer-handlers £ill niches that are not filled by the large processors. For
example, becausea Mallorie’s procasses Our own milk, F£roem our own Cows, wWe
control the whole process gnd the identity of the nilk. We alss provide
reasonably priced dairy products to countiess small businesses too small to be
worth the time of the large processors.

Unigue Risks

The large dairy interests that have backed the regulatory change at the USDA
have maintained that it is a matter of "leveling the playing field.” But that is
gimply not true. Producer-handlers like Mallorie's face risks that stand-alone
dairy farms and processors don't face. :

Mallorie's must process all the nilk that comes from our farm and we sell only
pottied fluid milk. I[f we have & surplus of milk and don't want it to go to
waste, we must sell it fur whatever we can get for it, even if that's well below
our costs. :




gh wﬁiCh they can sell
USHa.. They are
i -the market.

Most other dairy farms belon
all the raw milk that they produ
guaranteed a certain price no ¥

Likewise, large processors can regulste how much milk they buy, depending on
demand, and they generally makera'b563d~rangﬁfeﬁ—products, from cheese to dried
milk Lo whey products. e e T

A Valued Txadition

Even though we face unique risks, we feel that our pusiness is valuable because
of the unique services and products we provide.our customers., We provide jobs
for 85 amployees, as well two independent distributors whio also deliver our
miik. We have the sakisfaction of knowing that we are working in a family
vusinesas with a bBd-year tradition of dairying, &nd that we offar only the
freshest, purest milk to our ustomers. . We are.a positive force in our
community, and a valued partuer in the dairy industry as a whale. .

Without small producer-handlers like Mallorie's, consumers would have reduced
choices. If Mallorie's were forcéd to pay into the subsidy pool, this new cost
would be greater than our annual profits. To stay in business, Mallorie's would
be forced to make drastic changes. We could downsize to stay below the three
‘million pound cap by itaying off employees and dropping customers. We could
gither sell our milk to the large procasscrs, or sell our farm and becowme
exclusively a processor. or we can try to continue to operate as we always havae,
pay the pooling charge and try to raise prices to our customars,. We would not
1ike to choose any of these options hacause we belisve that all are harmful to
our customers, depriving them of Lhe products and services they value.

one More Step in Consolidation, Limiting Choice

Although proponents of the regulatory change have argued that produce-handlers
have a competitive advantage, the USDA's own reports show that their numbers in
the Northwest have declined from 73 in 1975 to 11 in 2000 (including those who
do not sell mora than threa miilion pounds per monthi. Despite proponent claims
that producer-handlers pose a risk to the Pesderal Ordex, Market Administrator
data confirms that during the five~year period from 2300 through 2004 producer
handlexr Clasas I sales (fluid nilk) decreased by 14 percent. Also, the nine
roducer~handlers in the Pacific Northwest control only 4% of the market.
Mationwide the number of producer~handlers has dropped from over 450 in the
1960's to less than 60 today. Phis data clearly shows that rather than being a
predator in the Federal Order, producer-handlers are an endangerad species!

Mesnwhile, the large producers and processcrs have consolidated and become
progressively bigger. Four regional cooperatives merged to form DFA in 1997. In
2001, the merger of Dean Foods with Suiza Foods brought it to its current
colossal size. ‘ '

With more consolidation among the big players and fewer independent dairies to
fi1l niche markets, consumers are facing less cholce and higher prices. The last
remaining independent, family-owned dairy farms are under direct attack.

Senator, we need your help to keep this tradition alive,
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Us DA United States Agricultural 1400 Independence Ave., SW
Department of Marketing Washington, DC

Agriculture Service 20250 P '

The Honorable Gordon Smith
United States Senate

404 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Smith:

Thank you for your letter of June 2, 2005, to the Assistant Secretary for Congressional
Relations, Congressional Relatigns asked me to respond on their behalf. In your letter,
you requested that the Department of Agriculture (USDA) give consideration to
comments sent in by Mr. Mallorie concerning the recommended decision on producer-
handlers in the Arizona-Las Vegas and Pacific Northwest Federal milk marketing orders.

USDA appreciates the importance of the issues discussed in Mr. Mallories letter
regarding the regulatory exemption of producer-handlers in Federal milk marketing
orders. The comment period on the recommended decision closed on June 13. We have
received many comments from other interested persons including other comments from
Mr. Mallorie. His comments, together with his letter to you, will be considered
thoroughly before a final decision is issued.

Thank you for your interest in the Federal milk marketing order program.

Sincerely,
/s /

Kenneth C. Clayton
Acting Administrator



