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JUDGE BAKER: This is the third day of our

hearing relevant to Proposed Amendnents to MIKk in the

Nor t heast

Marketing area. It is a public hearing in which

all interested parties have the opportunity to

participate, to present evidence or testinmony, and their

participation is invited and is encouraged.

M. Beshore, when we adjourned |ast night, |

bel i eve that questioning had been concluded with respect

to M. Shad.

to nmove the adm ssion of Exhibit

done t hat

guestions or

MR. BESHORE: |t had, Your Honor.

JUDGE BAKER: Very well.

| would like

16 and 17, if we haven't

M. Shad’ s testinony and exhibits.

record reflect there is no response.

Exh

Are there any

obj ections with respect thereto? Let the

ibit 16 and 17

are hereby admtted and received into evidence.

(The docunents referred to,

havi ng been previously marked

as Exhibit 16 and 17

were received in evidence.)

MR. BESHORE: | would like to ask that the

docunents which have been distributed in the roomand to

the court

Pr oposa

reporter, the testinony of Ed Gall agher on
7, Part 2, be marked as Exhibit 18 and the
EXECUTI VE COURT REPORTERS, | NC.
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exhibit set to, relating to Proposal 7 submtted by Edward
Gal | agher be nmarked as proposed Exhibit 19. M.
Gal I agher has resuned the stand. He has previously been
sworn and he is prepared to proceed with his additional
testi mony, Your Honor.

JUDGE BAKER: Very well. Thank you. The
docunents you nentioned shall be so marked.
MR. BESHORE: Thank you.
JUDGE BAKER: You are wel cone.
(The docunents referred to
were marked for identification
as Exhibit 18 and 19.)
MR. BESHORE: You may proceed, M. Gallagher
with your testinony in further support of Proposal 7.
TESTI MONY OF EDWARD GALLAGHER:
MR. GALLAGHER: Okay. Thank you.
Good norning everybody. Thank you for allow ng
me to return to testify further about the ABE&E ADCNE
Mar ket wi de Servi ce Proposal
MR. BESHORE: Actually, if I mght, if |I mght
interrupt you, why don’t you just prelimnarily go through
t he exhibits.
MR. GALLAGHER: Okay.
MR. BESHORE: \Which are Exhibit 19, briefly,
identify themas you will be referring to them during your
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testi nony.

MR. GALLAGHER: Okay. Figure 1 is a chart that I
put together based on the mlk intake at the Dietrich's
Pl ant in Reading, Pennsylvania, that identifies the
nmont hly vol unme in January 2000 through June 2002. And the
i ne that goes across that is just above 50 m|lion pounds
is the maxi mum amount of mlk they used, they brought into
the plant during that time. And it sort of characterizes
their, not only their intake, but what they didn't
receive, so that what they weren't receiving relative to
t hei r maxi mum capacity.

The second chart is a simlar chart, but it is
for the Dietrich’s Plant at M ddl ebury Center,
Pennsyl vani a.

Figure 3 is a conparison of the intake at the
Readi ng Plant by nonth to the intake by nonth that woul d
have been converted from Charlie Ling’s, Dr. Ling s study.
And it is a conparison of the intake in that study to
Readi ng.

The Figure 4 is the same conparison for
M ddl ebury Center.

Table 1 is an exanple that | will be explaining
further in nmy testinony and it identifies a bal ancing cost
relative to | ost zones and haul ing charges when you are

moving mlk froma Class | plant and diverting it for
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bal ancing to a manufacturing plant.

Table 2 lists the actual intake pounds of both
t he Reading and the M ddl ebury Center plants from January
2000 to June 2002. And it is fromthis table that |I based
the previous figures on, that identify the two plants
i ntakes and rel ative conpari sons.

Table 3 is as ugly as it gets. It shows DWMVS
bal anci ng costs for the |last 19 nonths.

And Table 4 is just an overview of the
categories that go into the inconme statenment, detern ning
the lack of profitability at the Dietrich’s plants.

MR. BESHORE: Okay. Thank you. Now, |
interrupted you, and you nay resune.

MR. GALLAGHER: Okay. A Brief History of
Dai ryl ea.

Dai ryl ea Cooperative’s business operations can
best be described as in a continuous process of evol ution.
Today’'s Dairylea is vastly different than it was 50 years
ago or even five years ago. It started in the early
1900's, it quickly becanme one of the |argest dairy
cooperatives in the Northeast, and in so doing, was
i nvolved in just about every mlk processing and
manuf act uri ng operation known, at the tine. Its nmenbers
invested in, and nmanagenent operated, hundreds of

manuf act uri ng, processing and county receiving stations
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t hr oughout the Northeast.

Over tinme Dairylea s results with operating
pl ants were not good. |In the early 1980s, Dairylea’s
menbers and managenent nade the decision to exit fromthe
managenment of operating plants. By the m d 1980s,
Dai ryl ea acconplished this and set out on a new strategy
of providing nmarketing, nenmbership and on-farm services to
its nenbers. The history of Dairy Farmers of Anerica
predecessor cooperatives in the Northeast, including
Sheffield Farns, and Eastern M|k Producers Cooperative,
woul d be found to be very simlar to Dairylea’s.

The services oriented strategy has served

Dairylea’ s nenbers, custoners, and in general, the

Nort heastern dairy industry well. Since 1990, Dairylea
grew from marketing one billion pounds of m |k annually,
to its present size of marketing nore than five billion

pounds annually from nore than 2400 dairy farmers nenbers
who | represent today. A strong proportion of this growth
occurred by Dairylea’ s ability to get nedium sized dairy
cooperatives to join Dairylea as nmenber cooperatives.

This all owed those cooperatives to enjoy the mlKk

mar keti ng and nenber service benefits of a |arge
cooperative, and at the sanme tinme keep their culture,

| ocal presence and private governance.

Today~s Today Hoard’'s Dairymen ranks Dairyl ea
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the fifth |largest dairy cooperative in the United States.

The DFA Joint Venture and Dairy Marketing
Servi ces.

I n 1999 Dairylea s business evolved further
when it entered into a joint m |k marketing and menbership
venture with Dairy Farmers of America and formed Dairy
Mar keting Services. Dairy Marketing Services,
headquartered in Syracuse, New York, is responsible for
the mlk marketing and nmenbershi p operations for Dairylea
in the Northeast Council of Dairy Farnmers of Anerica.

Referring to Footnote 1, the Northeast Area Council of DFA

enconpasses the geographicat geographic territory that
i ncl udes New Engl and, New York, New Jersey, the territory
i n Pennsyl vani a east of the Allegheny Mountains, Maryland
and Del aware. This region was the nembership territory of
the former Eastern M Ik Producers Cooperative. |In the
early 1990s, Eastern nerged into M|k Marketing, Inc. I n
the late 1990s, M Ik Marketing, Inc. was one of the
foundi ng cooperatives of Dairy Farmers of Anmerica.

Through the Dairylea and DFA rel ati onshi p, DMS
mar kets over 12 billion pounds of m |k annually.

Al t hough the Dairyl ea and DFA nmenbers and
menber cooperatives make up the mpjority of the m |k DMS
mar kets, it has also forged narketing relationships with
ot her cooperatives and i ndependent handlers. In the case
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of the independent handlers, the m |k marketing and
payrol |l functions have been, or are in the process of
bei ng outsourced to DMS and/or DFA, who will provide these
services to the particul ar i ndependent dairy farnmers.

DMS mar kets, on average, 650 |loads of mlk a
day, to nore than 100 m |k plant |ocations for over 7,000
dairy farmers. A significant nunmber of these plants
package fluid mlk for route delivery. DMS sells nore
mlk to Class | distributing plants in the Northeast than
any ot her business.

The DMS mar keting scope and depth cuts across
every region of the Northeastern U S. -- the only such
m | k marketing business in the region that does so. It
supplies Class | plants in M ne, and manufacturing
facilities in western New York. It delivers mlk to Class
| facilities serving Boston, Connecticut, New York City,
Nort hern New Jersey, Phil adel phia, and Harrisburg,
Bal ti more and Washington, D.C. It also serves Class |
custonmers with sales in Scranton, Binghanton, Rochester
Syracuse, Utica, Al bany, Springfield, Massachusetts and
poi nts in-between. Additionally, DMS supplies
manuf acturing plants from northern Vernont, New York,
south to Maryland and from Central Massachusetts, west to
nort heastern Ohio.

The DMs M | k Bal anci ng Operati ons.
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For its size and scope, DMS bal ances its mlKk
differently than nost cooperative organizations in the
country. Where many cooperatives rely on cooperative
owned bal ancing plants to be the primary process of
bal ancing m | k supplies, DMS does not do so necessarily.
| nstead, DMS enpl oys a strategy of balancing mlk at the
region’s manufacturing plants, nost of which are not owned
or operated by DMS, Dairylea or DFA. In fact, DMS has no
ownership interest in plants, while Dairyl ea has m ni mal
interest. DFA has nore substantial balancing plant
owner shi p, comercial interest +a than Dairyl ea.

Dairylea is one of the three cooperative owners
of O AT- KA Cooperative, the butter/powder and speciality
products plant located in the western New York town of
Batavia. DFA is the owner of two powder and speciality
products facilities under the nanme of Dietrich’s MIk
Products, LLC. Referring to Footnote 2. Until just
recently, Dietrich’s M|k Products, LLC was equally and
jointly owned by DFA, Dairylea and the Dietrich famly.
This three way ownership began in 1999. Although Dairyl ea
is no |onger an owner in Dietrich's, the bal ancing cost
associated with these plants are still shared between
Dai ryl ea and DFA. In essence, DFA owns and operates the
pl ants on behalf of DMS. DMS is charged bret+i+eh
Dietrich's balancing costs. In turn, via the proprietary
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formul a, DFA passes those costs along to its owners and to
the nmenbers of Dairylea and DFA' s Northeast Area Council.

MR. BESHORE: M. Gall agher, did you nmean that
DMS passes those cost al ong?

MR. GALLAGHER: Yes.

MR. BESHORE: Okay.

MR. GALLAGHER: One plant is located in the
sout heastern Pennsylvania city of Reading, while the other
is located in the northern tier of Pennsylvania in a town
call ed M ddl ebury Center. Al t hough DFA owns a | arge
cheese plant in western Pennsylvania, Farners Cheese, the
proximty of it to the east coast’s nmetropolis and its
i nportant Class | processing business, nakes it of limted
use to balancing the DMS and Order 1 market’s daily and
weekly Class | and overall producer needs. However, it is
utilized as one of the nunber of plants to hel p bal ance
seasonal and hol i day surpl uses.

The Portfolio Balancing Strategy.

DMS foll ows a bataneing strategy devel oped
previously by its nenber owners, Dairylea and DFA and
DFA’' s predecessor organi zations here in the Northeast.
This strategy uses a portfolio approach to bal anci ng
menber and customer mlk needs. The portfolio is nmade up
of every manufacturing eustoeffers custonmer in the
Nort heast including the three plants, fully or jointly
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owned by DFA or Dairylea. The portfolio approach reduces
menbers’ risks by:

Limting their investnents in the
cooperatives, allowng their nenbers to have a greater
share of their farms equity available to them as they
Wi sh,

Attenpting to optim ze the use of existing
pl ant capacity,

Supporting the business operations of the
region’s manufacturing plants owned by others, providing
the such operations additional volumes of mlk to help
them grow their businesses and reduce their operating
ri sks and above all,

Mtigating the cost of balancing the mlk, to
the region’s m |k supplies.

Renti ng Bal anci ng Space.

In its sinplest form there is a “facilities”
cost of balancing. Many cooperative’s bal ancing costs
cone to the process of owning facilities. These costs
are incurred either through the cost of operating plants
or through the cost of carrying the plant asset assets in
the fall nonths and at other tines the year when the plant
is significantly underutilized or idle. Wen using other

busi ness facilities to balance, this cost, in one form or
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anot her, can be boiled down to the market costs of renting
bal anci ng space. The DMS portfolio approach relies both
on “rented” space as well as owned space.

Ot hers have test+fying testified on behalf on
ADCNE, or excuse nme, ADCNE and spent nore tinme discussing
the costs of owning bal ancing space. | want to spend a
little time discussing the cost of renting bal anci ng
space.

My use of the term“renting” bal ancing space is
an economc term There is no actual process that | am
aware of that involves a rental agreenment or |ease to
avail at a cooperative of space at a manufacturing pl ant
to bal ance their nmenbers and customer m |k needs.

However, there are “real” costs that do exist. Those rea
costs, are in a sense, rental paynments for plant space.

Rent al Bal ancing Costs Under Class Pricing.

The follow ng identifies a real world cost of
renting bal ancing space by using a nore commonly referred
to term under class pricing. To help illustrate this
cost, take, for exanple a load of mlk that is delivered
to a pool distributing plant on an every other day basis
(recogni zing that nost producers are picked up every other
day) with the exception of the weekend when the Class |
processor is limting its intake of mlKk.

As was described in earlier testinony, DMS is a
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co-operator of the mlk grid and, in doing so, assures
that all m Ik produced finds a plant demand point, even if
t he normal plant demand point, in this exanple, the Cl ass
| processor, chooses to reduce its purchases. As part of
this service, DM5 finds a manufacturing plant willing to
take the | oad not needed by the distributing plant.

The economic return on this particular load is
different than on mlk delivered to the manufacturing
pl ant on a regular basis. Here is why. Manufacturing
custoners contract with DMS for a given anount of m |k per
week, nmonth or year. A price is set for these regular

deliveries that is based on Class price plus handling

char ges. The pr+ee—+s—set pricing on regul ar deliveries,
which are | oads of mlk that |land at the manufacturing

pl ant consistently throughout the year, is determned in
advance of the mlk being produced and is based on
“general existing” marketing conditions. GCenerally

exi sting marketing conditions can be described as m |k
being long in the flush and short in the fall, but that
the market for the year is not excessively long or
excessively short. The Class plus handling charge price
hol ds t hroughout the year, unless an excessive mlk
condition occurs. Referring to Footnote 3. Under
excessive mlk conditions, regular |oads are still priced
at Class, but the handling charges adjusted to reflect the
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excessive condition - neaning higher handling charges when
mlk is excessively short, and vice wersts versa. \When a
bal anci ng | oad becones avail able, such | oad generally
falls outside of the contract’s pricing. In such a case,
the load is priced on the “spot” market, determ ned by
that particular day’ s supply and demand dynam cs.

These | oads al so carry anot her demand
charactertst+es characteristic that underm nds the |oad’s
value. | call this for lack of an appropriate economc
term “opportunistic” pricing. Let nme explain.

When a manufacturer is offered a load of mlk
bei ng bal anced back froma Class | source, the
manuf act uri ng operator knows, based on the interactions of
t he di spatching and receiving processes, that the mlk is
normal ly delivered to Class |, isn’'t needed by Class |I and
is in search of a delivery location. When this mlk is
offered to the manufacturer, the plant operator knows he
can buy the mlk at a discount to its normal class plus
handling price. The manufacturing plant knows this since
DMS has to | and that | oad quickly because the mlk’s
perishability, its inability to be inventoried on a truck
and the need for the truck and trailer to be ready to neet
its demandi ng schedul e of picking up its next |oad on the

farms. Generally, no matter if mlk is excessively |ong
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or really short, balancing | oads do not return the sanme
price to the cooperatives as do regul ar deliveries. And,
during the flush and other tines, these | oads generally
are priced at Class price nnus.

| f the weekend | oad was delivered to the
manuf acturing plant during the flush season, it would
likely be priced at a discount to the Class price is
li kely where the spot market - that day’s supply and
demand interaction - would be that determ nes the
“clearing” price for mlk. Since DVMS settles with the
Order at the value of a Class price and the producers get
paid the “blend” plus prem uns - as dictated by
conpetitive market dynam cs. The under Class price
di scount is a real business cost involved in bal ancing
m | k supplies.

This type of cost would not be associated with
just the weekend bal ancing | oads. These dynam cs and
their associated costs have the potential to be invol ved
with the balancing of all necessary m |k supplies, as
defined by Dr. Ling - especially during the flush and
around hol i days.

The sanme costs is generally t+rAetude i ncurred
when mlk is “turned back” during the week. A “turned
back” load refers to a load that is ordered by a Cl ass |
custoner at the beginning of the week based on that
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custonmers anticipated m |k processing needs for the week.
As the week goes by, the processor recognizes it has over
ordered because its supernmarket customers orders aren’t as
brisk or it is receiving nore mlk than it anticipated by
its independent producers or cooperative supplies. \Wen
this occurs, the Class | custonmer notifies DMS that it is
cutting back orders, and in effect, has DMS bal ance its
Class | needs as opposed to asking its own i ndependent
shi ppers to balance its needs. Econom cs on the delivery
of this mlk, relative to the underclass pricing rental
bal ancing cost, is quite the same as that explained in
previ ous scenario. Referring to Footnote 4. Fromtinme to
time and when sonme Class | custoners, a turn back fee can
charged in these instances, although it is very
i nfrequent. However, the ability to utilize turned back
fees is very limted to certain custoner situations, only
applies to mlk |oads ordered and then cancel ed during the
week, and during the flush, the turn back fees generally
only mtigate a portion of the bal ancing costs on a turned
back | oad.

Rent al Bal ancing Costs Loss Handl i ng.

Anot her rental price is the cost of |oss
handl i ng and bal ancing | oads. |In many cases, the weekend
bal ancing mlk carries a reduced or, in some cases, no

handl i ng charge for the sale. Again, this is for the sane
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reasons described in the under Class pricing discussion
about spot m |k and opportunity pricing. Since the
producers will still be paid premiuns for the mlk on the
| oad, regardl ess of whether or not it is balancing mlk,
the cost of foregone handling to cover the prem uns paid
to the producers beconmes a real business cost. Although
do not know the count, nmore |oads of m |k that are sold at
reduced or no handling costs than at under class pricing.
Al'l loads sold in the class are sold at zero handli ng.

Under class pricing and | oss handling charges
are bal ancing costs associated with maintaining the
necessary reserve supply of mlk to meet our Class |
custoners fluctuating, daily, weekly, seasonal and holi day
demands. For instance, an every other day pickup route
that is delivered to a Class | processor once or twce
during the fall, but isn’t needed by the Class | processor
in the spring flush, can’t gain the sane econom c return
at manufacturing plants as it can at Class | plants.

Since the route isn’'t available to the manufacturing
custonmer on a regular basis, the manufacturing custoner
who has made other plans to meet its m |k supply needs
isnt willing to pay as nuch for the mlk that only
sonetimes shows up at the plant. Referring to Footnote 5.
In fairness to our manufacturing custoners, they can’t

afford to pay the full price for this mlk. These
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custoners have already made plans to sell their production
fromtheir regular deliveries. Generally, their custoners
do not need any nore products so aren’t necessarily
willing to buy additional product unless there is a clear
price discount available. Likely, these manufacturing
pl ants woul d not purchase the mlk if they didn't have a
sal e because of the high risks and cost of inventorying
and hoping to develop a sale. Therefore, these
manuf acturing custonmers are only willing to purchase
addi tional product if the price is discounted enough to
hel p the manufacturer nove the product to one of their
custoners relatively quickly.

Certainly one can see the different economc
positions, a balancing |load of mlIk is under, not only on
weekends, but at other times as well. For instance, an

unf avor abl e econoni ¢ position eeeturted occurs when

bal anci ng seasonal surplus during the flush, when schools
are in session, on holidays or the week leading up to
Christmas or New Year’'s Day.

Diverting fromm witten testinony for a
moment. There is another rental bal ancing cost that |
didn't think of when I was bringing this together and I am
glad M. MIler of Queensboro Farnms and the vice president
of New York State Dairy Foods, who sound |ike he was
testifying in favor of marketw de services, referred to
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anot her rental cost and that is cost incurred with --
towrfg tolling | think referring to M. Mller’s
testinony, he nentioned that tewtrnag tolling does occur.
The DMS uses other plants fromtime to tinme to tew tol
mlk. They wll toew toll because they do not want to have
to take any responsibility of trying to sell the product
fromthat m |k, and yet have space available at their
plants to manufacture and are willing to “rent it to us”,
for a price. And M. MIller identified that that rental
price at his plant was in essence excess of a $1.00 a
hundred wei ght. And so automatically, we are at | east
t hat nmuch bel ow the class price when we do a toewrng
tolling arrangenent. And there is a significant cost in
our operation.

Back to ny testinony, witten testinony.

Bal anci ng Cost, UYnatetrrburse Unrei nbur sed
Del i very Cost.

Not all bal ancing cost are incurred when
renting space or operating plants. A particul ar cost
incurred by those co-operating the mlk balancing grid is
common to all, whether they are renting space or operating
pl ants. This particular real world bal ancing cost occurs
when there are unrei nbursed delivery costs associated with

diverting mlk to a manufacturing plant fromits usual

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



A W

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

730

home at a distributing plant.

Dai ryl ea and DFA nenber pay prograns have
evol ved, have evolved into sonething nore |ike farm point
pricing than plant point pricing. This +5 has occurred
due to our reactions to the market place as opposed to a
strategy to set us apart fromthe market place. Witten
anot her way, conpetitive market dynam cs have dictated
this pricing nechanism By farm point pricing, | nmean,
that a nmenber nore often than not, is assigned to a
producer price differential zone for his or her area based
on local manufacturing plant, regardl ess of whether the
menmber’s mlk is delivered 240 or so mles to a
distributing plant or 30 mles to a manufacturing pl ant.
Simlarly, the hauling charge to nmenbers is designed to
cover the cost of delivering mlk locally, plus costs
corresponding to the zone of the producer’s price
differential and nmeeting the conpetitive dynam cs in that
particul ar producer’s region.

For nmost deliveries of mlk from say Centra
New York and Northern Pennsylvania in towards the cities,
the higher city zones, generally, cover npbst of the
addi tional costs of noving the mlk fromup country to the
Eastern Seaboard cities. This generally occurs even

t hough the zone differences between manufacturing areas
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and the major Class | consunption areas were narrowed
during Federal Order Reform Producers that deliver to a
distributing plant a majority of the time, if they are
under a | ocal paid price program generally have any
portion of the hauling cost, not covered by zone, added to
their hauling charge that shows up on their mlk check
Cenerally this is the case if the | ocal procurenent area’s
supply and demand situation allows these costs to be
passed al ong. This is not always the case. Especially

in areas where proptt+ety proprietary Class | plants, with

their own producer supplies are actively soliciting mlKk.

In general, the economc delivering of mlk for
the Class | market, on a regular basis, from nornal
supply areas, say 240 mles and into the Metro New York
area, and Boston, result in the mlk landing in, say
Northern New Jersey, with no or little other extra cost to
the dairy cooperative. This means that the “net” of the
producer price differential paid to the cooperative and
the handling cost that it bears for delivering the mlk to
the distributing plant, match the producer price
differential paid to the producers t+# and the hauling
charges they are assessed.

There is a significant daily and weekly
variation in raw m |l k demand at distributing plants, as
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expl ai ned by Bob Wellington and alluded to in my previous
testi mony, and shown by our exhibit yesterday that Dennis
Shad present ed. Al t hough | oads of m |k, made up of the
m | k production of a nunber of Dairylea and DFA farns, nmay
be delivered to a distributing plant a mpjority of the
time, it is very rare that these |oads be delivered to a
distributing plant all the tine. Referring to Footnote 6.
This is unlike individual producers or small cooperative
ptoctutred producers by priority Class | distributing plant.
For these producers, their mlk is delivered to the Cl ass
| plant every single day with very few exceptions.

Referring to dairy farnmers, the dairy shipper
that testified yesterday indicated that for the |ast 17
years, 365 days a year, his mlk goes to their Class |
bottling facility in Syracuse, New York.

When this mlk isn't delivered to the eastern
seaboard distributing plant, but instead is delivered to a
manuf acturing plant, the net zones and hauls for the
manuf acturing plant delivery do not always net to zero.

This means that the producer price differential
received for the | oad, and the hauling cost ef—the for
delivering the load do not match the producer price
differential paid to the producer or the hauling charge
extracted fromthe producer. When this doesn’t net to
zero, it results in a cost to be borne by the cooperative.
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Footnote 7. It is the very rarely based on the results
when the net results and gain to the cooperative.

Thus, another real bal ancing cost is incurred
when mlk is diverted fromits regular distributing plant
estimati on and the econom cs of the plant zone and hauling
charge of the plant receiving the diversion do not net the
sane value as the normal distributing plant delivery.

These costs are even greater when the bal anci ng
plant was in a |ower zone than that which the producer is
paid. For exanple, during the spring flush, it is not
uncommon to nove m |k, usually éeiverting diverted to
distributing plants in Metro New York
to O AT-KA. The producer paid program woul d be set up so
that on the deliveries to New York City the net producer
price differentials and hauling charges collected and paid
are zero. Thus, the econom ¢ analysis of any net inpact
to a cooperative that balances its mlk would be a
strai ght up conparison between zones and haul i ng charges
for the two alternative destgnrations destinati ons.

Exhi bit 19, Table 1 depicts the econonm cs of a
real world balancing mlIk nmovenent. It shows that the
zores zone for the Dean Foods plant known as Tuscan Farns
in Union, New Jersey is Boston (the zero zone) m nus $0. 10

cents, and the zone at O-AT-KA is Boston m nus a $1.05.
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When this bal anci ng novenent occurs, the cooperative is
out ninety five cents in zone. Si nce the distance
bet ween Central New York (for exanple the Cayuga County
town of Locke, New York) and O-AT-KA is less than the
di stance between Central New York and Tuscan Farnms, the O
AT-KA delivery’ s hauling cost is |less. For the Tuscan
delivery, the hauling charge is about $1.19 per hundred
wei ght and for the ©FAIKA O AT-KA delivery, the hauling
charge is seventy-five cents per hundred wei ght. Thi s
results in a 44 cent per hundred wei ght hauling savings to
t he cooperative. Unfortunately, the savings and haul i ng
costs do not match the | oss of inconme in zones. Thus, the
cooperative registers a real world bal anci ng cost of 51
cents per hundred weight on this nmovenent. This cost is
on top of any | oss handling and under class pricing that
al so may be incurred.

Bal anci ng Costs I nclude Bal ancing “In”.

Bal anci ng the market market's need isn't just

handling Class |'s operation reserves, mlk that is turned

back fromClass | or seasonally long, it is also providing

mlk to Class | in the fall or at any other e tines
when the m |k supply is tighter. Upon review of Dairyl ea
Federal Order Reform comments, you will be rem nded t hat

Dai ryl ea was a proponent of narrow ng of the zone
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differences +i and flattening themin western and northern
New Yor k. This was requested, in part, to prevent
further erosion of blend prices for the sol e purposes of
assuring that the higher hauling costs of suppterent
suppl emental m Ik from di stance manufacturi ng areas would
move mlk to Class | on the few occasions it was needed.
It was al so requested as a nmeans of mtigating the
bal anci ng costs described in the previous section,
referring to Section 8, excuse nme, Footnote 8. As a
previ ous discussion illustrated, such costs are far from
mtigated with their flatter pricing.

| nstead the Dairylea pointed out, it would be
better to maintain stronger blend prices by having fHatten
flatter zones in the outer areas of the m |k shed where
t he Northeast m |k production sector is grow ng and
becom ng nmore and nore relied upon to fill the needs of
the Federal Order Class | market. Referring to Footnote
9. Although not shown, a review of production trends in
t he Northeast would show production declining in the
traditional Class | procurenent areas of Massachusetts,
Connecticut, Central New York and Northern Pennsyl vani a.
Alternatively, production is growing in Northern and
Western New York. Going forward, m |k produced in

Nort hern and Western New York will take on increasing
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strategic inmportance in assuring that the Class | plants,
serving the Eastern Seaboard cities, will be adequately
supplied with m k.

Most of the mlk in these outer areas is
mar ket ed by cooperatives. This mlk, mlk that isn't
mar ket ed by cooperatives is controlled by proprietary
pl ants that operate manufacturing plants.

Unfortunately, the market dynam cs, the
mar ket’s conpetitive dynam cs and the differences in zones
bet ween Western and Northern New York and the Cl ass
pl ants along the Eastern Seaboard, do not allow for these
costs to be recouped. Although, the Secretary agreed with
t he suggestion of flatter zones, another el enent of the
request, to have a marketw de services bal anci ng paynment
programto conpensate the cooperative for their extra
costs of moving mlk from areas of supplenental supply to
the Class | market, was not included.

Since Federal Order Reform the dairy
cooperative nmenbers of DMS have taken on additional
contractual obligations for supplying certain Class |
custonmers with 100 percent of their mlk needs. The
Nort heast market’'s conpetitive dynam cs, discussed at this
hearing, make it prohibitive te6 for DVMS to extract higher
handl i ng charges from these custoners in order to cover
t hese extra costs.
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Agai n, Dairylea requests the inclusion of the
proposed marketw de service programto conpensate the
dairy farmer nenmbers of Dairylea and DFA, as well as the
ot her ADCNE nenbers, for fulfilling the inportant
functions they provide the Class | market and all Order
Number 1 producers in their work to assure our Class |
custonmers receive the mlk they need, when they need it.
Doing this maxim zes the mlk pooled in Class | and
generates stronger producer price differentials for al
producers.

Bal anci ng at Dietrich’s.

Li ke the other members of ADCNE, DMS al so
bal ances m |1k through plants owned by one or both of the
menber-partners. As previously stated, Dietrich’s M1k
Products, LLC operates two pool manufacturing plants in
Pennsylvania. One is in Reading and the other is in
M ddl ebury Center.

The costs of operating these plants, and the
associ at ed bal anci ng costs, have fallen back to Dairyl ea

and BFA DFA's Northeast Area Council via a charge by

Dietrich’ s to Dairy Marketing Services and Dairy Marketing

Services then passes those costs back to the individual
cooperative owners of DMS.

The plants primary purposes are to bal ance the
Cl ass | needs of DMS custonmers and the Northeast m |k
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ants have been

Exhibit 19, Table 2

shows the nmonthly plant receipts of mlk and skim

condensed from January 2000 t hrough June 2002.

The Readi ng plant is operat

ed continuously over

this time period. However, the amount of mlk it had

avai l able to process is as variable as the mlk price.

Pl ease note four aspects:

1) Reading processes more mlk in the spring,

2) it receives significantl

in the fall,

y reduced vol unes

3) 2001 deliveries were | ow nobst of the

year, and

4) it operates at less than full capacity

nmost of the tine.

Referring to Footnote 10.

The maxi mum i nt ake

of mlk during this period was 51.7 mllion pounds which

occurred on two occasions. The plant’s actual operating

capacity is about 1.8 mllion pounds

per day.

The operation of the M ddl ebury Center plant

has been even nore vari abl e. In 2001, when mlk

production was tight, M ddlebury did

not take in any mlKk

from August to Novenber, and in six other nonths it

received less than five mllion pounds.

Referring to Footnote 11.

EXECUTI VE COURT REPORTERS,
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operating capacity is about one mllion pounds per day.

Exhibit 19, Figures 1 and 2 are two graphs that
show the plant capacity utilization at each of the
Dietrich’ s plants during this tine period. The maxi num
capacity was determ ned based on the |l argest delivery to
each plant in any nonth of the time period. These
pi ctures graphically show the trenmendous variability in
mlk receipts at these bal ancing pl ants.

There are significant costs of carrying an idle
pl ant and operating plants at reduced capacity. During
the 30 nont hs shown, M ddl ebury operated at |ess than 50
percent capacity 16 nonths, nore than 50 percent of the
time, while Reading operated in such capacity during eight
nont hs, nmore than 25 percent of the tinme. Although
Readi ng was able to operate during each nmonth of 2001, it
did not receive mlk every day of the week. Its main
pur pose during the late sumer and fall nonths was to
bal ance the weekend, holiday and daily m |k needs of the
region’s Class | custoners.

Al t hough nore mlk is being delivered to these
pl ants now, the flow of mlk to themis not been constant.
Again, nmore mlk is delivered to them on weekends than
during the weekdays. Thus, some of the costs related to
idle plants, or operating the plants at |ess than full

capacity, still exist even though the plants are taking on
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significantly larger volumes of mlk each nonth, and that
on weekends, at |east during the flush, have been
operating at nmaxi num capacity.

The tremendous variability in ml|k receipts has
created the obvious costs associated with idle and under
used plant capacity. It has also inpinged on the plants’
optioens option of maxim zing its revenue. Since the plant
operators can’t predict how much mlk they will receive,
or whether they will receive mlk, it has beconme very
difficult for themto win long term and steady contracts
with users of m|k powders. Kind of |ike howthe US. is
viewed in international markets, Dietrich’s is viewed
donestically. Because of the unique structure of the
Nort heast nmarket and Dietrich’ s role in balancing the
Class | market, powder buyers do not rely on Dietrich s as
a steady dependabl e supplier of product. Therefore, the
buyers go el sewhere, or |ike the “opportunistic” bal anci ng
cost | described earlier, the buyer buyer's know that
Dietrich’ s sales force is caught between a rock and a hard
pl ace and therefore aren’t willing to, and don’t need to,
pay as conpetitive of a price for Dietrich s powder

The Dietrich’s plants have been extrenely
unprofitable to operate, as a result. However, due to the
region’s expanding mlk production and the limted
manuf acturing capacity near the metro New York and m d-
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Atlantic area’s Class | markets, the Dietrich s plants
have been an integral and necessary part of the mlKk
bal ancing grid. Cl osure of these plants, would have
generated bal ancing costs in excess of the | osses at
Dietrich’s. This result would have occurred since the
exi sting plant capacity in the area would not have been
able to absorb all of the mlk that the Dietrich s plants
woul d have shed. Wth the resulting market pricing
t hrough the flush and the added hauling costs, the total
costs of balancing t+he mlk at the region’ s other
manuf acturing plants and at plants in distant markets,
woul d have exceeded the costs in operating these plants.

Exhi bit 19, Table 3 depicts the DMS bal anci ng
costs for January-July 2002, by conponent, and for the
entire year of 2001. To date for this cal endar year, DMS
has expended nore than 9.1 mllion dollars bal ancing the
Northeast’s m |k markets. This cost is net of any turn
back fees and any cost involved with balancing mlk pool ed
on the Sout heast orders. This ampunts to 20 cents per
hundr edwei ght on the Dairyl ea and DFA- Nort heast Area
Council’s menber m |k supplies through July.

Footnote 12. On a full year’s production, this
will likely average about 12 cents per hundredweight to
t he menbers.

By conponent, DMS bal ancing costs incl ude:
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$4.9 mllion at Dietrich’s.

Referring to Footnote 13. Exhibit 19, Table 4
gi ves an overview of the incone statenent categories for
the Dietrich's plants. Costs associated with operating
Dietrich’ s are the only costs included. No costs
associ ated with DMS, DFA, Dairylea or any other entity are
included. DMS is charged a nonthly crossover “recharge”
t hat covers the | osses Dietrich’s pays for mlk, over and
above what they can recoup fromthe market place given
their operating profile.

Back to the testinony and the next bullet.

$0.6 mllion of underclass pricing

$6+7 $0.7 mllion of unreinmbursed hauling, and

$2.8 million in lost handling charges.

For 2001, a year of very short m |k supplies,
DMS i ncurred bal ancing costs in excess of 6.8 mllion
dol |l ars, includes note, there are two categories of costs,
they didn’t bother calcul ating because it showed that we
were at about 10 cents per hundredweight. That is quite a
bit above the six cents we are asking fromthe pool.

And now back to the testinony.

Whi ch was al nost 10 per hundredwei ght on nmenber
m | k supplies.

During the 2001 Christnmas season, DMS bal anced
17.1 mllion pounds which was (342 | oads)of mlk over two
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weeks at a cost of $520, 000. 00.

Dietrich’ s Cost vs. Ling Study.

Both Dietrich’ s plants are significantly bel ow
the plant capacity of three mllion pounds per day that is
used in the Ling Study. Exhibit 19, Figures 3 and 4
graphically show the nonthly plant intakes at Readi ng and
M ddl ebury Center vs. that derived fromthe four butter-
powder plants in the Ling study. For instance, Figure 3
shows that in May, the Ling plants averaged taking in
about 90 mllion pounds of m |k per plant while Reading
took in slightly nore than half that amount in 2002 and
| ess than half that amount in 2000 and 2001. The
M ddl ebury Center plant Bretr+eh~—s did not receive any
m |k in August-Novenmber of 2001. The plants in the Ling
study al ways received m |k equal to, at about half their
capacity during the fall nonths.

Due to the significantly smaller nature of the
Dietrich’ s plants, relative to the Ling study, and the
nore variable nature of the mlk receipts at the
Dietrich’ s plants, their costs are significantly higher
than the those costs illustrated in the Ling study,
intuitively.

Bal anci ng Pl ants and Marketw de Services
Eligibility.

Al t hough both Dairylea and DFA have ownership
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interests in balancing operations, as do the other ADCNE
menbers, the group advi ses agai nst maki ng non ownership of
bal ancing facilities a prohibition for receiving
mar ket w de servi ce paynents.

There are many ways and di fferent business
phi | osophi es surroundi ng the process of being a co-
operator of the Order Nunmber 1 m |k balancing grid. For
many years prior to the DMS joint venture and the
affiliation with Dietrich’s M|k Products, Dairylea’'s
primary process of balancing mlk was via “renting space”
fromits manufacturing custonmers. This process worked in
the heart of the DMS mlk territory due to the significant
abundance of proprietarily owned manufacturing plants
t hroughout this region. Although Dietrich’s plants have
taken on a bigger role in balancing DMS m |k marketing
network, “renting space” from our custoner still serves as
a major part of our mlk balancing portfolio.

Dai ryl ea and DFA are constantly anal yzi ng
opportunities to help our custonmers grow and to better
invest the equity of our nenmbers. It is not unrealistic
to think that at sone point in the future, Dairylea and
DFA, DMS or even another ADCNE nmenmber will no |onger be
i nvol ved in operating or owning manufacturing facilities.
Yet, even though this would occur, each organization would

still be providing the service of bal anci ng nmenber’s and
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others mlk by “renting space”.

A m |k marketing business does not need to own
a plant in order to balance mlk. Additionally, marketing
maki ng pl ant ownership a requirenent for receiving
mar ket wi de services could force dairy farmers into
i nvesting in and nmaintaining outdated, small and
inefficient manufacturing facilities. Additionally, it
could result in unneeded plant capacity in the Northeast -
putting at risk the ability of the region s current
manuf acturers to receive the mlk supplies they need to
grow their businesses in a manner that keeps them
conpetitive with western U.S. manufacturing operations.
Forcing excess plant capacity could also create issues for
distributing plants and their efforts to assure an
adequate supply of mlk for the public.

The inmportant aspect isn't howmlk is
bal anced; instead, it is how those that do the bal ancing
can be conpensated so that the farners shipping to those
co-operators of the mlk grid aren’t di sadvantaged by the
service they pay to have perforned.

Mar ket Conpetition Prohibits Voluntary
Bal anci ng Char ges.

Earlier in this proceeding | and others
testified about the unique make up of the Northeast Order.
Due to the Northeast’s huge popul ati on base, which
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represents al nost one quarter of the U S. population, it
has been able to attract and sustain a rich, dynam c and
di verse dairy industry. 1In so doing, it is the |argest
Federal Order in that it pools nmore Class I, I, IV mlKk
t han any Federal Order in the country. Additionally, it
is the fourth largest Class Ill order in the country.
These characteristics create a market structure that is
uni que and requires, and justifies, marketing order
conditions that are as well unique in order to resolve
di sorderly marketing conditions.

Anot her aspect that | didn't talk about earlier
when | testified two days ago was there is another unique
condition and that is to the east of our region is the
Atlantic Ocean and to the north of our region is another
country, and so there isn't mlk comng in fromthose
directions. And that is fairly a unique situation
relative to nost markets in the United States, where there
is only mlk that conmes in, either being produced in the
region or cone in fromthe west or fromthe south.

Of particular interest to ADCNE is the
di sorderly marketing condition that has essentially forced
| arge dairy cooperatives to pay their nmenbers | ess than
the m ni mum bl end price due to their operation of the mlk
bal ancing grid that benefits all dairy farmers equally.

Underlying this disorderly marketing condition, is the
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Nort heast’s uni que market nmake up that has created a
pl ethora of m |k marketing opportunities for dairy farmers
as evidenced by the 78 dairy cooperatives and 32
proprietary ml k businesses that, every single day,
cofpet+ng conpete agai nst one another in the mlKk
procurenment arena.

| state again, a disorderly marketing condition
exists in the Federal Order Number 1 area right now. This
exi sts be because cooperatives, via the financing of their
menbers, operate the mlk balancing grid and it is their
menbers that shoul der the burden of carrying all the costs
of providing this service. This occurs, even though the
bal anci ng service provided by the cooperatives results in

benefits to all producers.

These benefits include:

hi gher producer price differentials as a result
of maxim zing the anount of mlKk

delivered to Class | processors for use in

t he highest price classification,

greater stability in ml|k markets, since
cooperatives provide the bal anci ng cushi on
for Class | plant operators and thus
elimnate the disorderly marketing condition
that would result in its absence, that of

Cl ass | operators bal ancing their needs by
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droppi ng or adding producers as their

seasonal needs changed,

supporting a stronger and nore dynam c dairy

i ndustry by providing a stable flow of mlk to
t he

regions mlk plants thus reducing their

ri sk of investment and providing all plants,

either Class | or manufacturing, to thrive

and grow and create steady and dependabl e

mar kets for the regions’ dairy farners, and,

support a systemthat creates an environnment

for stable and stronger voluntary mlk

prem unms paid to all producers.

| know there is an interest in the
guantification of this benefit and I would like to just
use an anal ogy, because it is very difficult to conme up
with a dett+ar dol |l ars per hundredwei ght quantification and
| would like to use the analogy that | think it is
undi sputed that the mlitary defense system of this
country has significant value to every single one of us.
| woul d chal |l enge anyone of you in this roomto quantify
what that value is to you. And that is kind of |ike the
chal | enge we have in quantifying that value that producers
receive fromthe services we provide in balancing the
mar ket s.
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Under current Federal Order market proviston

provi si ons, nenbers of dairy cooperatives, who do the bul k
of the bal ancing, are not receiving the same m ni mum
Federal Order “blend” price as independent producers.
Since these producers finance the cost of balancing the
mar ket and operating this grid, they, right off the bat,
are placed in a worse position than those producers that
do not ship to an organization that pools and bal ances
mlk. Since it is generally |large dairy cooperatives that
finance the m |k balancing grid, it has placed their
menbers in a secondary position to non cooperative
producers in the market relative to sharing of Federal
Order pools proceeds. This is unfair and our proposal
recommends a solution that will help mtigate this

i nequity.

Condi ti ons Exist for Energency Action.

The bal anci ng costs of the ADCNE nenbers are
significant and burdensone. They result in a disorderly
mar keting condition in that those that are responsible to
assure that the Class | distributors have fluid mlKk
avai l able at all tinmes, and that process doesn’'t result in
producers seasonally losing markets, are forced to pay
their producers less than the blend price. This not only
puts at risk the ability of those that operate the mlk
bal ancing grid to continue to performthat function. |If
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the co-operators of that grid stopped performng the
function, chaos would ensue. The proponent cooperatives
and their menbers can not go through another flush period
wi t hout having this inequitable situation corrected.
ADCNE strongly urges Dairy Division to have an emergency
deci sion inplenented on our marketw de services proposal.
Pl ease note, the following fromthe Act of March 20, 1986,
P.L. 99-260, Section 9 part b:

“(b) Inplenentation. Not |ater than 120 days
after a hearing is conducted under subsection (a), the
Secretary shall inplenment, in accordance with the
Agricul tural Agreenment Act ... a nmarketw de service
paynent program under section 8c(5)(j) of such act ..”

Agai n, thank you for allowing ne the tinme to
share this testinony with you today.

JUDGE BAKER: Thank you, M. Gall agher.

M . Beshore?

MR. BESHORE: Yes.

EXAM NATI ON BY MR. BESHORE
Q M. Gallagher, one of the nmenbers of the ADCNE,
whi ch you referred to in your direct statenent is O AT-KA
could you tell us just a little bit nore about what O AT-
KA is and its operations?
A Yep. O AT-KA, O AT-KA's nenbership is about a

billion pounds of mlk. Menbers are primarily located in
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Western New York. They operate two Class | distributing

plants. One is a --

Q Excuse me, M. Gallagher, are you tal king about
Upst at e.

A | am sorry, Upstate.

Q Okay. Well, let’s go ahead.

A Upstate is a billion pounds. They operate two

Class | distributing plants in western New York. One is a
—— pool distributing plant, and one |ocated in Rochester,
New York. | believe they also own a Class Il operation in
Buffalo. And they are joint owners with Dairylea and

Ni agara Cooperative of O AT-KA M|k Products which is a
manufacturing plant. It is a balancing plant. It

bal ances m Ik to butter, powder, and evap and they al so

have sone speciality business at the plant. The plant’s

intake is about two mllion pounds of m |k per day.
Q Okay. Let ne go back and make sure the record
is clear.

Upstate Farns Cooperative is a cooperative that
is one of the nmenbers of the Association of Dairy
Cooperatives in the Northeast, correct?

A Yes.

Q And that is the organi zati on which you have
i ndi cated operates to two distributing plants which show
up on the Market Adm nistrator’s information. And it is
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al so one of the nenber owners of O AT-KA Dairy Products
Cooperative, which is also itself while a federated
cooperative, it is a menber of the Association of Dairy

Cooperatives in the Northeast, correct?

A Yes.
Q Now, and Upstate, | think you indicated has
mar ket s about a billion pounds of mlk annually for its

dai ry farwers farnmer nenbers.

A Yes.

Q And roughly what portion of that is in Order 17
A Forty to 50 percent.

Q Ckay. And O AT-KA then is a federated

cooperative, it is, which owns and operates a mlk
manuf acturing plant at Batavia, New York, correct?

A Yes.

Q And the plant at Batavia is owned by Upstate,
by Niagara M|k Producers Cooperative, a small cooperative
in Western New York and by Dairylea, correct?

A Yes.

Q And the Batavia plant, | think the information
in Exhibit 5 was one of the bal ancing plants for which
aggregate recei pts and usage information is reflected on
page 85 of Exhibit 5.

A Yes.

Q Whi ch Peter Fredericks presented, correct?
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A Yes.
Q Is the O AT-KA plant one of the plants which
DMS uses in its system of bal anci ng options?
A Yes, it is.
Q And it does, it drt+ves dries, nmakes skimmlk

powder anong ot her products.

A Yes, it does.
Q As you have indicated.
| would like to just refer you to, | don’'t

know whet her you have it with you or not, Exhibit 17,

which was M. Shad s exhibit with respect to day of week

delivery --

A | don’t have it with ne.

Q -- informtion. | am sure yot—wt+H——— you're
famliar with it. Okay. And it denonstrated the docunent

that the, the demands fromthe Agerey—and ADCNE coops by
distributing plants, in Oder 1, on a day of the week

basis and in the nonth of May 2001 and the nonth of

Novenmber 2001, do you recall that?

A Yes, | do.
Q Okay. And do you recall that there is a sw ng
of 10 mllion pounds per day fromthe | ow nonth, the | ow

day in May to the high day in Novenmber, with 10 mllion

pl us --
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Yes.

Q -- pounds per nonth.

Ckay. Is that in essence the, a, you know, one
guantification of the bal ancing demands, that the market
pl ace is and which the ADCNE cooperative serve?

A It certainly is. It shows, you know, | think
both Bob and Dennis referred to the operation of the mlKk
bal ancing grid kind of |ike the operation of the
electricity grid, where you have got demands spi kes and
t hat shows what the demand spike is and we have to carry
the reserve to neet that demand spike.

Q Okay. And there, that, that 10 mlIlion potnds
pound swing is, you are able to accommpdate it by using
every possible resource that you can, that you can
assenmbl e, and by you, | nean, DMS and the other
cooperatives, serving the market in the Northeast,
correct?

A Correct. W use, it is, every single
manuf acturing plant we, in the region, of any size, we
i ncorporate into our bal ancing strategy. And so, we
woul d, you know, if the mlk is not going to a Class I, it
is going sonmewhere and when Class | needs it, we take it
away from manufacturing.

Q Okay. And if you are the responsible party for
mar keti ng that bal anci ng and volunme of m |k, such as the
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cooperative is under contract with its nmenbers to market
the mlk, produced every day year round. |If you are the
responsi ble party for marketing that m |k, that bal ancing
volume, it is going to, you are going to incur cost and
expenses in marketing that volune whether you actually
earfed owned the bricks and nortar where in the plant,
where the mlk ultimately is disposed of or whether you
simply market the mlk, correct?

A That is correct.

Q Okay. And that is what you have tried to
describe with respect to DMS, which ultinmtely markets
sone of the mlk to the DMA, DFA, Dietrich plants and nuch
of its baltanree—and bal anci ng vol unes to plants owned by
ot her persons, correct, other conpani es?

A That is correct.

Q You have indicated that one of the, that you
have called “renting space” that you have described, the
use of facilities owned by others, as renting that space,
correct? |Is the toetating tolling fee of a dollar, in

essence excess of a dollar a hundredwei ght, you know, one

of the costs of renting --

A Yes, it is.
Q -- space of others. For bal anci ng vol unes.
A Yes.
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Q Now, can DMS bal ance the Class | market for the
costs quantified by Dr. Ling in his study, which isol ated
t he bal ancing, Class | bal ancing costs, and used a | ow
cost, nost efficient butter, powder manufacturing system
to bal ance the region?

A No, we can’t.

Q Al right. So, that if the Secretary were to
use the information related in Dr. ¥fAg—s Ling s study,
whi ch isol ates and quantifies on a conservative, nost
efficient nodel, if they would use those costs, to
establish a marketw de service program which resulted in
DMS being rei mbursed at the rate of six cents per
hundr edwei ght, it would cover only a portion, reinburse
you for only a portion of the cost you incurred in
bal anci ng the market, correct?

A That is correct. It would mtigate our costs.

Q And it is the objective of the proponents of
Proposal 7 by providing Dr. Ling's study and the
information that you have provided in terns of actua
costs to denonstrate as best we can that this is an
attempt to be conservative and reasonable in requesting

partial reinbursenent for sone of these bal ancing costs,

correct?
A That is correct.
Q Let nme just tal k about, ask you about the, one
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of the particulars of the proposal |anguage, which Bob
Wel li ngton tal ked about yesterday. And that is the
m ni mum si ze, a volune, there is no mninum size
requi renent to an organi zation to, that is the
organi zational structure, itself, nunber of enpl oyees or
anything else, to get bal ancing services, correct?

A Correct.

Q You don’t have to nore than 300 enpl oyees to

get reinmbursed for bal ancing services under our proposal.

A That is correct.

Q Or 500 or 1,000 or anything el se.

A That is correct.

Q Ckay. But, we do require, the proposal

suggests that the, the handler, cooperative or
proprietary, that the handl er have a certain scope of
magni t ude of operations in order to be subject to

rei mbursement for bal ancing costs, correct?

A That is correct.

Q M ght that be described as, you know, sonething

of a critical mass to have, you know, a bal anci ng,
perform ng a neani ngful bal ancing function in the nmarket?
A Sure.
Q In your experience, is there a qualitative

di fference between bal anci ng, not just quantitative, but

qualitative difference between the bal ancing that you need
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to do if you have got, you know, let’s say, you know, at
least a mllion pounds a day or three percent of the
mar ket versus a couple of hundred thousand pounds a day
and, and, you know, one custonmer or a small nunber of
custoners?
A There is a significant difference. And if you

t hi nk about just the size and scope of DMS, we narket 600,

650 | oads of mlk a day, | bet, 300 plus on average go to
a Class | distributing plant. It is, it is a
significantly different operation. Now, there

is HB HP farners as an exanple, we ship about two and a

hal f | oads a day that maybe, if they ever have anything to
bal ance, | don’t know, but if they did, it would be |load a
weekend, on a bad day in the spring, far different
strategy and chall enge, not to balance one or two | oads as
opposed to hundreds of | oads a day, or during the week.
Certainly this, the effort that goes into, you know, if
you have two or three |oads that you have to bal ance, you
can spend a lot of tinme needling over that and being
creative and creating a, some, probably sone creative
solution to land three or four | oads once or tw ce during
a year. It is far different than when you are doing it
every single week, and you have got to | and hundreds of

| oads. You don’t have enough man hours in the day to be
creative, to do that. You have just got to get it done,
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so, the mlk doesn't perish ef and the truck is there for
t he next day’s pickup.

MR—BESHORE- I n that regard, in size and scope
and | think our proposal takes into account a certain size
and scope that if you are of a certain size, that you
probably are expendi ng huge suns of nmoney trying to
bal ance the market on a regul ar basis.

MR. BESHORE: Thank you. M. Gallagher is
avail abl e for cross exam nation.

JUDGE BAKER: Thank you, M. Beshore.

Yes, M. Rosenbauntf

MR. ROSENBAUM Yes.

EXAM NATI ON BY MR. ROSENBAUM
Q M. Gallagher, you ended your testinony on page

14 with a quotation fromthe Act of 1986. And in that

gquotation with -- what words is --
A You don’t have it right in front of you.
Q It is your testinony.
A Marvin, can you help ne out? Can you hel p ne,

so | can read it?
(Pause.)
MR. GALLAGHER: Generally, 7 USCS Section 601,
Seq.
BY MR. ROSENBAUM
Q | am sorry, the second parenthesis. The |ast
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parent hesi s, what words are you --

A [ 7 USC Section 608-C(5)(J)].
Q | am sorry to interrupt, you don’t see, you
are quoting from Section B. | think you are now m xed up

and quoting from A.

A No. No, this is a --

Q Keep goi ng, please.

A Al'l right. That neets the requirenents of such
Act .

Q Okay. Okay. So, that neets the requirenments of

such Act is what you left out?

A Yes.
Q Ckay.
A | apol ogize for that, that is sonething that

is really inportant, that we should have in there.

Q well --
A And that is the |egal --
Q Okay. Well, 1 nmean, just to be clear, you have

left out the fact that obviously the Secretary has to
determ ne whether it nmeets the requirenents of the Act,
ri ght?
A That is what | left out and that is your
interpretation, but |l et you and Marvin ean di scuss that.
Q By the way, you are the third w tness now, of

proponents who have made the analogy to being |like the
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electricity industry, right?

A Yes, sir.

Q Let me ask you about that. VWhen you talk
about how sonmething, electricity utility has to have
capacity and neet demand, correct?

A Yes.

Q And sonetines that demand is | ess than
capacity, correct?

A Yes.

Q Isn't it true, for exanple, that just |ike some
handl ers don’t want m |k at the sanme vol une every day of
the week, sonme electricity custonmers are willing to put up

with having less electricity certain times of the day. And

therefore, in a way that is different, time —— of use
rates.

A Sure.

Q And isn’'t it also true that, for exanple, sone
custonmers don’'t need or are willing to take the risk of

not getting any electricity at all for certain periods of
day, and their rate is changed on the——Hhatrd—— what's
called a hard interruptible rate.

A Sure.

Q And so, the person who wants to have

electricity all the time, pays a higher rate for his
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electricity than sonmeone who is willing to only take the
electricity sone of the time, correct?

A Yes.

Q I ndeed, there are variations on those things.
There is sonmething called “saw soft interruptible rates”
wher eby soneone who is willing to have electricity
interrupted, potentially, if he rejects that request, he
has to pay a higher rate, are you aware of that?

A | am not aware of that.

Q But, if, in fact, in the electricity industry,
there are wide variety of ways in which particul ar
custoners, who have particul ar demands, —toe—that pay for
that, to a charge that you need to know

A Yes. | amalso aware in New York State when
they set the electricity rates that the cost of unused
capacity is built into the rate that people pay. | am not
sure if it is built into every class, but it is built into
the rate that they pay.

Q Well, sure, | nean, if sonmeone needs the
electricity all the time, they are going to pay a charge
for that, but if they are willing to, to forego that, they
get a break on their electricity rates.

A I don’t know if in that break, there still

could be sone charge for unused capacity --
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Q The whol e concept is to try to match what an
i ndi vi dual person is paying to what, what, what -- to
speak on capacity that individual person is actually
exer ci si ng.

A I, I haven’t sat in on those specific rate
maki ng hearings, that they are —— pretty highly regul at ed
by the state so, that electricity, the utilities costs
coul d be recouped in sone manner.

Q Okay. And, well, let me just ask you, because
you, yourself, participate in this as a buyer of
electricity, are you aware that custoners for electricity
had the choice that either take an interruptible rate, or
not —— it not inposed upon them by the state, this is
just an option that they can exercise or not, depending
upon what they see as business needs.

A I am aware that could exist, yes.

Q And that is a choice you, yourself, have, |
have assune that you hawve—got buy electricity, right?

A | don’t know if | have that particular choice.

Q Now, the Class | handlers pay a Class | pren um
in the Northeast Order, correct?

A Yes, they do.

Q And those handl ers are paying, and involved in

that Class | differential is $3.25, correct?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



A W

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

764
A Yes.
Q And it, it varies based upon particul ar
| ocation, but it never falls below $2.00, within the

geographic +Hmted—to [imts of the order, itself, is that

ri ght?
A That is correct.
Q And of course, so in that sense Class |

handl ers are putting nore noney into the pool than are
bei ng put in by any other handlers, correct?
A The, in alnpost every situation that tavetves

involved the Class | prices, has been higher than any

ot her cl ass persoenr price.

Q And -- the systemis that the Cl ass |
differential is added to the higher of the Class |11
price, or the Class IV price, correct?

A Yes.

Q And so, necessarily, a Class | handl er would be

payi ng this much noney, the Class | differential, nore

than the Class Ill price or the Class |V price, correct?
A Sure.
Q And, and, therefore, paying, and therefore,

Class | handlers pay in the pool at |east the Class |
differential higher than the Class |11 handler and the

Class |1V handler, correct, the higher of?
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A Yes, yep.
Q And let’'s say a situation --
A Let nme back up. | think the actual operation

of the pool, they don't pay Class | differential. They
pay a difference between the Class | price and the *“blend”
price of the plants. That is the actual pool paynent.

Q I, I, |—-wH—¢gve—yot agree with that, but the
effect—+n effective price is, that is being paid, is --

A -- Effectively what is pooled is the
differential, right.

Q And - -

A Keep in mnd, that it is based on the, the fatt

fat val ue, too.

Q Okay.
A As wel | .
Q Now, the, the great benefit, of course, of the

Federal Order systemfromthe perspective of the producer
supplying the Class IIl or |V ptants plant, is that he or
she gets to draw out of the pool not the Class Il price,
Class IV price, but the blend price, correct?

A Now it is called the producer price dfference
differential ef what they — draw out.

Q Ckay. And that is really sort of, what that's
one of the things the Federal Order System achieves for
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dairy farnmers, correct?

A Yes.
Q And so, when your producers are supplying their
mlk inreality to make a Class Il product or a Class IV

product, the noney that comes to them through the Order
system at | east, that includes noney that really was paid
not, by their handler, but by the Class | handlers in the
pool, correct?

A When, when a load of mlk gets delivered to a
Class | distributing plant, and used in Class I, and it
gets pool ed, that higher value gets distributed equally to
every shatt+nag producer on the order.

Q Okay. And in your order, it is about 45 percent
Class I.

A Yes.

Q And so, roughly half of the noney is going to

the farmers who, in fact, are not providing noney to,
providing mlk to the Class |I market, correct?
A I wouldn’t say that, no, because when you

mHt+pHy quantify the nunber of farms ship mlk to Class |

during the year, | can’'t do that, | don’'t know what that
is.

Q l--

A It is like they wouldn’t have --
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Q Sur e.
A - - wottd—Hhave—at nore than half the farns.
Q Okay. And, well, in ternms of and you are right

to make that correction, in terms of not farners, but in
terms of mlk delivered, nore than half of the mlk
delivered is receiving noney that was actually paid by
Class | handl ers.

A Again, | would just, | would say 100 percent of
the mlk is receiving noney paid by Class |I handl ers,
because the Class | revenues are -—— pool ed across the
entire order.

Q Now, of course, the order systeminposes an
obligation on the producers -- Well, strike that.

Cbvi ously the handl ers who are handling Cl ass
1l and IV products, want to be part of the Order because
one of the benefits is that they don't have to pay their
farnmers the entire, what | will call blend price, rather
part of that is kicked in by the Class | handl ers,
correct?

A It has been, again, the, the, all the mlk
pool ed by, that is goeirng eligible to be pooled by
handl ers, no matter what kind of plant they have, or any
ot her business they have are pooled -- in the order, they

all equally share in the proceeds to Class | narket.
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Q Well, that --

A As well as, as well as they all will share in
the —— proceeds fromthe Class | market.

Q But, but, a Class IIl or 1V handler in paying

his supplier, some of that nmoney cones out of his pocket
and sonme of that nmobney cones out of the pocket of the

Class | handler, correct?

A Say that question one nore tinme?
Q Yes. When a handl er who operates a Class |11
or IV plant, is, is, with respect to how nuch noney goes

to the farmers for the mlk that goes into this plant,
sone of that noney is comng fromthat Class IIl or IV
handl er, and sonme of that nmoney is comng from Cl ass |
handl ers in the market.

A There is, one a blend price of the Order, all
farmers in the pool receive the same blend price relative
to the adjustnents that are nade for -- delivery. They
all share equal in Class | proceeds where they are, mlk
goes to Class I, I, 111, or IV.

Q And the blend price is higher than the Cl ass
11 or IV price, right?

A Historically it is alnpost always that way.
There have been a few times that hasn't.

Q And, and, and, and, that difference between the
bl end price and the Class |11l price or the Class |V price,
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is being made up of the contributions to pool by the Class
| handl ers, correct?
A Sure.
Q And the Class IIl -- it is nice to be a Class
1l or 1V handler in the sense that sone of the noney that
is going to your farmers to generate the mlk to run your

plant, is actually com ng eff¥—— not from you, but from

Class | handlers, correct?

A Any mlk delivered to Class IlIl or Class |V
just, comes from us. We woul d transfer the appropriate
PPD to the —— producer nmenbership, that we pay.

Q Okay. And, and | take it you are - -

A raetudeing | ncl udi ng the appropriate peopl e,

including the transfer +F of appropriate PPD to the
menbers that ship to your nmenber eraft Kraft in the
system

A Q Well, I amsure to all of our nenbers. But,
the, nmy point sinply here is that part of the price of,
strike that.

A Part of the noney is going out to your
farnmers, is comng fromthe Class | handlers. Part of the
nmoney that goes to any producer that is pooled in the
Nor t heast Order comes from Class | handl ers.

Q Ri ght. Now, and sonme of the producers o+ are

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



o g A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

770
actually the ones supplying the Class |I plants in sone
part, correct?

A | would say sonme of them yes, | would say sonme
are, and sone aren’t.
Q Now, the, the, if the Order, this is sort of a,

sonething of a quid pro quo in the systemas to say that

the quid so to speak, is that you get to draw noney from
the Class | handlers, if you are a Class IIl or IV
handler. And the quo is that you have to ship a certain
amount of mlk to the Class | handler during the year to
qualify to be pooled, right?

A Correct. There are pooling qualifications.

Q Okay. And, and that is, okay, and that is the

uos, so to speak, with the quid pro quo, right? You get

t he noney, but you have to provide a supply, right?

A It is not a part of the quo, not in our
busi ness. | guess | don’t |like the word you have to. We
have very strong and very inportant Class | custoners who

rely upon our service of getting mlk venue when they want
it. They are very inportant custoners to us and we are
very fortunate to be able to serve them

Q Well, | am speaking here only in terns of what
is required by the Federal Order system You are required
to ship a certain anmount of mlk to --

A There is a m nimum requirenent of, in order to
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pool mlk, of shipping a certain anpunt to a eistrtbutor—=s
di stributing plant.
Q Ckay. Now, and, in fact, that amount is very
much tied to the question of, well, strike that.
| mean, the whole part of this concept of
bal ancing the —— m |k you have advanced is that you have
to be in a position to supply nore mlk in the fall,

ri ght, because that is when the mlk is needed for Class

|, right?
A That is correct.
Q And, in fact, that is when you are required

already to ship mlk in order to qualify to take the —
nmoney fromthe Class | handlers, right, that is to say
during the nonths of Septenber, October, Novenber, that
you have to ship at |east 20 percent of the mlk received
at the plant or divert it fromthe plant, to a Class I
handl er to qualify for pooling, right?

A —— For dairy marketing services, we have to at

a m ni num —+feetd—to—+eguire—to——— neet the requirenments

that you state but for our business that had¢ has no

i npact on that business because we are so nuch --

Q Okay.
A And on a regular, on a year round basis.
Q But, that is your obligation, your obligation,
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your m ni mum obligation if you want to pool, correct?
A That is the m nimum obligation that is witten

in the marketing order. -- Another proposal of ours is to

strengthen that obligation during the first part of the

year.

Q Al right. GCkay. And --

(Pause.)
BY MR. ROSENBAUM

Q What is the current over order prem um on Cl ass
I mlk?

A It is —— proprietary information

Q What is the published nunmber?

A We don’t publish a nunber.

Q What is the nunber published by the USDA?

A I don’t know.

Q There is Ao an order prem um correct?

A There are over order prem uns --

Q Are they highest on Class | m |l k?

A Pardon nme?

Q Are they highest on Class | m |l k?

A As conpared, is that what you are sayi ng?

Q Yes, as conpared to other classes?

A Not necessarily.

Q Are they generally highest on Class | mlk?
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A There is a market out there and we, we didn't
create the market dynam cs, but we have to conpete in the
mar ket pl ace where they exist, and depending on supply and
demand, the relationship in the market, market ——
prem unms can be about the sanme no matter where you ship
your m |k, because you have to pay so nuch in order to be
able get the mlk, because we have to pay it out to the

farmers to keep themin our system So, at any given

time, Class |1l handling charge can be the same as a Cl ass
| or Class Il or Class |IV.
Q Well, fromthe historical basis, let’s say

since Order Reform January 1, 2000, had Class | prem uns
been hi gher than the other class prem uns?

A Well, at tinmes they, at tines they have been
equal or | ower.

Q Have they generally been the highest over that
time frame?

A | am not sure.

Q Now, the Class | handl ers pay those over order
prem uns because they want to, or because the supply, the

conditions are such that supplies of mlk can demand it?

A It is a supply and demand i nteraction
general ly.
Q Ckay. All other the things being equal,

assunme, they wouldn’t want to pay afty an over order

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

774
premum at all?

A There is, all things being equal, sure,
probably that beirng woul d be the case.

Q And - -

A | don’t want to say that. W have got a very
good relationship with all our handlers and it would have
to be a pretty serious over supply situation for a
handl er’s charges to go down to zero. Even if that was

the case, prices would be so low that there shouldn’'t even

be handl er’s charges -- just to encourage, | don’t know,
there still may be the handler's charges in -- the market.
| can’t, | can't, | can't testify to what that interaction

woul d have in sone cases.

Q Had Have over-order premuns risen and fallen
over the last two or three years?

A Yes, sir.

Q Did Class | premunms go up substantially in

August of 20017

A Yes, | think, I don’t know substantially, I
know, they went up, | don’t know in terns of substantially
-- Fromthe dairy farmers’ perspective -- they probably

woul dn’t think it was substantial.
Q Well, okay. And, and that was because the

supplies of mlk, supply condition were such that supplies

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



o g A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

775

of mlk were able to demand and obtain that higher price.

A It was a situation where in order to encourage
the mlk to flowthe way it needed to flow, and to be able
to retain the mlk supply, so that we have the mlk to
ship to our custonmers, we had to pay our nenbers high
hi gher prem uns. W don’t have any product that we sell
and we can mark up to a consuner to get that noney and so
our only ability to pay our menbers nore, higher prem uns
is to ask those who buy mlk fromus to pay us nore. So,
the situation would occur that if, if they hadn’t done
that, we wouldn’t have been able to maintain the mlKk

supply that —— they need for their plans.

Q You had some figures as to utilization at the
Dietrich plants, and | wonder if you could | ook at figure

one, which is the Reading pl ant.

A Okay.
Q Al t hough maybe you can answer this question
wi t hout | ooking at the docunent at all. You have nonthly

figures that show the pounds of m |k handl ed versus, what
| assune is a plant capacity of about 52 mllion pounds a

nonth, is that right?

A Yes.

Q And ny question is on an annual basis, am|
right that this is over 60 percent plant utilization?

A Is that -- On table two?
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Q I am | ooking at figure one.
No, no, | am going --
Q You can answer that whatever data you want to
use.
A | amgoing to describe it the way you can

cal cul ate that.

Q Okay.
A All right. If you took Table 2, the Reading
pl ant where it says total and there is a billion pounds of

m |k there, divided by the nunmber of nonths and conpared

it tothat, 51.7, if that is 60 percent then, then that is

60 percent. If you follow the calculation --
Q I am not sure | do.
A Again, | don’'t understand your question then.
Q Well, it may just be I can’t foll ow your

cal cul ati on and you need to help nme out.

A Ckay. Take total plant receipts, the total
pound.

Q That is how nmuch you actually took in.

A Right. Divide by the nunmber of nonths and say
that it is, | don't know, to make is sinple, say it is 26
mllion pounds a nonth is that calculation. And if | am

sayi ng that the Reading plant capacity is about 52, then
the answer to your question | would say would be 50

percent.
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Q | see.

A Okay

Q Al right.

A And | didn't calculate that, but it is —
avai |l abl e.

Q Okay. That is how you would do it. All right,
t hanks.

Now, the M ddl ebury plant --

A Is that the question you were asking?
Q Yes, that is, you have explained to ne how, |
was asking for the actual number -- That is fine.
But, the M ddlebury plant, | take it is a

pretty small plant.

A Yes, it is about a mllion pounds per day
capacity.
Q So, it is, it is actually alnost exactly half

as big as the Reading plant, correct?

A Correct.

Q Which in and of itself is not that big of a
pl ant .

A By today’s standards, no.

Q By today’ s standards. Ckay.

Does Dietrich participate in the, in the NAS
NASS survey?

A I don't know t hat.
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Q Okay. The survey | amreferring to is the | ocal
peopl e submt what they obtain for --

A Yes, | really don’'t know. They may, | just
don’t know.

Q Okay. Now, we heard a figure yesterday that
there—+s5 the seven ADCNE pl ants handl e 65 percent of the
mlk in the Order. | don’t think that was your testinony,

but is that right as far you know?

A I, yeah.

Q And, and the tndependence i ndependents are
about 25 percent of supply —— , right?

A Yes.

Q Now, do you know and so together those two are

90 percent, right?

A Yes.

Q And, and Allied and others nmake up the
remai nder of 10 percent, is that right?

A Dependi ng on where you are goi ng —t+#a—the

coopetat+ves on the cooperative list. There are certain
cooperatives that are listed there that are nenber
cooperative of Dairylea. And they -—— pay dues to

Dai ryl ea menbers, and their m |k pounds are market and
pretty nmuch the sane pounds, except that they have their

own existing —— data structure. Their production is
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i ncluded in Gatry—tees Dairylea s nunmbers, and they would
be included in the 65 percent. So, for instance, soneone
meght | i ke Cani sius, -—— cooperative —— United Madi son,
and Mount Joy Farmers Cooperative, their mlk is included
in that 65 percent. So, it is not -- So, your question, |
think, is getting to does the remainder of the |ist have
the other margin, no, not all of the remainder of the |ist
because sone is included in our —— nunber.

Q How much of the remaining 10 percent does
Al l'ied have?

A | am guessing at this, I don't know. | would
say Allied is between a billion and a half to a billion
ei ght pounds a year, but that is a guess. | don’t know
for sure

Q And under that assunption, what range do they,
what percent do they handle of the 10 percent that is |eft
over after accounting for the seven ADCNE nenmbers =—- in
the 25 percent of the pool.

A I -- 1 don’t know, see it was calcul ated --
am guessing -- what is that over the amount of mlk in the
pool, some percentage, so | amnot quite sure what it is.
It m ght be around five percent, nmaybe, a good guess.

Q Are you saying they, they are half of the

remai ning 10 percent --
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Now, this --
A The cal cul ations --
Q You have identified and can you, you have

identified that 25 percent of the mlk is independent, is
sone of that actually marketed through cooperatives?

A Yes, sir.

Q And how much of that 25 percent of independent

mlk is marketed through the cooperatives?

A Well, | think DM5S is the only one that does
that, and that is proprietary, | amsorry.
Q Now, getting down to how the, another sense of

how t he marketing works, the seven ADCNE nmenbers,

O AT-KA is actually a joint venture owned by --

A Dai ryl ea, Ni agara, and Upstate.

Q Okay. So -- But, is it equal shares?

A No.

Q Wrat——— Who owns t he nost?

A It is based on the proportion of the m |k that
is at put into a plant over a period of time. | believe
Gatry—tee Dairylea is the smallest, | amnot positive.

Upstate woul d be the | argest.
Q Okay. And do Dairylea and DFA jointly market
all of their mlk in the Northeast?

A The, the nmenber mlk, the Dairyl ea and DFA
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menmber mlk, yes.

Q And are there joint marketing arrangenents
bet ween any ot her nmenbers of ADCNE?

A Not ef—a——— where we're jointly marketing
mlk. W have, | think Dennis nmentioned yesterday,
Nort heast mi |k marketing agency which is a pricing
mechani sm but not a market marketing nmechani sm

Q And who does that involve?

A Gatry—tee—6GFA Dairylea, DFA and | think -- DMS,

—— Maryland and Virginia M|k Producers, Land ‘O Lakes,
and Advant age Ferry Dairy G oup.

Q And washt—that—always what does that
organi zation do -- for those entities?

A We, we jointly inplenent premuns in the
sout heast Pennsyl vani a, southern New Jersey and northern,
and Maryl and/ Del aware area. And fromtinme to time we wl
t ake common positions over Pennsylvania MIk Marketing
Board -- in matters relating to the Class | Order prem um
—— it adm nisters.

Q How much of the m |k does it control in the
area that it covers?

A | don’t know.

Q Do you know whether it is a —— novelty

position?
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A Vhat ?

Q Is it a —— novelty position of m |k supply?

A No, it is not.

Q Is it 50 percent or nore of the mlk supply?

A I, I just don't know. | don't -- It is not, it

is not that sinple. W don’t have a geographic definition
for our, our match, so it is very difficult to cone up
with a percentage.
Q In, in Table 1, | guess this corresponds to
testinmony, let’s see on what page.
(Pause.)
MR. GALLAGHER: Let ne help you out. On t hat
first colum --
BY MR. ROSENBAUM
Q Yes. If you conpare there the cost of,
i nvolving to Locke, New York to the Tuscan Pl ant versus
the O-AT-KA plant, is that right?
A Yes, it is.
Q Is the, are there other supply plants closer

than O AT-KA, to that |ocation?
A Yes, there are, theyhavebeer in a given tine,
they—can—be—use—both they may be full. And this is a

normal bal anci ng pattern for the flush.
Q I's Mddlebury Center closer than O AT-KA for
the allocation?
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A | believe the cost to get to it -- to go on the
road -- would be greater to get to O AT-KA, which is going
on the thruway and go. It is a lot easier. | wll say
that regarding our interactions with O AT-KA, as you can
see, sonmething like that is not a very good econom c
return to us and I will tell you that OAT-KA is the first
pl ace we stopped stop shipping mlk to when it is needed
somewher e el se.

Q This is not a transaction in which you woul d,
this would not be your first choice --

A No.

Q -- about of what to do with the mlk if Tuscan
doesn’t want it, right?

A Right. And | would say er that hauling costs,
there—+s—a—Farmthat's a load a day farmthat is doing
that, and if we have want that doewr—as bal anci ng cost on

farnms that are not —— |load a day that, that net cost

savi ngs would be different.

Q Turn back fees. How often do you charge
t hose?

A Not very often. | think there is only one
custoner that wt+++zes we utilize themfor, | am not
positive. In fact, it was because we didn't sell thema
ot of mlk, and they were really tweaked -- pretty hard,
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so they had to do sonething to discourage it.

Q And the way you discourage it by charging nore
noney.

A Yes. Many tines, especially in the extrene
flush, it doesn’t cone anywhere near to cover what it
costs us to find another hone for that mlKk.

MR. ROSENBAUM That is all | have at this tine.
JUDGE BAKER: Very well. Thank you.
Yes, M. English.

We are 10 m nutes away from our norning recess.

EXAM NATI ON BY MR. ENGLI SH

Q Good norning, M. Gallagher.
A Good nor ni ng.
Q Let me start off on a couple of things that M.

Rosenbaum has touched on.
And you nmentioned the fact that periodically,

the group takes a group position before the Pennsylvani a
M|k Marketing Board. And it is correct, the Pennsylvania
M | k Marketing Board charges Pennsyl vania processors, on
Pennsyl vani a produced, Pennsylvani a processed and
Pennsyl vania sold m |k at an over berder order premumin
Pennsyl vania of a $1.65 at this tinme, correct?

A Correct.

Q And in addition to that $1.65 premum it is
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correct that Pennsylvania processors al so pay cooperatives
a over price, over price premum a premumthat —ant—it
is even above the Pennsylvania $1.65, correct?

A We pay a handling charge on top of that.

Q And that handling charge on top of that, is
charged those Class | processors in Pennsylvania as part
of the cost that you need to get back out of the systemto
cover your costs to supply mlk to Class I m |k market,
right?

A The, we——— take any one of the custoners we
represent fromthe United States Dairy Foods that has a
producer m |k supply. They have a cost involved in
procuring that mlk supply and we you have to have hewto
t+ata—F+uide highly trained field personnel, to go out and
i nspect farms. You have to have a dispatch system You
have to have an accounting system a payroll system That
all costs them noney. The handling charge is a charge
that identifies our cost to that——— do that for them
That is why there is handling charges.

Q But, in your case, you have said in the past
that the handling charge includes the cost of bal anci ng.

A | may have, | don’t know. | don’t recall

Q Do you renenber testifying before the
Pennsyl vania M| k Market Marketing Board on October 3,
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2001 with respect to the $1.65 premi um and the questions
you were asked --

A Can you read what | responded to? The question

Q It was a question by the attorney for the
Pennsyl vania M| k Market Marketing Board, M. Everly. |If
t he Board raises the ——— over order prem uns, how is that
going to help the dairy farmers long termprofitability if
they are already receiving prices higher than that, which
is the mandate the order premiumis? And the question,
answer, the prices that exceed the overboard prem um are
part of the costs we need to get back out of the systemto
cover all costs stuppty—wth supplying mlk to the Class
| sector. So -—- any 10 cent increase is going to end up
going directly back to the farnmers that we pay —the
mmarket the Pennsylvania m |k marketing price to.

Question: | guess | didn't understand that. Fhe—answer

Answer: Let nme -- Question: Yes, please. Answer:

Class | handl ers do not take the —— sanme anount of m |k
every single day. They will take typically, there will be
sone m d-week day where they will peak, they will have the

hi ghest amount of m |k they need and every other day wll

be Il ess. When you get to a weekend——— , and you take

significantly | ess generally get—+ess on the weekends,
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however, we arrange the supply, because we have to neke
sure we are conmtted to make sure our Class | custoners
get all the mlk they need, when they need it. W have to
make sure we have seven days a week, enough m |k avail abl e
for themto get their peak, order all the tinme, because we
can go and conmt that mlk long termto say a cheese
manuf acturing plant. You have to have it available ii® to
the Class | market. And so, we only get a prem umon the
mlk we deliver to the Class | plant. W don’t get that
premumon the mlk we don't deliver and we have to keep

back on the reserve because we can’t -- nake any long term

corr-tted commtnent to any plant, not only because ef—the

——changes they have got changes in weekly needs, they

have changes in seasons seasonal needs. During sunmer

nont hs when schools are out, etasstoom——stghtf+eant——

Class | plants take significantly less mlk as they do in
the fall —Fhe—sehoot—+s , with schools back in session.
So, —— why this mlk, which is a reserve they need what
we call bal ance, we can’'t cut a price to a plant, -- a
guaranteed value of mlk for a year on that and -- So,
we have to take whatever the market will allow. =-— That is
all an answer is to a question about what -— an over order
price premumis, do you renenber that testinony, sir?

A Sur e.
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Q Thank you.
In calculating on Table 3, the Dietrich's
| oss, in that columm, either colum for January to July
2002, and 2001. Did you include any --

A VWhere --

Q I am on Table 3 of Exhibit 19, which is your
bal anci ng costs.

A Ckay.

Q Did you include in either colum from January
to July 2002 or for 2001, any nonies collected from
Pennsyl vania, the $1.65 you collect on Class | that is the
Pennsyl vani a —— over-order premumto reduce that |o0ss?

A No, because we had to pay it all out to
producers to keep their mlk supply.

Q And did you include any portion of the, of the,
as you testified, portion of the -- $1.65 that is for the
cost of supplying the Class | sector. Did you apply any
of those portions in calculating the Dietrich’ s loss in
the first or second colums for January to July 2002 or
2001?

A No.

Q Do you purchase m |k from ot her sources that
are run in the Dietrich’s plants at any tinme?

A We take mlk into Dietrich’s from wherever we
can get.
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Q And sonetines those sources are not your own
sources, they are not your own mlk, correct?
A Correct.
Q And at tinmes when you purchase those ot her
person’s mlk, do you ear+y pay a price other than the

class price for that mlk, sonething |less than the cl ass

price?
A W may, | don’t know. But, | also know we may
pay anr—+nter+m a handling charge for it as well. But,

don’t know how often we do or don’t.

Q But, you --

A Any, you are referring to another class price
situation and we buy another class price, any profit or
loss in the total for the year, for all the purchases is
reflected in there. So, if there is a |oad or two that we
get it under class pricing, that sonehow marginally
reduced to | oss, possibly.

Q But, you are—+net——— aren't getting any prenium
that you collected in the marketplace in those
cal cul ati ons, correct?

A W -- If, if Dietrich’ s, no, | nean --

Q Premium class m |k, any premium whether it is

Pennsyl vani a or throughout the Northeast eor++doer order

t hat you have collected for Class | or for that matter
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Class Il mlk, you have not used that noney in any way as
a calculation in those colums on this table, correct?

A No, because it is not a revenue for Dietrich's,
it is a revenue for DMS and we expend that noney in the
country to keep producer’s shipping to our organization or
or gani zations.

JUDGE BAKER: That brings us to 10 o’ cl ock, our
nor ni ng recess.

(Wher eupon, a short recess was taken.)

JUDGE BAKER: Back on the record.

BY MR. ENGLI SH:

Q M. Gallagher, do you have Exhibit 5 with you?
A Yes, | do.

Q Woul d you turn to page 79-A?

A Okay.

Q And again, | believe you were in the room when

| asked M. Wellington and M. Shad questions.

A I may have been

Q I was asking for the data that is prescriptive
on page 79. For instance, starting in January of 2001,
can you tell ne whether DMS, Dairylea, or DFA transferred
mlk to Order 6, the Florida order, -- and | caveated that
-- when | asked the questions of M. Wellington and M.
Shad by saying | recognize and asked them for confidenti al
information and —— if you choose not to answer, fine,
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but, I want to ask and see where you wll go.
A I, obviously, I amnot going to give you

specifics, but | don't believe, nufbe+r order six is

refer++ng, what order?

A Florida, | believe, | don't believe we
transferred any —— mlk there, no. If we did, | don't
know.

Q And that would true for other nonths for Order

6 in 2001 or 20027

A Yes.

Q How about Order 7 for January of 2002, do you

know whet her --

A The Nettheast——— Sout heast Order?

Q Yes.

A | amnot -- | am not aware of transferring mlKk
to Order 7, but again, we may have, but, | am not aware of
it.

Q And the with—the we in there, it would be DMS -

A DMS, DMS, it woul d be.

Q So, you woul dn’t know whet her DFA - -

A Well, in that we were,—bBFA+5s——— operate DFA's

Nor t heast area council.

Q So, for this purpose, for Northeast Council,
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t he answer would be included, the Northeast council -- for
DFA?

A Yes.

Q How about transfers -- plant, other plants for

June of 2001, there is restrictive data, data showing from

Order 5. Do you know whether there were transfers from

Order 5 --
A That ?
Q That came to DMS facilities.
A Dietrich’s.
Q Dietrich’s.
A There may have been. | don’'t know.
Q Turning to page 80. Di versions to other order

pl ants. For January of 2001, can you tell nme whet her DMS
had diversions to other +Htt+e order plants, |like Order 5
woul d?

A At sonme point in there we did. | am not sure

when and how frequently.

Q You woul dn’t have the vol unes?
A No.
Q Thank you.

(Pause.)

THE WTNESS: It is, | can say it is mnimal,

mniml -- five.
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BY MR. ENGLI SH:

Q Can you tell ne what mniml is?

A Mnimal is, let’'s see, a very small percentage
of what was -—— nmmarket ed.

Q Do you know whet her Maryland/Virginia is noving
mlk on Order 56 5 diverts m |k back to its —— Laurel

facility in Maryl and?

A | don’t know. | amnot versed to the operation
of that cooperative. | can’t answer that question.
Q There were a nunber of tinmes in your testinony

you were discussing costs that were incurred for ——

bal anci ng and by way of exanple, on page four, you discuss
the term “opportunistic” pricing. And then you expl ain
it. You agree that opportunistic pricing occurs

regardl ess of whether the seller under these circunstances

is a cooperative or high—earry proprietary operation?

A Yes.
Q And simlarly, footnote on page six, Footnote
5, which describes simlar kind of transaction. There is

no di fferences as to how a cooperative is treated as
opposed to a proprietary operator, where they be trying to
unl oad m |k, correct?

A Not necessarily. Not necessarily. There could

be a difference.
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Q And that difference would be that the
proprietary has planned for this or --

A No, the difference is that sonetines the, there
is a different interaction between sone of the ——
cooperatives, sonetimes they aren’'t as aggressive in, in,
in pricing in these opportunities, because there are other
interactions that are going on between the two
organi zations, that is just, result in not having as an
aggressive pricing —— schene.

Q So, other decisions get factored in, that
i npact the return?

A Sure.

Q So, these decisions would be other economc
deci si ons?

A Sure.

Q Sonme of those decisions would be rel ational
deci si ons?

A Yes.

Q Does DMS charge its custonmers differently, two
different style custonmers, a customer who is a full
service custoner receiving all of its ml|k needs year
round, versus a customer that receives, that in your term
uses i ndependent producers for its primary source and then
bal ances using DMS? |Is there a charge difference by DMS
for those two custoners in terns of prem umor a handling
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char ge?
A | am not sure.
Q To the extent that you discussed M. Mller’s

testi nony t+a—+ength on "renting”, you would agree that the
step that he also for that conpany or others nmade that
facility available to proprietary the same costs are
incurred there as well?

A No. What do you nean by the sanme costs?

Q If there is a havlHng tolling arrangenent for
di sposal fer—ptus of surplus mlk, that the hattng
tolling arrangenents would have the sane inpact on
proprietaries that they would on a cooperative?

A Yes, relative to whether, | don’t know what the

charge would be. | can't testify whether the charge would

be the sane.

Q You have no reason to believe the charge is
different.
A I think, I think M. Mller testified that

there, he has got sone contractual arrangenents with sone
peopl e that would have different pricing characteristics
t han people that are just on the spot market.

Q And that is —— ,generally speaking all spot
people would be treated simlarly, but as—— not as

contract peopl e.
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A I, I have no idea how, how he prices the
others. It could be a different price, | don’t know It
could be the sanme price.

Q On the top of page eight, you refer to, “Since
Federal Order Reform the dairy cooperative nenmbers of DMS
have taken on additional contractual obligations for
supplying certain Class | custoners with 100 percent of
their mlk needs.” Did sone of that, sonme of the other
contractual obligations occur as a result of nerger or
menber shi p of cooperatives wi thin DMS?

A They occurred due to their relationships that
Dairy Farmers of Anmerica has devel oped with sonme of their
custoners nationally and --

Q And so those were relationships that were
voluntarily undertaken as a result of contractual

obligations that DFA had undertaken on a national basis,

correct?
A Correct.
MR. ENGLI SH: | have no further questions.
Thank you.

JUDGE BAKER: Thank you, M. English. Are there
ot her questions? M. Vetne?

MR. VETNE: Yes.
EXAM NATI ON BY MR. VETNE:
Q Could you identify the Class | custoners to
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whi ch you and Chip English made reference in the | ast
series of questions?

A | don't think its a secret. Dean Foods, and
Nati onal Dairy Hol di ngs.

Q Are those plants listed under the, either Dean
Foods or National Dairy Holdings in all cases in Exhibit
57?

A Probably -- It will be, there is Tuscan --

Lehigh Dairies, Terrell Farms, West tnAns Linnsville

Dairies -- There is, maybe Grants, mybe.
Q Grants is not -- To Farns of Maine.
A Okay. Yes, and | don’t know if there is a

Cunber| and down there. There may be or there may not be.
But --

Cunmber | and Dairy, Inc. of New Jersey?

No, not that one. This is —— baby Cunberl and.
At what | ocation?

At New Jersey, which --

o » O » O

Cunber | and.

There is a Cunberland, Cunberland Plant in

Fl ores, New Jersey, that is part of Dean Foods and the
ot her one is Bridgeton or sonmething like that, it is —
baby Conpany.

Q You referred to, in response to questions from
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Marvin to Upstate plants. And you al so made reference to

Upstate operations in Buffalo.

A Yes.
Q Are there nore than one Upstate plants in
Buf fal 0?
A I amnot sure. |If that Class Il +5 business, |

don’t know if that is a separate business. Sonebody
mentioned the name and | didn't take the tinme to | ook --

but, ++ there was a facility that they thought m ght have

been their Class Il operation.
Q In Exhibit 5.
A Direct me to what page.
Q There is a list of partially regul ated

di stributing plants and an Upstate plant in Buffalo is

identified.
A Okay.
Q Do you know whether that is a separate Upstate

facility dedicated to Class | essentially?

A I think that, they do have a Class | facility
i n Buffalo.
Q And which is, that Class | facility is separate

fromtheir manufacturing?
A It may be. That is the part | am not positive

about. There is sonething here, it was pointed out, there
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may be another Upstate facility and that when | was ——
interviewing Upstate, | forgot to ask about that.

Q Okay. You do not know, do you think you could
find out if the, parts—of—the partially regulated Upstate
distributing plant in Buffalo is also the Upstate Class |1
manuf acturing facility that you described or was it that

t hey were separate?

A I's that one of your custonmers?

Q Par don?

A | thinak bet your client would know. No. That
is not a right answer? | can try and find out, sure. |
will be back at, | have another part to testify on our
pooling provisions, and that will probably tonorrow and I

will find out by then.
Q Thank you.

Wthin the past 10 or 15 years, has there been
any change in the number of manufacturing plants to which
surplus mlk, that is not Class | m |k, nmaybe nmarketed in
t he Northeast?

A Yes.
Q Has there been cl osing of a number of
manuf acturing plants?
A Wthin the 15 years, there has been cl osings,

yes.
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Q Has there also, say within the |last five years,
to your know edge, there has been a change in the manner
in which those plants are supplied?

A Yes.

Q Since Federal Order Reformis it not the case
that a nunber of manufacturing plants now receive m |k by
contract with cooperative associations that prior to
Federal Order Reformreceived i ndependent producer m |k
not through cooperative associ ati ons?

A Si nce Federal Order Refornf Fhat—shoute- I m

not sure of the nunber, | know of at | east one. | don’'t

know t he nunber, there is at |east one that | know.

Q When you nentioned the cooperatives that are
part of Dairylea, Imnot sure if you nmentioned Lyleville
C-op, —eonnection— is that part of Dairylea or is that

mar ket ed t hrough sonme ot her cooperative organization?

A We market their m |k but they are not a nmenber.
Q You —— qualify their mlk?

A Yes.

Q So they are not in their own capacity an +€

9(C) handler?

A They are not an +€ 9(C) handl er, no, they are
current.
Q Has DMS, to your know edge, were participants
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to take

advantage of a class price that exceeded the expected | ot

in the Northeast market?

A

the need to be able to conpete with others,
time marketing opportunities that,
advant age of the sane as others in the market

advant age of.

occurred,

Q
A

Due to the conpetitive nature in the market and

And so fromtime to tinme that

fromtinme to

you know, take

have t aken

may have

but not in any kind of significant vol une.

And that would be on Class IV mlk?

It could be, yeah, it could be included in

Class |V mlKk.

Q Woul d that al so have included Class II
A It may have.
Q And would | be correct in assum ng that
probably didn't include Class IIl m|l
A
pricing relationship. | can't recal

k?

m | k?

it

| amtrying to think of the—sttuwat+ren—+n—— a

a pricing

relationship in which that woul d have occurred.

Q

the i mportance of finding a plant

mlk, for

On page four of your statenent,

you descri be

mar ket for your

menber

the mlk, for organizations that you market.

Were you here for the testinony of Bob Wellington?

A

Parts of it.

EXECUTI VE COURT REPORTERS,
(301) 565-0064

I NC.



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

802

Q You read it?
A Yeah.
Q Did you intend to mean the same thing as Bob

did or as Bob appeared to nean in his statenent when he

referred to finding a home for m|lk?

A No. =-—— 1 don't know the specific part of his
testinmony —— you're referring to.
Q Well, let nme rephrase.

When you described the need to find a plant to
mar ket m 1k, do you accept the eharactertstie
characterization of that as a—— an inportant factor in
finding a home for all your m |l Kk?

A Yes.

Q Am | correct that finding home, you, you
include in that, that nean for a pooled honme?

A Correct. Qur bal ancing costs would be

significantly higher if we weren't able to pool mlK.

Q That was, that was --
A Because we woul dn’t get the PPD.
Q | was getting to get to that. | don’t -- the

guestion has sonetines been asked, you know, why don’t you
just depool your mlk and save all this trouble with the

Federal Order System |Is that an aett+oerr option for you?

A No, it is not.
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Q And why not?

A The, the, one of the —— nmarketplace has a
price and it is based on the pooling price and prem um of
producers and if you don’t pool the mlk, you don't get
the blend price. And you are |likely not able then to —-
pi ck, you need to do better than any price in the country,
you won't be able to ;- keep your
mlk —— supply.

Q | was getting to that, too. And if you
couldn’t pool your mlk, what do you believe would be the
rational econom c responses of the farners —— who can't
pool .

A They would find somebody who, they would swi tch
to a handl er that could pool their mlKk.

Q You made sone reference in response to
guestions from Chip English to Pennsylvania and indicated
that DMS markets m |k to Pennsyl vani a handl ers. Does that
i ncl ude Pennsyl vani a handl ers that are part of the PMVB
system but not fully regul ated under the Federal Order?

A Yes.

Q And with respect to that m |k, does DMS receive
an individual handl er blend?

A +need—+ore—spectf+e I mnot going to get into

the specifics of what our return is on that. But, it is a
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conpetitive return.

Q I am not asking for a --

A There is, there is a requirement under, there
is a requirenment of Pennsylvania M Ik Market Board that
requires that for the mlk that is delivered to that
pl ant, that is priced under the regulation, that that
return be wei ghted average plant volume included in
what ever mandate premum by the M|k Marketing Board is in

pl ace at the tine.

Q Which is effectively negative or handl er pool
for that.

QA Yes.

Q Do you identified tewtng tolling costs, one
form
of ——— rent incurred at bal anci ng the market.

A Yes.

Q Wuld it be correct the need to tavest adj ust

the cost for tewrng tolling, as balancing should be
refined to nmean the difference between the processing or
conversion costs and the cost and price that you actually
pay for the conversion service? And maybe | should, let ne
start —— this up.

When you pay a $1.00 of tewing tolling, you are

payi ng the Board certain processing service, correct?
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A Yes.

Q There woul d be a cost to process, regardl ess of
who did it, whether you did it yourself or paid sonmebody
el se?

Yes.

Q So, when you pay a $1.00 for processing, it is
not a dollar off the classified price, the anpunt that you
woul d realize for that mlk, t+F—that—+s that reflects a
reduction, and the price available to producers, is the
di fference between the cost of converting raw nmlk to

sonet hing el se, and what you are actually paying for it.

A Can +—at—teast you please give an exanpl e?
Q Yes, sure.
A Suppose we tow toll sonmewhere and we get

charged a dollar under weight on a load mlk. And so it
is —— condensed and then the condensed ends up at a
cheese pl ant, and dependtfig converting mlk on what they
pay is the equival ent of two hotrs dollars under cl ass.

Qur cost to our operations, say the class price is $11.00,
we have got a dollar in tewrng tolling and two dollars in
under cost pricing, so there is three dollars |ess, there
is three dollars in cost there, plus there is probably say
75 cents to a dollar handling, that we are not getting,

and so say it is 1.00, so, there is $4.00 in cost there

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

806
that we have to eat because we are going to pay the farnmer
the Class Il price, the PPD and his premumthat is based
on that 75 cents or dollar that —— we woul d have gotten
in handling. So, we have cost of say it is 11, we have
got cost, we got a paynent to the farmer of have $12. 00,
we really, that t+s—enty sales that are returning us, what,
$8. 00, so we were $4.00, yeah, a $4.00 cost. Does that
get at what you were --

Q Not quite. Let’'s say that the, the alternative
condensing location is OAT-KA, and mlk is received at O
AT- KA, put into condensed and you market it for whatever,
whether it is to a cheese plant or an ice cream pl ant,
there is a condensing cost.

A Yes, sir.

Q And a condensi ng cost would be incurred by
sonebody, whether it is at the Dietrich plant or at
O AT- KA or Queensboro Farns.

A Correct.

Q When you pay a tewrng tolling charge, you are
payi ng nore for the service of converting mlk to
condensed products in the tewtng tolling fee than you
woul d if you were doing condensed at the Dietrich plant

for Allied Conpany, is that not usually the case?

A The towtrfg tolling, the tewrng tolling charge
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is a service for a cost that is incurred. It is a cost to
DMS that we don’t normally incur, so it is additional cost
to us if we incur that. | may not be foll owi ng your
questi on.

Q Okay. If you were to charge back the cost of
condensing the mlk, at O AT-KA or Dietrich, would that
cost be less than you would ordinarily pay for towng
tolling, for exanple, at Queensboro?

A For the tewtng tolling, would the tow ng cost
at Dietrich be the same as Queensboro. |Is that what your
question is?

Q Not the tewrng tolling cost, the cost to charge
back for reducing producer mlk to condensed products.

A I amsorry I amnot followng this. The, the
towfg tolling fee at the Dietrich or O AT-KA may be
different than a tewrng tolling fee at Queensboro.

Q Al right. 1Is there a product that is, that on
behal f of DMS or Dairylea that is condensed at
O AT- KA on a basis other than toewnag tolling?

A Ch, | see. There could be, yes.

Q I nmean, what is the ordinary procedure, when
you use the term “tewtng™ "tolling” is ordinarily is al
of or nost of DMS m |k that is condensed?

A H—has—+obe -- If we sent a load into
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Dietrich's for OAT-KA, it is not on a tew toll basis. s
that -- It is based, there is a cost of, there is a cost
of operating the plant —— , | guess is there, and that

gets built into the product when it sells and at the end
of the day, you have got revenue that—+s m nus cost, and
at Dietrich's, if the revenue —— mnus costs results, you
know, at the end of the day, at the end of nobnth or

what ever, results in a loss, that gets passed back. For
any particular |load that gets —— sold where there is a

positive margin, then that reduces the | oss.

Q And is it simlar at O AT- KA?
A I --
Q Dai ryl ea or DMS sends sonme mlk, mlk to O AT-

KA, the cost of converting it, gets charged back and the
revenues, if any, get --

A When you say charged back, charged back to who,
to Dairylea?

Q Yes.

A There is -- at the plant, then -- so, yes, it
would in the end be charged back based on the usage of at
the —— pl ant.

Q Is there any kind of —— use-quota at O AT-KA
based upon ownership interest?

A There is, but, there is, yes, sir.
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Q Okay. And you were about to say --
A —— Imnot going to reveal the details.
Q When mlk is condensed, and then nmarketed for

cheese, do cheese plants pay prem um for
condensed —— for solids in #nAte condense over solids in
whol e m | k?

A Not to nmy know edge.

Q Is mlk or cheese usually charged on a ——
sol i ds basis?

A A load of mlk sold to a Class IIl plant is
going to be charged on a Class Ill conponents. | believe
a | oad of condensed would be charged on non fat. A price
based on the non fat —— solids.

Q Conmponents in both cases woul d st+apty slightly
di ffer on conponent reference.

A Ri ght .

Q And there is a savings, though, basteatty in
t he case of condensed mlk and getting the mlk to the
cheese plant, transportation savings.

A Yes, cheaper to ——to | ooking into the point
that say there is a three/one condensing, you basically
you have a |l oad of condensed, you are saving cost of
shi ppi ng te—those—— those two | oads of m k.

Q So, is a consideration in condensing to save
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transportation costs before it is all sold to its ultimte

buyer ?
A Yes.
Q | asked this question of Bob Wellington and he

didn't know the answer for areas outside of New Engl and.
Are independent producers who have Class | custoner,
uniformy distributed throughout the mlIk shed, Order 1
M| k Shed, outside New England, or do they tend to be
concentrated in any particular |ocation or |ocations?

A They tend to be concentrated and they tend to
be concentrated close to major highways, which is —— easy
to pick the mlk and get it down to a major highway and
ship it to the particular plant. And +t—goes—down—to—the
they tend to be concentrated concentrated, the areas of
the mlk shed that are closer to the plant —— than
farther away, to the extent possible. And they tend to be
on average |larger sized farnms as opposed to smaller sized
farms.

Q Do you, in the course of business, ascertain
patd pay prices including over order premuns paid to
i ndependent producers?

A Yeah, our feet——— field force and our
menber shi p people have a pretty good idea of what each

rAdi-viduat conpeting entity pays its producers in a
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specific area. As well as what kind of, not just eur on
their prem um and PPD, but there could be a hauling
char ge.

Q Conparing apples to apples, that is producers
in one area to their neighbors in the sane area.

A Correct.

Q Do hauling charges differ that are charged to
DMS menber producers conpared to i ndependent suppliers or
di stributors?

A They may. In the net of the, what producers
| ook at when they determ ne what their, who they are going
to ship their mlk to, they are going to | ook at the bl end
price they get paid and basically they | ook at that zone,
and then they | ook at what their hauling charge is going
to be and then they | ook at the prem um they—eafr they' re
going to get, and then tatk net that together and then
they -- independent and then on the cooperative side, they
go through that sanme. The cooperative is, is, has—=a
anot her marketing option, they go through that same
calculation and then they add in —— |, here's what a
proprietary can pay. So, here is a -- paid, here is what a
cooperative can pay and then they add in dues and equity =-
— whi ch shrink things. So, those are things they | ook
at. And of course, there is the marketing service fee on
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the proprietary side goes into the cal cul ati on.

Q You al so, do you also |ook at and conpare over
order premuns, on a classified price basis, charged by
DMS and conpare that with over order premuns paid to
i ndependent producers?

A Yes.

Q And in making that conparison do you al so
i npute to buyers of independent m |k costs that are built

into your prem unms that they would incur on their own, for

exanple, field representatives and payroll, etc., etc.
A Yes.
Q And have you observed making those conparisons

simlarities or differences in over toadg order prem uns
charged by DMS conpared to over order producers prices,
pl us handl er costs incurred by independent buyers?

A Yes.

Q And ate can you describe, what, if any, of
t hose differences are?

A It is ny, | have seen that the DMS handl i ng
charge tends to be higher than that cal culation for an
i ndependent producer relative to how you just described
it.

Q DMS handl i ng charge -- You charge above the

class price?
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A Yes, the total charge above the class price.
Q Okay. And turainAg you're conparing that on one
side to the over order producer price, plus the inmputed
handl er costs —— of the independently supplied side.

A Correct.
JUDGE BAKER: Does that conclude your questions?

MR. VETNE: No.

JUDGE BAKER: | amgoing to -- 45 m nutes.

MR. VETNE: Probably another 10 or 15.

JUDGE BAKER: Very wel | . | am concerned that,
as all of you are, as to how nuch we are going to be able
to get done today, | may interrupt sone of your
guesti oni ng.

BY MR VETNE:

Q Is there a reason why DMS costs woul d be higher

when you nmake those conpari sons?

A Yes, let nme give you an exanple of, well,
actually +t goes ettt on in the mlk shed. | don’t know
who is — the chicken or the egg, but, a Class |I handl er
needs a |l ot of mlKk. DMS is, you know, is a big, huge

entity and mlk marketing entity, that overlaps pretty
significantly some special - - that distributor needs

anot her | oad of mlk they end up on our farms | ooking for
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m |k, and so, you know, they may need a |oad of ml|k and
t hey recognize they need to raise their prem uns, or eat
the prem uns for the producers they are trying to procure.
They may be going around, and there is an actual case
going on now with a New York State Dairy Foods custoner
that's offering $0.30 nore than Dairylea farners are
getting paid. DMS in total, with all our nmenbers in
Dai ryl ea and DFA, and nmarketing rel ationships we've
fornmed, don't have enough mlk to nmeet all our custoners
needs, and so we purchase m |k from other people into our
organi zati on. Because of that, we can't afford to |ose

farms and so we have to be conpetitive to wth—those—€rass

our farnms. So, when the proprietary handler is out there

trying to sign up fo+ nore m | k because they want to have
nore in their own system as opposed to buying it from
cooperatives, and they wind up on our farns -- we conpete,
we are vicious in the field conpeting. W are not going
to give up a farm a nenber, but we have different
responsibilities to our nmenmbership. So, when, if we have
to raise the premuns to one of our farms, then to be
equitable to the other nenbers in the

area, we have to raise the premuns there as well.
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Now, the if that proprietary handl er wants that | oad of
mlk, he will keep bouncing around until he can get—that—
— put that mlk away sonewhere and we keep trying to
foll ow him al ong, and so, when a particular proprietary
handl er needs a load of mlk, it —e+ednr—t may cost us
hi gher prem ums and on 20 | oads of mlk, in order to save
our mlk supply. The equity issue is different between
t he cooperative and the proprietary handler. The
proprietary handler has no responsibility to, to pay
equitably to all its producers, where a cooperative does.
There is, there is a denocratic process for cooperative
menbers to go about in the proper cooperative situation.
So, yeah, we need to have higher handling charges from our
custonmers in order to maintain the mlk supply that we
have, and we end up spending that higher handling charge
on premuns on farnms to keep them conpetitive and in our
system

Q In response to questions by M. Beshore, you
made reference to Holl and Packer Cooperative. And in
response to a question on difference, qualitatively as
well as quantitatively in balancing services. | n your
descri ption based on reference to that coop, you were
referring to supplier organization that didn't supply all

of the needs of a custonmer, and benefitted from sonmebody
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el se supplying the residual, supply and bal anci ng needs
for a customer, am| correct?

A Yes.

Q So, with respect to a, a custonmer Holl and
Packer ships to, if sonebody, an organization, supplied
t he needs and bal anced not just, you know, not just on
weekends or holidays, the qualitative aspect of that
service would be the same on a one plant, serving one
pl ant, as the qualitative service DMS bal ances —— within
many pl ants.

A Correct, yes, that is correct.

Q The qualitative difference then that, that is
i nportant to you and that underlies your proposal is that
sone folks —— are not fully balanced a plant, or the
mar ket , whichever it is, and then either get a price
benefit or a cost reduction as a result, and sone other
fol ks assune that producers, that bal ancing function,
either the residual balancing for a plant that is
partially supplied or a full balancing for a plant, for
pl ants that are fully supplied, and producer prices,
thereby, if it is a cooperative, are reduced because they
are charged back to producers.

A Yes.

Q So, the target of your proposal is, effective
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non uniform prices from producers.

A Yes.

Q I think it was in response to questions by M.
Rosenbaum you agreed that there were producers, nmaybe a
| ot of producers, who don’'t supply Class | to other
pl ants.

A There are producers that don't supply Class |
to the feeds fluid plants, but they qualify based on --

Q Sonebody else’'s --

A I n association with sonebody that, other
producers that do.

Q Ckay. Those producers that don't supply foot

fluid plants, largely would be in the category on the

graph that Dr. Ling showed us, | think it was of excess
reserves.

A Yes.

Q Okay. And that is, that is mlk that is not

needed by Class | plants, necessarily, on either a daily

or seasonal basis, but it is pooled for reasons of orderly

mar ket i ng.
A Correct. Although fromtine to tine, mlk at
t he Canadi an border, in New York, makes its way into a

Class | plant.

Q Yes. \What woul d happen if that mlk couldn’'t
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be pooled, if those producers couldn’'t share in the blend
price regardl ess of howthe mlk is used?

A There woul d be a cost benefit econonic anal ysis
done by those producers to see if there was a way to ship
to a plant that could, or a handler that could get them
pool ed and they would let the, take |less of the price than
the particular producer, that they maybe they will be
repl aci ng woul d receive.

Q Okay.

A And so, it would be a vicious spiral downward
in pricing that would result in | ower blend price

t hroughout the m |k shed.

Q To everybody?
A To everybody.
Q And that is the reason, in your opinion, that

t hose producers are pool ed and should be pool ed because it
mtigates inter producer price to de- stabilizing
conpetition.

A Yes.

Q You nentioned in one place in your testinony
t hat you, ADCNE and DMS transfer the appropriate PPD to
its, to nmenbers. Wuld it be correct to say that the PPD
that is transferred, may not be the Federal Order PPD?

A No, | don’t know what you nean by -- It is, it
is a it is a, generally, it would be the PPD which would
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be Boston m nus one of the zones. Is it the, it wouldn't
necessarily be the PPD of plant that that particular
producer shipped that mlk to.
Q Ckay. Dairylea or Dairylea and DFA, don’'t at
any |l ocation pay less than the Federal PPD to nenbers --
A | amnot sure if that were to occur, it would -

— be a conpensating increase in the prem um and the—+fate
of- a conpensati ng wottd decrease in the hauling charge.

So, the net is a particular PPD

Q Okay. And when premiunms are increased in the a
| ocal =—— supply region as you discussed in response to
procurenment conpetition. It would be correct to say that

addi tional prem um cones from effectively fromthe
pockets of DMS producers el sewhere.

A H—yott W have got a -—— pot of noney to
distribute, we don’t have any additional revenues, we are

shifting revenues around, so if we are unable to go to the
mar ket and i ncrease our revenues, we are shifting things
around —— to bal ance everything out, to beat i+ the
conpetition.

Q Is that a yes?

A That, it could be a yes. It depends on whet her
we can go to the market to get the extra revenue.

MR. VETNE: That is all | have.
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JUDGE BAKER: Very well. Thank you. Are there

any other questions for M. Gall agher?
Yes, M. Stevens.
EXAM NATI ON BY MR. STEVENS:
Q M. Gallagher, when did you make your proposal
to the Secretary for this Proposal 7 that we are
di scussi ng? And when did you make that proposal to the
Secretary of Agriculture?
A Can | ask for help on that?
Q Sur e.
THE W TNESS: Marvin, do you know the date?
MR. BESHORE: March 2002.

THE W TNESS: March 2002, according to M.

Beshore.
BY MR. STEVENS:
Q Woul d March 8 --
A Yes, sounds good.
Q Does that sound |ike the right date?
A Yes.
Q March 8, 2002.
A Okay. Sounds good.
Q Thank you.

I n your testinony on page 14, you noted for
the record sonme i nformati on about the Act, which

aut horized, | believe, the, the Secretary to inplenent
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mar ket wi de services under the, under that Act.
A Yes, sir.
Q Ri ght .

MR. BESHORE: Not to hold things up here, the
provi sion you referenced in the Act was not the Act which
aut hori zed marketw de services. It was a separate piece
of legislation, which directed the Secretary with respect
to the timng of the procedures concerning marketw de
service provisions.

MR. STEVENS: Not the Act of March 20, 1986.

MR. BESHORE: Yes, that is what M. Gallagher’s
testimony references that Act, but the marketw de services
provi si ons were authorized by the Food Security Act of
1985, which is a prior |egislation.

THE WTNESS: | would agree with that.

MR. STEVENS: All right.

BY MR. STEVENS:

Q Now, with respect to the Act of March 20, 1986,
as you have stated in there, it provides that
i npl ement ati on should not be |ater than 120 days after a
hearing conducted in Section AL “The Secretary shal

i npl ement in accordance with the Agricul tural Marketing

Agreenent ... a marketw de service paynent program under
Section 8c(5)(J) of such act ...”, right?
A Yes.
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Q Now, do you nmean by this testinmony that the
Secretary shall inplenment an order with these provisions?
And what | nean by that is, is it your testinony that,
that the Congress has to have, in effect, order the
Secretary to inplenment such a, such a plan?

A I haven't reviewed the congressional intent, so
| can’t answer that wi thout |looking at that. | wll [et
us, respond to that in brief.

Q And certainly, certainly you can. The only
point I amtrying to get to is as | understand this, it
depends on the record we are nmaking here, and that the
Secretary has the discretion as to whether to inplenent
such a program based on the hearing record that we make
her e.

A | woul d, that would be the assunption, that was
the assunption | had when | wote that, but | haven't
revi ewed the congressional records, so, |
don't --

QA It sounds reasonable to ne.

Q So, not to say one way or the other, but
certainly at the end of this hearing, and after all the,
the Secretary will issue sonmething and it nmay include such
provisions or it nmay not based on the record.

A | understand that. Do you have any thought as
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to whether the 120 days after which the Secretary shal
i npl ement, the effective date of such an anmendnent or, or

nmerely the issuance of the anendnment?

A I would like it to be the inplenentation.
Q That is to say make it in effect.
A Yes.

MR. STEVENS: Thank you.
JUDGE BAKER: Very well. M. Rosenbaunt
BY MR. ROSENBAUM
Q You testified previously that in order to
qual ify the for pooling under Order 1, that a, the supply
pl ant be only shipped 20 percent of its mlk to Class |
handl ers in Septenber, October, Novenber and 10 percent in
August, and Decenber, is that correct?
A During those nonths, unless it is changed by

atmat-strat+—ve—— t he Market Adm ni strator

Q Yes. In terns of the current | aw.
A Yes, for those nonths.
Q But, in fact, | understand from your testinony

t hat your cooperatives far in excess of those m ni num
requi rements.

A Yes.

Q And, and based upon the utilization figures you
have provided, there are many, many nonths in which rather
t han shi pping nore than the m nimum requirenments to neet
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the pooling requirenents to a Class | plant, you have
capacity available at your Dietrich's plants that is not
used, correct?

A Yes.

Q Now, why is it that, and |I assunme that if you
used nmore of the Dietrich' s capacity, you would tew | ower
t he overall per pound output cost of that, of those two
pl ants, right?

A Yes.

Q Now why is it that you decide not to ship that,
in fact, why do you decide not to run that extra mlKk
t hrough your own plants, but instead to ship it to Class |
handl ers?

A We have fostered very good relationships with
Class | custoners and they rely upon us for a service that
they need —- , giving themthe mlk as they need it --
and so we have commitnents to supply themw th certain
anounts of Class | mlk, and we take it from where we can
get it, when they need it, so, that they can al ways be
assured to the extent that, to the extent possible, based
on the supply situation, that they get the mlk they need
to neet their sales commtnents. And so in doing that, it
hel ps result in stronger Class | utilization, which
i nproves the blend price, not just to our nenbers, but al
the participants under the order.
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Q And, and, do you do econonic cal culations to
decide that it is actually in your nenmber’s interest
econom cally to ship in excess of the m ni mum pooling
requirenments to Class | handl ers as opposed to using that
mlk in your unused capacity and—+nterest at Dietrich's?

A It is not as easy as having a calculation on a
particul ar day or a particular |oad, because it is nore of
a longer termrelationship situation. W would refer to
have nore sales to Class | processors than we do because
we think the relationships that that generates for the
menbers of our organizations will result in stronger
prices in the end to our nenbers, then failing to neet
their supply needs and having them | ook el sewhere for
their mlk supplies.

Q And ultimately, the determ nation of these
issues is what is in the best econom c interest of your
menbers, | assune.

A The long term best interest. It is not on a
short term day to day basis.

MR. ROSENBAUM Thank you.
JUDGE BAKER: Very well. Thank you.
EXAM NATI ON BY MR TOSI:
Q Can you explain a little further in the

context of your testinony here, and | am asking about this
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in the context different than what M. English cross
exam ned you on in relation the hauling charges that you
related it to your position about things in Pennsylvania,
with the Pennsylvania M|k Marketing Board. What exactly
do you nean by hauling charges in the context of this
testimony that you presented here on the marketw de
services?

A Ckay. On, on the, for Dairylea and DFA —— ,
just about everybody in the m | kshed, they have a fee that
they charge farnmers for picking up the mlk and getting it
delivered to a plant. So, on the business side that would
be a hauling charge. On the, then the, so that would be
a revenue to our position.

Then on the marketing end, Dairylea and DFA do
not own trucks, so, we contract with mlk haulers to
provide that function for us, picking the mlk up on the
farm and delivering it efn to the plants as we direct. And
so, we have a cost to themand that also can be, in the
table | use, that was the hauling charge -- Let ne see if
| can find it.

(Pause.)

THE W TNESS: On Table 1 where it says Central
New York Hauling Costs, that is the actual charge we got
fromthe ml|k hauling conpany that actually noved that
| oad.
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BY MR TOSI:

Q Okay. So, in the context of your testinony
here is that hauling is equivalent to a handling charge.
A Not exactly, no. | guess, because hauling

charges are revenue --

QA On the producer side?

A Ckay. Fhe—+evente—+s—a—cost— You' ve got
revenues and costs. W —— sell a load of mlk - -

Q I guess | amtal king about with respect to, it
is a charge, a charge —- would be you have got to pay
sonebody, so, | guess, in terns of a cost. Because you

are wanting rei mbursement for a service that your current
cost support.

A Right. Okay, so, it is a cost to us when we
pick the mlk up and deliver it, and then we get sone
revenue for it, because we will assess the farner for al
or portion of that hauling cost. Does that nake sense,
the way | said it?

Q Yes, it does, but | just want to make sure

that, we are using a lot of different term nol ogy here.

Okay.
Q On how we are carving up costs and assi gni ng
names to.
A Okay.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

828
Q The types of costs and the only one that | just

wasn’t quite sure of, was handling. Handling charge,

excuse ne.
A Ch, okay.
Q Handling, did | say hauling?
A Yes.
Q | nmeant to say, | amsorry, | apol ogize. |

meant to say handling charges.

A Okay. There is, in the context of what M.
English tal ked about is a regulated prem um and then
there is a handling charge on top of that. And you add the
two together and that is the price that soneone in
Pennsyl vania M| k Market+ng, the custonmer btuys that is
regul ated —— by the Pennsylvania M|k Marketing board has
to pay.

In the context of somebody who isn’t, we call,
what ever the total ampunt is that we charged them a
handl i ng charge, so, you know, if in nmy discussion there
was this nmuch that is needed to cover the pay rolling, and

all of that, that is part of the entire handling charge.

s that --
Q So, it would be like a prem unf?
A No, it would be the prem um plus that handling

charge, would be the entire handling charge is whern what |
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refer to a handling charge.

Q Okay. Regardi ng the benefit that arises from
t he —— bal ancing function, you drew a parallel. W al
know as a country, we need defense spendi ng, we need
defense, and what is that worth, and the in the absence of
bei ng able to quantify the value of that, the only thing
t hat we can go back to then to determ ne how nuch do you

want to do this. W can only |look at cost and --

A Yes.

Q -- and then draw a val ue judgenent then.

A Yes.

Q -- for our values and in saying, well, is this

sonething that is worth paying for or should we be paying
this much or should we, should we spend nore, should we
spend | ess, that sort of thing.

A I would agree with that, yes, sir.

Q Okay. Are you, is your organization able to

pay the blend price as published by the Market

Adm ni strator —— every nonth to your nenmbers?
A | can answer that in two ways. Okay. ~-- if we
didn’t —— pay the quoted blend price, or show the quoted

bl end price on the mlk check, t+f—we—didnt+—showthe—
pt+ee—~ we woul d probably | ose a | ot of —— producers.
What happens is he—Has we've got -- and blend price --
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handl i ng charges on top of that, which is everything,
i ncl udi ng what ever we have -- W have got we take from
producers as revenue. And then we have our costs. And
so, in the end there is a market price for mlk and you
know, you are aware of the blend prices no | onger —— at
mar ket price. Wien | first started in, out of college, in
the Market Adm nistrator’s office, the blend price was the
mar ket price. Changes have been nmade to the system and
now it is nolonger. It is a mniml price we rely on for
our premums. So, the blend plus the premium that is the
mar ket price.
For us to conpete, we have got this pot of

noney, and the—enty——— we can only afford to pay out what
we have left after we pay our costs and the market price
in the end that we can afford to pay out on average, is
not as strong as the market price that is paid out by
ei ther nethod, producer, shippers and handlers. Now, |
think the testinony of Travis Finn, yesterday, at |east
fromfarnmers’ know edge, that they used to ship to DFA and
t hey choose not to because they got nore nopney el sewhere.
We could not neet that —— conpetitive chall enge.

Q No, I, I, would it be correct in sunmari zi ng,
what you just said is that when an i ndependent producer is

getting paid, he is getting sonething that perhaps, well,
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we know at a m nimum that the handlers is paid at |east

t he bl end, because the Order enforces that.

A Absol utely.
Q And the difference between handl er and a
cooperative nmenber would be, well, it is just not as

strong. Can | take to mean that the answer is yes, you
are able to pay the blend?

A | tal ked about in ny testinony here that there
is a disorderly market condition because, because we have
t hese bal ancing costs that are not com ng out of the pool
and are of value to everybody, that, really that costs
forces us to pay, we result in getting |less +i than the
bl end. And | was—say+ng would say, in our -—— pay program
—— on our check, we bolster the blend price to bring it
up to the blend by using —ean—eoefre i ncone from ot her
sources. So, I, I, it is a schemattes semantics thing. |
am saying there is an unequal situation because we have to
do —- that and others don't. Does that make sense the
way | expl ained that?

Q I, | hear your answer. | am not going to make
any val ue judgenents right now

Does Dairylea return to its nenmbership what is
commonly referred to as the 13'" check?

A No.
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Q Your footnote on page, hold on just a nonent.
(Pause.)
BY MR HFEBHAEEF TOSI:

Q Your footnote on page six, should | interpret
what you have written there that you are of the opinion
t hat your sales to butter/powder plants are demand driven?

(Pause.)
BY MR FEUHAEEF TOSI

Q | guess the reason that | ask that is, is that,
let me read. “Likely these manufacturing plants would not
purchase mlk if they didn't have a sal e because of the
hi gh risk and cost of inventorying and hoping to develop a
sale.”

A Okay. To me, butter/powder plants that we sel
to are Dietrich’s, two Dietrich’s plants and we force them
to buy the mlk fromus. They don’'t have a choice. And
that is what creates the | osses that --

Q Okay.

A And if we didn't do that, we would have to
either dunp the mlk, which you would get nothing and sel
it to the next best return, and certainly the——testiiy
,Wwe've already testified that the Land ' O Lakes pl ant was

—— farther, before we did ship m|k shiprent as far west

as Indiana, even with the balancing plants that we had, if
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+t—etosed those two plants fo+ weren't in operation, you
know, we m ght have to go to California, just to get it

sonmewhere. So, that is, it is a significant cost whether

we have —- those plants or not.
Q Make it clear for me, it may be clear for the
record, but I, nyself, I amstill confused. Wo, who owns

the two plants that are presented in your --

A Ri ght now, Dairy Farnmers of Anerica.

Q So, the Dietrich Famly is no |onger involved?
A That is correct. As owners.

Q As owners.

A Yes, that is correct.

Q G ven that your organization doesn’t directly
own any plants, and to the extent that Proposal 7 seens to
be found on the notion of the unused plant capacity, how
do you relate the, what you are saying earlier, your costs
to a study that bases costs on sonething that is
different? | nmean, there are no plant costs because
Dai ryl ea, for exanple, does not own the plants.

A Well, we, we, you are right, but, we incur the
costs and | osses of the Dietrich operation, because of the
way that it is passed back to DMS and then distributed

anong the two nmenber owners of DMS, Dairylea, and DFA, —

So so that is part of the answer.
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The other part | would refer to M.

Wellington’s testinony, | think is telling of the
di fference of bal ancing at cheese plant as opposed to a
butter/ powder plant. And he showed that the |oss
incurred of overhead by hauling a load of m |k out of the
cheese plant is sonething over a dollar, I don’t know if
it was a dollar per hundredweight, | can’t renenber the
unit, as opposed to pulling it out of his butter/powder
pl ant was 60, 61 cents per unit. So, as we do our system
of bal anci ng and whetre we don’t balance at Dietrich's, we
bal ance generally —— at cheese plants, their risk costs
is, is higher. Requires a higher return —— to purchase
that m k. So, | think our, in this study with M. Ling,
in the nost efficient system | think it is shown that
butter/ powder processing is the nost efficient system
And al t hough we use our portfolio strategy, you know, we
can do that because we don’t enforce our nenbers to invest
in the plan. But, I, | amnot sure that our portfolio
strategy is the least cost method. | think and | know it
is higher than the cost of showing M. Ling s study and
have hi ghlighted those cost in that one table.

Q You indicated in your testinony that you were
al so market |ocal, people who are, dairy farmers who are

not menbers of DMS, Dairyl ea.
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A Yes, we do.

Q Is that a significant —— vol unme?

A What is significant?

Q Well, if you could say on an average basi s what

percent of the marketings, you claimfive
billion --

A Could I answer it this way, because | don't
want to divulge any confidentialities and |I understand it
is, you know, doesn’'t work because it is not on the
record, but, through the Market Adm nistrator reports we
file, that could be identified, | refer prefer, if it
could be identified that way, than characterized in front
of our conpetition.

Q Because it is, it is confidential because there
is less than three producers?

A No, it is =——— not that sinple. | don’'t want to
say sonething that may devel op information that one of
t hose custonmers would not |ike divul ged, because it nmay
result in sonebody being able to figure out sonething
about their operation that they would prefer to keep
confidential.

Q Okay. That is all right.

So, the fact that you do nmarket the mlk with

non nmenbers, and to the extent that you claimthat you are
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| osing noney, and in your plea for emergency action,
saying that you will be forced to pay producers |ess than
the blend price, aren’t you required to pay the bl end
price to, for non nmenbers?

A We do.

Q So, where do you get this noney, where does
this nmoney cone fromthat you are losing? You are |osing
on behal f of your nenbers, your testinony suggests that
you can’'t pay the bl end, okay. But, yet your marketing
m |k of non nenmbers and paying themthe blend, | am
confused by that.

A Well, we have to, we have to pay the blend
price in the country to keep sonebody that is shipped to
us whether they are a Dairylea nmenber, a DFA nenmber or an
i ndependent producer whose m |k we market and pool, iAthe
market+ng—poot, it says, the market price. W certainly
pay the independent producers the blend price as we are
supposed to. — We also have to pay thema premumin
addition to that, to keep them shipping to us or they
woul d find the market el sewhere that are payi ng nmarket —

— ,and that keeps their mlk in the systemto supply our

custoners. coRststent—by—our—eustorers— We have bal ancing

costs -- the market, including the independent producers

that, -- We cannot charge the independent producers a
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special fee to get themto cover that portion te—pay—what
ts that had being eecetr+ed been incurred on us, our

portion, the portion of every patrd—renrbers Dairylea and
DFA menber. And if we reduce their premumto cover, they
wi Il look around and ship to sonewhere el se and we won’t
have their mlk and we will be in the a difficult
situation where we have to find mlk to meet our
commtnments to the particular custoners, whose producers
we are marketing for them So ——et+ ,we're caught

bet ween a rock and a hard place, and so, at the end what
happens is the only ones in the end that can absorb that
cost of balancing are the nmenbers of Dairylea and DFA.

Q Okay. | understand that is the theory, you
have to be conpetitive out there and that is all that.
What you are asking the Secretary to take energency action
in part because you are not able to pay the producers the
bl end price and the cooperatives and that has al ways been
okay, | think, the cooperatives havi ng afforded—the
authority to re- blend. And I amjust wondering if you
are losing noney, howis it rational or where does the
noney come fromthat you are able to pay the blend on the
mlk that you are marketing for non menbers? | nean, it
just seenms to nme the noney has to cone sonewhere, and to

the extent that that noney is available to do that, |
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t hi nk one could concl ude that whatever costs you are
incurring are being offset or they are being paid for in
sone way by the people who are buying mlk from you.

A Fhe Let nme answer to—that this question in this
manner, again, we get X amount of -—— revenue based on our
sal es of menber m |k and we base it on our sales of the
i ndependent producers.

—— Wth your cal cul ati on we have got the independent
producers, we have to pay them X to keep themin bal ance.
And then we have got the rest of the mlk, keep them
shipping to us. We have got the rest of the revente noney
we have left over to pay our nenbers. Before we can pay
t hat out, we have to take our costs out. The costs are
going to include our bal ancing costs. And so, on a
hundr edwei ght basis, in general. The nmenber farns get a
| ower nmarket price than the non nmenber farnms because they
have didn't eeeur incur all of the balancing costs, all of
the mlk that DVMS markets.

Q Wel I, okay, how is what you just said different
from whet her or not an independent producer makes noney in
saying, | mlk cows, | deliver mlk to the market, | get a
price for that, that is ny revenue and before |I can tell
you anything else, | subtract my costs? | nean, if he is

not covering his costs, it is a different —before ,it
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won't be long that producer won't be able to do that.

A Correct.

Q And, and it would seemto ne that in the
context of treating cooperatives as a single entity dairy
farmer, what is different there?

A The difference is the farnms, the farns
basically have the sane costs and different based on their
size. \Whether they are a non menber or they are all —
part of a cooperative. The difference is that —— one

producer is part of a cooperative -—— ,another is a non-

menber shipping mlk to a cooperative. famty—producer
coopetative~ That one producer has nore marketing costs
that he is incurring, because he is doing the bal ancing of
the mlk than the one proprietary individual has because
he is not operating a systemthat balances the mlk, so he
is not incurring that cost.

Q So, so, the reason sonebody joins a co-op is
to be able to incur nore bal anci ng cost because they are
ni ce guys and they are concerned about bal ancing the Cl ass
| market .

A No, the reason why there is 4,000 frerbers
i ndependents, the reason sonebody would join a dairy
cooperative is because in sonme places, you know, the

that's the only market, other choices, again, in northern
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and western New York, a |ot of the choices are only dairy
cooperatives. The other reason is, | will use Dairyl ea
as an exanple, Dairylea has set itself apart by devel oping
farm service progranms that will help nenmbers, will help
menbers manage their costs and cash flow on the farm
Farms have j oined us because we have this thing called
“ew m | k price stabilizer prograni, in which we wll
agree to pay themthe sane blend price for a period of
years. At the end of the tinme program adjust, so that
t hey get whatever the actual average price was over that
time period. And what it does, in the low price cycles,
takes out all those | ow price cycles so they can better
cash flow their operation and it is our contention that
over a two, to three, to four year period, the average tow
mlk price is pretty decent. And so, that they, they end
getting the price they can |live on and at the sane tine
they are -- We can provide that type of service and there
are farns that want that type of service as opposed to

sone other joint organization for that type of service,

even, well, | will leave it at that.

Q | just want to throw a hypothetical at you
her e. Let’s assune for exanple that your organization,
DMS, is really good and they -- for sure. Let’s assune

that you are really big, great at marketing m |k such
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that, this is, | want to exaggerate, just to make the
poi nt .

A Q Okay.

Q Such that you are eguat able to, within your

market, within the Northeast market, and other markets
where you have the ability to do this to work it out such
that all of your sales end up going to Class | outlets.

A Okay.

Q Okay. And you have done that, you have nade
t hat decision, would you nake that decision to do that if
it meant that you are returning nore noney to the co-op

and ergo to your nenbers?

A We woul d make a decision to do that if we felt
in the long termit was the best |Iong term-—— advant age.

Q Al right.

A Yes, that is fair.

Q So, now, let’s bring us back then to a

situation here where you own no plants, okay, yet you say
you are incurring the costs of balancing when really
aren’t, aren’t you, aren’'t what you doing is just
directing where the mlk of your producers happens to need
to go that day?

A But, that is balancing. In the case of when

mlk — is not needed in Class |, we have to be the ones
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that identify whether there is a hone that it can go to
and get the m |k | anded there and take whatever return
that we can. And we have to, to give exanpl es of the
under class pricing. You would say in the Class Il price
was 12, $11.00, and the ether under class price was $2.00
under, so, we have got a return of $9.00. -—— You have to
account to the pool at $11.00, so you would be out $2.00,
we still have to pay the nenber the blend, which includes
the $11.00 price, so we have a cost of $2.00 there.

Q Do you think it would be good policy for the
Federal Order Program that the Secretary woul d have
handl ers charge producers for a service, that the handlers
benefit fronf

A I am not sure. | guess | would have to know,
woul d have to have an opportunity to | ook at the
particul ar program and what was the cost benefit analysis
to each.

Q Well, we are trying to figure out a value to
benefit and we can’t conme up with one. W have to rely
now on understandi ng that different groups incur different
costs and, and because we can’'t really cone up with a
val ue, we have to cone, a dollar figure, you know, cents
per hundredwei ght or whatever. And we have to fall back

to making a phil osophical or a value of judgenent about,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

843

you know, how do we neke these things as fat+ fair as we,
as fair as we can.

A Ckay. First of all, I would disagree with you
in your suggestion that our proposal is handlers
necessarily deducti ng —— noney from producers. W are
doi ng the sanme pooling process as we do with Class I, in
that the value of the pool is adjusted prior to the
cal cul ati on wtth of the producer blend price, the sane way
as that the old —- cooperative paynents Program did that
and the sanme way as the old Transportation —— credit
under Order 2 did that, and in the same way that the

Assenbly Credit Aet—was—— ,to ny know edge assenbly

credits still happen in Oder 30. So, |, just schematics
again, | differ with that.

Q Okay.

A Regar di ng what et+ are benefits. You know, we
tal ked, I, | have testified to the relationship that we

have with our Class | custoners. W eofe—back—and provide
them a servi ce wth—thetong—tire—econtintous eustorers——
,and we want themto continue as custonmers, so we want to

give them good service. Let’s take a hypothetical and say
suppose we didn’'t, and suppose instead we nmade sure we got
every gallon mlk into the M ddl ebury Center and the

Readi ng plant that we could and that, try to make that a
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profitable operation. And suppose that was that was goi ng
ott- on in Novenber or, or October, sonetinme period in the
fall and when it actually gets to the | owest anmount of
m |l k. There would be, so our Class | custoners would not
have the m |k needs that they, that they would require.
And they woul d have probably —ant ,al ong the |ine have
to cut back on some of their sale orders. Now, you can
say, okay, let’s quantify that for a nonth, because
certainly by doing that, it results in Class |I sal es being
lower, if I was in the pool, saying the Cl ass |
utilization being —— |lower, the PPD declines if our
custoners aren’t able to neet the, the demands of their
custoners, the supermarkets, their custoners are going to
| ook for soneone else. And it is, it is not out of the
real mof possibility that soneone el se could be a plant —
— pool ed in another order to pick up some of that residual
sal es because they can’'t rely on their current custoner.
And it is not out of the real mof possibility, ——sales-
that those additional sales they pick up aren’'t going to
be enough to cause, say an Order 5 —— pool plant to be
pooled in Order 1. And so, those, those Class | sales are
| oss debit, not just for a part of a nmonth or a nonth, but
| ost for good, fromthe order fromthe market that |owers

that utilization. But, in doing what we are doing, by us
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keeping the Dietrich plants emptytng enpty in some cases
or partially emptying enpty nost of the tine, we are
preventing that from happening. So, there, there, you
coul d probably go through and nake a cal cul ati on of the
under capacity of all the plants that ADCNE operates, and
say, what if we didn't supply Class | and their needs with
that mlk and what if we -- | amnot saying, this is
t heoretical, you are asking nme to do something —

t heoretical .

Q——Fheorett+ecat—

A What is -- There is Class |I’'s that have dropped
out the market entirely. And there is a risk of that.
There is also a benefit and again, | am not even sure,
well, it was attuded eluded to me in the cross exam nation
fromM. Vetne, to sone extent, if, if we, you know,
anot her option, another option, if we didn't do what we
did, sone custonmers would go around the country and get

their own producers or increase the nunber of producers,

and if we knew -- give themthe extra m |k when they
needed in the fall, they would go out and get nmore mlk in
the fall. And then in the spring, or the sumrertime, when

they didn't ase need as nuch, they would cut producers
| oose and that would create sone, sone other ehaes chaotic

mar keti ng conditions. And when those producers were cut
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| oose, they aren’t going to just not ship their mlKk
because there are costs and——— that they need to cover
so, they need to get revenue. And they are going to |and
sonmewhere and when they |and, they are likely going to
| and sonmewhere that very well undercut prices in the
mar ket pl ace and cause prices to go down, which, which then
would result in | ower handler or premunms in the
countryside -- | definitely believe that what we do in, by
bal anci ng operations, we help result in a higher producer
price differential, we would create nore favorable
mar kets, so that guy from Fern Dairy can ship his mlk to
Furnace Point and Syracuse, every day, 365 days a year.
And we supplies the systemthat results in nore stable and
hi gher prem uns that would exist if we didn't do it. And
t hose are all, you know, sone of those things are, they
are all kind of hired to cal cul ate what the exact area
woul d -- They are truly significant values of what we do
i n expending our noney, in DMS case, nine mllion
dollars, this year, to balance the needs in the Class I
mar ket .

MR. TOSI: That is all that |I have. Thank you
very nmuch

JUDGE BAKER: Thank you. Yes, M. Beshore?

MR. BESHORE: Just a couple of questions on
redirect, M. Gallagher.
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REDI RECT EXAM NATI ON
BY MR. BESHORE:

Q Is there, in terns of why producers would join
cooperatives as opposed to being i ndependents in the
market with all the obvious benefit we have heard about,
and its pay prices, etc., are there unlimted nunmber of
slots avail able for independent producers in the market?

A No, no, there is, there is, what, well, there
is no unlimted nunber of slots, that is right.

Q So, Class | handl ers where the those producers
predom nantly supply, there are a certain nunmber of slots
and a certain amount of volume that they are prepared to

contact the for independent shippers and that is a

tdetermnattve determned in part of all producers’ ability

to fill those slots.
A Yes, sir.
Q Okay. Now, | want to make sure this is clear

and | amafraid it has gotten confused today in the record
and that is what the present prevailing pay prices are in
t he Northeast Marketing Order here with respect to the
regul ated m ni num so-called blend price, 6+ or m ni num
PPD? And | want to, naybe we can clarify that by your
reference to what price |levels were when you started +f at
the MA's, the Market Adm nistrator’s O fice, which was 26

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

848

how many years ago — ?

A Yes. Starting at the MA's office in New York
in 1984.
Q 1984. And | think your testinmony is that at

that time the prevailing pay prices were at or near the
m ni mrum bl end, at Federal Order blend price.

A Yes, in the neighborhood of pretty nmuch the
Federal Order blend price -- if any premums in the market
—— that were paid to producers.

Q At that tine, though, there were m ni num
m ni mal prem uns paid producers over m ni num Federal Order

bl end price, correct?

A Yes.

Q And, in fact, there was sone, what are so
called -- re-blends fromtinme to tine by the cooperatives
paid under -- two different instances of |ess than the

rower bl end prices.

A That is correct.

Q Okay. Now, is that the situation today in the
Nort heast mar ket ?

A No, it is not.

Q Can you give us a range, just to make us
clear, is there a range, approximte prevailing over order

pay prices to producers, cooperative or independent, you
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know, a range, so we have a feel for it?

A Dependi ng on the size, a small farm woul d
probably get something |ike 50 cent premiumto a ——
really large farm now coul d probably get about a buck plus
prem um

Q Those are the current, current market
conditions in order to, are that over order paynents to
producers, the nonthly check per hundredwei ght range from
say 50 cents to nore than a dollar

A Yes, and, and we are not the ones that have set
t hose higher end prices in the market place, we are
respondi ng to the market plaee price.

Q Okay. Your paynent to your producers are
conpetitive and they are within that range.

A They have to be or we wouldn’t be able to
retain the mlk supply.

Q Okay. So, that if you said anything or any of
t he agency and key wi tnesses said anything in this hearing
t hat suggested that today you are not able to pay to your
menbers the mnimal blend price, that is, that is not the
mar keti ng conditions today, isn't that correct?

A That is correct.

Q However, what are prevailing in the market
conditions today, are that, the price you are able to pay
is less than it would be otherw se because you are
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incurring all of the cost of balancing the market while
all of the producers of the market are in an equal nmanner
receiving the benefits of those services.

A Correct.

Q And partial reinbursenment for that service is
what Proposal 7 is about.

A Correct.

Q And by the way, it results in no, it requests

no funds from M. Rosenbaums clients, is that not

correct?
A That is correct.
Q And the price stays the sane, regardless, the

same thing for M. English’s clients, the m ninum prices
are exactly the sane, correct?
A Correct.
Q It has nothing to do with what they are going
to be charged under the Order.
A Correct.
MR. BESHORE: Thank you.
JUDGE BAKER: Thank you, M. Beshore.
M . Rosenbaunf
RECROSS EXAM NATI ON
BY MR. ROSENBAUM
Q M. Gallagher, the ampbunt that is drawn from

the pool, is the blend price, correct?
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A Sure.

Q And you are paying your nmenbers nore than the
bl end price, correct?

A Yes, sir.

Q And you are doing so, notw thstanding the fact
t hat according to your testinony, you were incurring
| osses and operating, the Dietrich Supply Plant, for
exanpl e?

A That is correct.

Q And how is it that you are able to make up
t hose | osses such that the actual amobunt paid to your
farnmers is enough, not only to nake up for those | osses
but to be paying your farnmers in excess of the blend
price?

A Agai n, the cal cul ati ons, revenue m nus cost and
we get revenue in fromour custoners that instead of us
bei ng able to do that as premuns to our nenbers, we have
to use that absorb our bal anci ng costs.

Q Wel I, and the noney you get from your

custoners, you are describing over order prem uns, is that

ri ght?
A Yes.
Q So, that the over order prem uns you receive

fromyour custoners are sufficient, not only to nmake up
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for the bal ancing costs and | osses you say you are
suffering, but to nake the actual pay price nore than the
m ni mum bl end price, is that true?

A We pay nore than the blend price —— , but |
woul dn't use the word "sufficient” to describe anything I
say.

Q And you may want nore, | understand, but, from
purely a mat hemati cal perspective, the anount of over
order prem uns that you receive is enough to cover, to not
only cover, let’s start that again.

The anount of over order prem uns you receive
fromyour custoners is enough both to cover your bal ancing
costs, and to be able to pay your farmers nore than the
Federal blend price, isn’'t that true?

A They are getting nmore than the Federal blend
price, but they are not getting as nuch as others are
getting in the marketplace. And we would like to be able
to have a special up charge to cover our bal ancing costs,
t hat we woul d charge our custoners, but, the fact of the
matter is, that the marketplace doesn’t allow us to charge
t hat up charge.

MR. ROSENBAUM That is all | have, Your Honor.
Thank you.

JUDGE BAKER: Very well. M. Vetne?
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RECROSS EXAM NATI ON
BY MR. VETNE:

Q M. Gallagher, in response to an earlier
guestion from M. Rosenbaum it was referring to mlk that
is received at the Dietrich’s plants, and asked, as |
recall, why that mlk isn't going to the Class | plant.
And | am not sure that | heard his question the same way
you responded to it. There is a finite amunt of mlKk

that is used for Class | on any day or during any nonth,

correct?

A Yes.

Q And that was the part of the graph of Dr. Ling,
showing his —— fluid denmand.

A Yes.

Q And what goes to your Dietrich, or to the

Dietrich plant or O AT-KA, for that matter, that woul d be
a marketing of |ast resort for you.

A We would like to be able to supply, even to the
Dietrich plants, a consistent amount of mlk, so that they
can devel op a stronger business, but we are not able to
because we have to take m |k out of there, to neet our
Class | custoners. At any tinme Dietrich has mlk, it is
generally because a Class | customer doesn't need it.

Q So, if on a day that Dietrich received mlKk
fromDMS, if, if you sent that mlk to your Class I
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custonmer, you would sinply be displacing other mlk that
is going to your Class | custoner.

A Yes, sir.
Q Okay. And if you sent it to a plant that
recei ves an i ndependent supply, would displace sone of

their independent suppty supplied mlk.

Yes, yes, sir.

Q And in any case, sonewhere in the market, there

woul d be mlk flow ng back into that reserve part or
excess reserve part which was displaced by m |k com ng
into the fluid in that part.

A Yes.

Q Woul d you agree with ne that it is desirable
also that the mlk that comes into to neet fluid demand,
conmes fromthe nost efficient |ocation?

A Yes.

Q And that the Federal Order goes rules to the
extent that they, that eften—o+ ought not, if at al
possible, to require mlk to come froma di stance
| ocation, thereby, displacing nore efficiently |ocated
m K.

A Correct.

Q Would it be correct to describe the | ocation of

the Dietrich plants as well as the O AT-KA plants as being
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in the outer reaches of the supply area for the
Metropolitan New York fluid market?

A O AT-KA definitely is. Mddl ebury Center for
the nost place is, Reading is pretty close to —- the
maj or supply area for the New York - New Jersey
met ropol i tan area.

MR. VETNE: All right, thank you.
JUDGE BAKER: Very well. Are there any
addi ti onal questions? Yes, M. Tosi.
RECROSS EXAM NATI ON
BY MR. TOSI:

Q You don’t have to go into a |ong answer, is
there anywhere in your testinony that you could point ne
to that speaks to the revenue side of incurred costs, are

t hese costs presented as, eost net costs after sal es of

product or --

A Yes, on the Dietrich, for exanple, you nean?
Q Yes.
A Net, go to Table 4, and this is, | took this

off of the inconme statenent for Dietrich's cal cul ati on.

This is not -- But, you basically go through a pretty
simlar D& and if you | ook at account |abel G that says

DMS Recharge, and the end that is a charge assessed to

Dairy Marketing Services that results in earnings before

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

856
tax, basically is zero.

Q That recharge is --

A It will take into account -- A, we have got
revenues, so that would take into account, you know,
what ever Dietrich’s was able to sell their product for.

Q Okay. And if you don’t want to speak on behalf
of the other w tnesses here for Proposal 7, as you
understood their costs, is there anything there where --
they made their product, sold their product, in that cost
presentation, is there the revenue that incurs fromthe

sal es of butter and powder?

A | --
Q And if you don't feel confortable --
A | don’t feel confortable to answer that

qguestion about their operations.

MR. TOSI: Okay. Thank you. That is all | have.

JUDGE BAKER: Thank you. Are there any other
guestions?

Very well. Thank you, M. Gall agher.

(Wher eupon, the witness was excused.)

MR. BESHORE: | would |ike to nove the adm ssion
of Exhibits 18 and 19 now.

JUDGE BAKER: Thank you. Are there any
obj ections to Exhibits 18 and 19? There are none,

Exhi bits 18 and 19 are adnmtted and received into the
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record.
(The docunents referred to,
havi ng been previously marked
as Exhibit 18 and 19
were received in the record.)

JUDGE BAKER: Do we have another w tness you
want to exam ne?

MR. BESHORE: At sone tinme before the hearing
and——had ends, | would like to call M. Fredericks for
one additional limted piece of information. It doesn’'t
have to be at this time. He nay have been asked to
provi de sonme ot her supplenental data by other participants
and maybe we ought to catch that at one tinme. But, |
just, | did want to note that, you know, at some point
before we are done, | have one additional question.

JUDGE BAKER: |Is M. Freder+ek Fredericks here
ri ght now?

MR. FREDERI CK: Yes.

JUDGE BAKER: Would this not be a good tine?

MR. RESENBAUM BESHORE: That is fine.

JUDGE BAKER: We will try to break sonewhere
around 12: 30 or quarter to one.

MR. ROSENBAUM Your Honor, we have a w tness

who needs to make it back to Pennsylvania today and so, we
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woul d like to have himtestify before lunch, if we coul d.
JUDGE BAKER: Very wel | .

MR. ROSENBAUM | think that both of them would

wor k out .

JUDGE BAKER: Very well. But, first | have
heard --

MR. ROSENBAUM | appreciate that.

JUDGE BAKER: Very wel | . M. Fredericks, would
you -- No, no, no. Woul d you pl ease not conme forward

right now, but a little later? Thank you.
And now M. Rosenbaum who is your w tness?
MR. ROSENBAUM It is Bob Caplette, Your Honor.
JUDGE BAKER: Very well, thank you.

(Pause.)

Wher eupon,

BOB CAPLETTE
havi ng been first duly sworn, was called as w tness herein
and was exam ned and testified as follows:

DI RECT EXAM NATI ON

BY MR. ROSENBAUM

Q Coul d you pl ease state your name for the
record?

A My name is Bob Caplette.

Q And M. Caplette have you conme to testify today
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regardi ng the Proposal nunmber 77

A Yes.
Q And have you prepared a witten statenent?
A Yes, | have.

MR. ROSENBAUM Your Honor, | have provided

copies of the statenent to the court reporter and to
participants and | would ask that it be marked as Exhibit
nunber 20 for identification.

JUDGE BAKER: Thank you.

(The document referred to
was marked for identification
as Exhibit 20.)

MR. ROSENBAUM M. Caplette, if you would
proceed, please.

TESTI MONY OF MR. CAPLETTE

MR. CAPLETTE: Thank you.

My nane is Bob Caplette. | amthe plant
accountant at the Readington Farnms, Inc. | amresponsible
for all regulatory reporting, producer accounting and
product flow analysis for the dairy. Prior to working at
Readi ngton Farms, | was a plant specialist for federal
m | k order nunmber two, (New York, New Jersey), a senior
auditor for federal mlk marketing order 33, (Chicago
region). | amtestifying today in opposition of Proposal

Nurmber 7, which would add a provision to the Northeast
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Order that would provide for marketw de service paynents.

Readi ngton Farnms is a fluid m |k processor
| ocated in Whitehouse, New Jersey. W process, package
and distribute our products throughout a seven state area
in the Northeastern United States. The conpany has been in
exi stence since 1888.

Readi ngton Farnms pools approximately 35 mllion
pounds of mlk per nonth. The vast mpjority of our raw
m |k supply is obtained fromour own independent dairy
farmers with the remai nder of our needs bei ng obtained
t hrough bal anci ng agreenments, primarily with the area
cooperatives.

The m | k produced by our independent dairy
farmers i s handl ed by Readi ngton Farns on a daily basis.
This mlk is delivered to the plant in Witehouse and
processed as a matter of routine. W have assuned
responsibility for the purchase and disposition of this
supply of mlk for many years and would ook to do so in
the future.

The bal anci ng agreenents that we have with area
cooperatives are basically designed to match the
production requirenments of the plant with the raw mlk
avail able. These agreenents carry with them service
charges and prem uns that have been associated with the

cost of providing the required bal ancing function. Thus,
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Readi ngton Farnms is already paying for the cost of
bal anci ng.

Proposal Nunber 7 would allow service paynments
of six cents per hundredwei ght to qualifying
organi zati ons, and woul d reduce the pay price to dairy
farnmers such as those independents that | nentioned
earlier, to cover balancing costs that are not required by
them Readington Farnms handles this function for these
producers, thereby, taking this burden out of the pool.

I n addition, the bal ancing agreenents that
Readi ngton Farnms has in place to match supply wi th demand
are being paid by Readington Farnms at market conpetitive
rates. It would seemthat adding a six cent charge is a
duplication of paynent for services rendered.

Finally, based on the proposal being considered
at this hearing, there does not appear to be any | anguage
that identifies how this noney would be used. No specific
services of any kind would have to be provided to qualify
for the paynments. This lack of definition is troubling
and is an additional reason why Readi ngton Farns opposes
Proposal Nunber 7.

JUDGE BAKER: Thank you, M. Caplette. Are
there any questions of M. Caplette? Yes, M. Beshore?

CROSS EXAM NATI ON

BY MR. BESHORE:
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Q M. Caplette, what products does Readi ngton
process at the \Whitehouse plant or as a Class | operation,

do you process any products other than Class | products?

A We do have ot her class usage.

Q And what other class usage do you have?

A Bul k sal es.

Q So you buy and resell raw m K.

A No, we don’t resell raw m K.

Q What product does are your bulk sal es?

A Cream

Q Par don?

A Cr eam

Q Cream Okay. What is the Class | wutilization

of your plant?

A That is proprietary.
Q Do you, | take it fromyour testinony, that you
utilize, that your independent dairy farners, how many

i ndependent dairy farmers do you have?

A tHamnot—sure That is also proprietary.

Q Where are they | ocated?

A I n Pennsyl vani a.

Q What di stance, range of distance fromtheir
pl ant and at Whitehouse, New Jersey?

A I honestly don’t know.

Q Do you process at \Whitehouse all the
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producti on, of all your independent producers?

A Yes.

Q Do you sell bulk sales of cream is that the
only bulk sale fromyour, from your Witehouse plant?

A Yes.

Q What portion of your annual needs at Whitehouse
are met by your own producers? What percentage?

A That is proprietary.

Q Do you purchase mlk in the spring nonths from
sources other than your own producers?

A Yes.

Q Do you purchase mlk in the fall nonths from
sources other than your own producers?

A Yes.

Q Are your purchases of mlk in the fall greater
t han your purchases of mlk in the spring, from outside
sources?

A I, |I specifically don't know. It is based on
our sales, and on our needs.

Q Do your needs fluctuate fromnmonth to nonth for
outside sales? OQutside m |k supplies?

A Not really. We, our nonthly utilization is
relatively steady.

Q Do your needs fluctuate fromday to day, during

t he week, for outside mlk supplies?
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| personally don’t know what our, our daily

| am | ucky enough to ——

do the MA report,

stuff is a on nonthly. My know edge is on a

nmont hl'y basi s.

Q

oper ates?

A
Q

Do you know how nmany days a week your pl ant

Yes. We take m |k seven days a week.

You take m |k seven days a

week. Do you

package fluid mlk products seven days a week?

A
Q

products?

A

No.

How many days a week do you package fluid mlk

It does vary, dependi ng upon what is going on

wi th our, our sources.

Q

Are you famliar with the price that you pay

your independent dairy farmers?

A

Q

Yes, | am

And what over order prem um do you pay your

i ndependent dairy farmers?

A

> O » O

make— make,

That is proprietary, sir.

Do you pay them an over order prem unf

Yes.
And you woul dn’t have their

No, much like M. Gallagher

mik if you didn't.

said, we have to

be conpetitive to the farns.
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Q Do you agree that in the Northeast Order that
means prem uns of the ranges that he indicated?
A Yes.
Q Now, from whom do you buy supplenmental m Kk

supplies for your plant?

A We woul d buy them fromthe co-ops in the
Nor t heast .
Q Whi ch co-ops do you purchase them fronf? More
t han one?
A Yes.
Q Okay. Wi ch organizations?
A Well, we are a customer of DMS.
Q Are you a custoner of any other?
A Yes, we do have other agreenents with other co-

ops.
And what cooperatives are they?
Al l'ied, Land ‘O Lakes.
Q Okay. Do you purchase mlk fromAIlied every

nonth of the year?

A Yes.

Q Do you purchase mlk from DMS every nont h of
the year?

A Yes.

Q Do you purchase mlk from Land ‘O Lakes every

nmont h of the year?
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Yes.
Q Do you divert any of your producer mlk to
ot her | ocations?
A No.
Q How often do you pick up mlk from your

i ndependent producers farns?

A Daily.

Q Every day.

A Every day.

Q Of every producer, every day?

A I am sure we have producers that are every

ot her day. But, we bring in our own producers every day
of the week.

Q You referred to having “bal anci ng agreenents”
in your statement. \What, what is a bal anci ng agreenent?

A We have agreenments with our other mlk
suppliers, other than our independents, to supply our
plant with the mlk we need to get neet our orders. Above
our independent producers.

Q What are the volunmes that you purchase from

your outside suppliers?

A Again, | don't do that, so | couldn’t honestly
tell you.
Q Do you know, okay, you are here to testify, you

buy the bal ance of what you need from outside suppliers.
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Do you know anyt hi ng about the logistics of those
suppl i es?
A I am not involved in that, |ike | said, our day

to day operations is not where I amdealing with.

Q So, you woul dn’t know whet her or not --
A -- before.
Q You woul dn’t know t hen whet her those agreenents

al l ow you, allow your suppliers to plan say at the
begi nning of the nonth, for whatever volunme you are going
to need that nonth?

A | specifically do not know. | am not involved
in that scheduling.

Q Ckay. Can you offer us any information about
what demands you make upon your suppliers with respect to
tailoring their deliveries to your plant’s needs in terns

of , you know, for volumes, things of that nature?

A We do have at | east one agreenent of at | east
one | oad per toead day. Other than that, | do not know.
Q Okay. So, one of the agreenments with your

suppl enental suppliers, involves a commtted supply of one
| oad a day, every day of the year?

A Yes.

Q Is that the entire comnmitnment from one of those
suppliers?

A | don’t believe so.
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Q Beyond that, can you tell us anything about the
vol une expectations that you provide to your suppl enental
suppliers in advance?
A I, again, | amnot party to that activity, so
really couldn't.
Q Are you party to the paynment prograns that you

have or paynment requirenents for your suppl enenta

suppl i es?
A Yes.
Q What do you pay for your supplenental supplies?
A It varies.
Q Ckay. Does it vary on the basis of, well, on

what basis does it vary?

A There are negoti ated prices.

Q Are they a flat year -round prices?

A They do change. Again, | see that change in
when | go through the final mlk billings. So, | am not
really even aware of it until give or take the 15th of the

follow ng nonth, we have price change.

Q So, you observe changes in prices but you do
not know on what basis the price has changed, correct?
Are the volumes different anong those suppl enent al
suppliers?

A Yes.
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Q Okay. Are the prices different anong those
three suppliers?

A Yes.

Q Is there any relationship of the prices to the
vol unes, to your know edge?

A Not to nmy know edge.

Q Is there any relationship of prices to the
times and terns of delivery, to your know edge?

A Not that | am aware of.

Q I's your independent m |k supply — ,1 asked
you how mant independent producers you had and you

declined to answer. Have you | ost any independent dairy

farnmers in the past year?

A Yes, we have.

Q To cooperatives?

A | assune that, but, I, I don't know.

Q Do you know if they went out of business or

just went sonewhere el se?

A | would be willing to guess that --
Q I don’t want you to guess.
A I don’t have know edge.

MR. BESHORE: Thank you, M. Caplette.

JUDGE BAKER: Very well. Thank you, M.
Beshore.

Are there other questions for M. Caplette?
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Yes, M. Arnms.

MR. ARMS: David Arnms for New York State Dairy

Foods.
CROSS EXAM NATI ON
BY MR. ARMES:
Q Bob, for the benefit of the Department, people

that are here, could you, give them and us sone indication
for the record, the scope of your operations? Wuld you
classify Readington Farnms as a small or large handler in
this market?

A | really don’t have know edge of where we fit
in the hierarchy.

Q Well, could you identify for the record where

your prime production goes?

A It is --

Q In the stores, right?

A Metropolitan area, New York Metropolitan area.
Q No, | nmean, can you identify the chain stores

that you primarily serve?

A We are a wholly owned subsidiary of ——
Wakef ord.

Q And - -

A Shop Rite.

Q Shop Rite stores.

A Yes, sir.
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Q So, you are supplying all the product for the
Shop Rite stores, isn't that -- Dairy products, at |east
in terms of mlKk.
A Yes, sir.
Q From anongst dairy suppliers, do you secure
supply to brokerage firnms that in turn balance for you?
A We al so use a brokerage firm yes.
Q One of the cooperatives that are, that furnish
m |k through that m |k brokerage firmis the M ddl ebury
Cooperative, is that true?
A We get a supply of mlk fromthe M ddl ebury
Coop.
MR. ARMS: (Okay. Thank you.
JUDGE BAKER: Thank you. Are there any nore
questions of M. Caplette? Yes, M. Beshore?
FURTHER CROSS EXAM NATI ON
BY MR. BESHORE:
Q Just in response to the last question. 1Is that

a full supplenental supplier or is that a subset of your

i ndependence or a subset of any of the other suppliers or

A M ddl ebury is another co-op that we do get m |k
from Vhen | ran down the list, |, | did not nention
them It was not, it was an oversight.
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Q What is your supply relationship with
M ddl ebury?

A Basically the sane as the rest of the
COo- 0ps.

Q Do you buy from M ddl ebury every nonth of the
year ?

A Yes.

Q Every week?

A | am not sure as to, again, the daily or weekly
schedule. | really can't say.

Q —— Level volunmes throughout the year?

A Rel ati vely.

Q Is the price the sane as the other suppliers?

A It is a negotiated price, yes, sir.

Q Price |l evel the same, price terns the sanme?

A Again, all part of the negotiation, yes.

Q Who negoti ates, you don’'t negotiate the
contracts?
A No.
MR. BESHORE: Thank you.
JUDGE BAKER: Thank you. Are there any
addi ti onal questions? Yes, sir?
MR. SHI NBECK: | have just a couple of
guestions. M nanme is Martin Shinbeck. | amthe CEO of
Friendship Dairies.
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BY MR. SHI NBECK

Q M. Caplette, have you heard of the term

“handling charges” as it pertains to the purchase price

for mlk?
A Yes, | have.
Q Are you aware of various |evels of handling

charges based perhaps on various |evels of service that
the selling organi zation provides on the sales of this
mlk?

A Generally —— speaki ng yes.

Q Is it possible that one of these services is a
charge for bal anci ng?

A | suppose that is possible.

Q And woul d you define balancing for me, please,
as you understand it?

A Bal ancing for our plant is the, for the mlk
requi renents, that we need to supply our stores above
that, which our independent producers do.

Q Okay. And are you aware of your organization
payi ng as part of your, the handling charges, that you
pay, if you so pay a handling charge, are you aware of a
charge in your conmponent of the handling charge for
bal anci ng your supply?

A On the mlk invoices that | see, there intends
to be a lunp sum a set amount. It is not normally broken
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out .

Q And do you have any know edge fromthe person
who negoti ates the charges for such m |k of the conponent
bal anci ng being included as part of the price that your
organi zati on pays?

A Again, | amnot party to that. These are
negoti ated rates that in both business would have to go to
cover costs.

Q Okay. And not having personal know edge, is it
possi bl e in your opinion for such a charge to be part of
the total bal ancing cost, the handling costs that you are
payi ng?

A It is possible.

MR. SHI NBECK Thank you, sir.
JUDGE BAKER: Thank you. Are there other
questions. Yes, M. Tosi?
CROSS EXAM NATI ON
BY MR. TOSI:

Q Thank you for appearing, M. Caplette.

Your plant at Whitehouse, New Jersey, do you
enpl oy fewer than 500 enpl oyees?

A Yes.

Q Do you receive any income fromentities that
ask you to pool additional mlk on the report that you
submt to the Market Adm nistrator?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

875
A Coul d you repeat the question?
Q Yes. Do you receive any inconme by reporting
mlk on your nonthly report to the Market Admn nistrator

that you don't typically receive?

A I amsorry, | amreally not sure what you are
aski ng.

Q Do you divert m |l k?

A We do not.

Q That answers the question.

A Okay.

Q | obviously should have started with that.

For the price that you, fromthe price that

you pay, | amnot going to ask you for specific anmount or
anything like that, | just want to understand

conceptionally the sorts of things that you consider.

To the extent that when you are buying mlk
from cooperatives, they actually indicate to you, to your
agreenents, that this is cost of mlk, this is the service

charge, this is the bal ancing charge, things of that

nature? | nean, are they specific?
A It is not that specific.
Q What, what | eads you to the conclusion that you

are being charged a bal ancing fee?
A Agai n, those are negotiated rates. That is

what it costs, is going to cost us to get that mlk to our

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

876

pl ant . The, the business assunption is they are not
going to get mlk to our plant —— at a | oss.

Q To spite testinony that indicate that, in fact,
you have --

A Again, this is kind of —— ny sinplistic
under standi ng of things. A working relationship with
t hese organi zations. These were negotiated rates. | am
kind of at the bottomIline of that, just approving the
bill type of thing.

MR. TOSI: | would like to withdraw that

qguestion, Your Honor. | did not nean to put words in the
wi t ness’ nout h.

JUDGE BAKER: Very wel | .

MR. TOSI: | apol ogi ze.
BY MR. TOSI:
Q To the extent that you are charged sonething

fromthe cooperatives for the mlk that you need to buy,
and when you conpare that to what it is that you are able
to pay your own independent producers, does the notion
that you are paying sonething nore than the Federal order
m nimum enter into the notion, enter into your thoughts
and cal cul ations on what it is that you would have to pay
themto be conpetitive with the cooperative?

A Are you referring to --
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Q Let me try to restructure that question.

When you buy m |k from cooperatives, | believe
your testinony is saying that, that your agreenents arrive
at a price and you believe that there are things included
in there called service charges and prem uns and things

t hat have been associated with the cost of providing

bal anci ng.
A Yes, sir.
Q Okay. But, it is not an explicit charge.
A No, the |l anguage that | see does not have that

detai |l ed breakdown.

Q Okay. And your conclusion then that it probably
does include bal ancing, would stemfromthe fact that if
it didn't, they probably wouldn't supply it to you at that
price.

A At that price.

MR. TGOSI: That is all | have, thank you.

JUDGE BAKER: Thank you. Are there any other
questions for M. Caplette?

There are none. Thank you very nuch, M.
Capl ette.

(Wher eupon, the wi tness was excused.)

MR. ROSENBAUM Your Honor, | would ask the
Exhi bit 20 be admtted into evidence.

JUDGE BAKER: Are there any questions or
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obj ections? Hearing none, Exhibit 20 is admtted and
received into evidence.

(The docunent referred to,
havi ng been previously marked
as Exhibit 20

was received in evidence.)
JUDGE BAKER: That brings us to a tinme for our
| uncheon recess. W will take an hour for luncheon

recess.

(Wher eupon, at 12:45 p.m, the hearing was
recessed, to reconvene at 1:45 p.m, this sanme day,

Thur sday, Septenber 12, 2002.)
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AFTERNOON SESSI ON

JUDGE BAKER: Thank you for being so pronpt.

| s there anyone el se who has any testinony or
ot herwi se wishes to offer any comments with respect to
Proposal 7, other than M. Fredericks? Yes?

MR. ROSENBAUM Yes, Your Honor, there are a
nunber of w tnesses still on Proposal 7.

JUDGE BAKER: Oh, there are?

MR. ROSENBAUM Yes, Your Honor.

JUDGE BAKER: Thank you. | amtrying to get a
feel for this and how much nore we have to go over.

MR. BESHORE ROSENBAUM | have five.

JUDGE BAKER: You have five. Five. Oh, very
well. | figure we still have a | ong ways to go on
Proposal 7.

M. Beshore, let ne ask you, are you through
with your presentation?

MR. BESHORE: But, for M. Fredericks.

JUDGE BAKER: But, for M. Fredericks. Do you
want himto testify now?

MR. BESHORE: | amreally indifferent. He is
going to be here, so nowis as good as any for ne, but, it
is, that is subject to everyone' s conveni ence.

JUDGE BAKER: All right. Well, nmaybe it woul d
be a good tinme, he is here and --
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MR. BESHORE: Well, he is going to be here, you

know, for the whole tinme, so.

JUDGE BAKER: Wel |, perhaps this would be a good

MR. BESHORE: Sure.

(Pause.)

MR. BESHORE: Your Honor ?

JUDGE BAKER: Yes.

MR. BESHORE: Sone of what M. Fredericks has
is particular interest to M. Vetne, who is not here for
the time being at the hearing. So, it would, for that
reason it would probably be in all our interest to defer
M . Fredericks, you know, until [|ater.

JUDGE BAKER: Right, we will defer that then.

Then, M. Rosenbaum you are going to call your
wi tnesses, is that right?

MR. ROSENBAUM Yes, Your Honor. | could.

JUDGE BAKER: Thank you.

MR. ROSENBAUM Your Honor, we call Dr. Robert
Yonkers.

JUDGE BAKER: Thank you.

(Pause.)
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Wher eupon,
DR. ROBERT YONKERS
havi ng been first duly sworn, was called as wi tness herein
and was exam ned and testified as foll ows:

JUDGE BAKER: Woul d you be seated, please?

(Pause.)

MR. ROSENBAUM Your Honor, we have three
docunments that we would |i ke to have marked separately as
exhi bits.

JUDGE BAKER: Very well.

MR. ROSENBAUM We would like, the first one is
the | arger docunent, entitled “Testinony of the
| nternational Dairymen Association Septenber 2002, Federal
MIk Order Hearings. W would |like to have that narked
for identification as Exhibit 21.

JUDGE BAKER: Very well. It shall be so marked.

(The docunent referred to
was marked for identification
as Exhibit 21.)

MR. ROSENBAUM The next docunent is called,
entitled “Chart 1, Seasonality of M|k Production in the
United States, Selected 3 Year Periods.” W would ask
that that be marked as Exhibit 22.

JUDGE BAKER: Very well. It will be so marked.

(The docunent referred to
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Was marked for identification
as Exhibit 22.)

MR. ROSENBAUM And then the third docunent
entitled “Chart 2, Seasonality of M|k Production in the
Three Northeast States Which USDA Reports Monthly Data(NY,
PA, VT), Selected Years.” And we would ask that that be
mar ked as Exhibit 23.

JUDGE BAKER: Very well. Thank you. It will be
so marked.

(The document referred to
was marked for identification
as Exhibit 23.)

MR. ROSENBAUM  Dr. Yonkers?

TESTI MONY OF DR. ROBERT YONKERS:

DR. YONKERS: Yes, ny nane is Robert Yonkers,
R-OB-E-RT, Y-ON-K-E-R-S.

Good afternoon. This testinmony is submtted on
behal f of the International Dairy Foods Association, its
constituent groups, and their menbers. |IDFA is trade
associ ation representing processors, manufacturers,
mar ket ers, distributors, and suppttes suppliers of dairy
foods, including mlk, cheese, ice cream and frozen
desserts. |DFA serves as an unbrella organization for
three constituent groups: the M|k Industry Foundation or
“MF’, the National Cheese Institute or “NClI”, and the

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

883
I nternational Ice Cream Association or “11CA”, which
t oget her represents about 85 percent of all the dairy
product processing in this 70 billion dollar U.S. dairy
food industry. MF has over a 110 nenber conpani es that
process and market about 90 percent of the fluid mlk and
the fluid mlk products consumed nationwi de; NCI has over
70 menber conpani es that manufacture, process and narket
more than 85 percent of the cheese consuned in the U S ;
and |11 CA has over 80 nenmber conpanies that manufacture,
mar ket and distribute an estimted 85 percent of the ice
cream and ice creamrel ated products consuned in the
United States.

As buyers and processors of mlk, the nenmbers
of IDFA and its constituent organizations have a critical
interest in this hearing. Most of the m |k bought and
handl ed by | DFA nmenbers is purchased under the Federal
m | k marketing orders pronul gated pursuant to the

Agricul tural Marketing Agreement Act of 1937, (the

“AVAA”) .

| am Dr. Robert D. Yonkers, Chief Econom st and
Director of Policy Analysis at IDFA. | have held that
position since June 1998. | hold a Ph.D. in Agricultural

Economi cs from Texas A&M University in 1989; a Master
Degree in Dairy Science from Texas A&M in 1981; and a

Bachel or of Science Degree in Dairy Production from Kansas
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State University in 1979. | have been a nenmber of the
Ameri can Agricul tural Econom cs Association since 1984.

Prior to taking ny current position at |FDA, |
was a tenured faculty menber in the Departnent of
Agricul tural Econom cs and Rural Sociol ogy at The
Pennsyl vania State University, where | was enployed for
ni ne years. At Penn State, | conducted research on the
i npacts of changing market conditions, alternative public
policies, and energing technol ogies on the dairy industry.
In addition, | have statew de responsibilities to devel op
and deliver extension materials and prograns on topics
related to dairy nmarketing and policy. | have written
and spoken on extensively on econom c issues related to
the dairy industry, and have prepared and delivered expert
witness testinony to state | egislatures and to Congress.

MR. ROSENBAUM Your Honor, at this tinme | would
ask that Dr. Yonkers be designated as an expert as an
agricultural econom st and as a dairy econom st.

JUDGE BAKER: Are there any questi ons,
obj ections, voir dire, with respect to that request? Let
the record reflect that there are none. And Dr. Yonkers
is declared an expert as an agricultural econom st and a
dairy econom st.

DR. YONKERS: Thank you, Your Honor.

JUDGE BAKER: You are wel cone.
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DR. YONKERS: This hearing was called to

consi der a nunber of proposals that would anmend certain
provi sions of the Northeast order. M testinony wll
address one of those provisions, Number 7, one of those
proposal s, Nunmber 7, which would establish so-called
mar ket wi de servi ce paynents.

| DFA and its constitute groups strenuously
oppose this proposal and urge USDA to reject it. |DFA s
opposition is based on the foll owi ng reasons:

1. Over the last 40 years, USDA has on a

nunber of occasions deni ed proposals to anend

federal orders to provide for nmarketw de

service paynents. USDA did so nost recently

in 1999, with respect to a proposal advanced
for the Northeast order that is very simlar
to the one at issue in these hearings. There
have been no changes in dairy industry market
conditions that would justify a different
result now.

2. In their March 8, 2002 |etter of USDA
requesting this hearing, the proponents of

Proposal nunber 7 stated that marketw de

service paynents are needed in order to
“provi de reinmbursenents” for their *“bal ancing

activities”. The proponents have confirned

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

886

in their testinony that this is the sole
justification they advance for their proposal.
But even if bal ancing presented

an issue that needs to be addressed through
the federal order program it has already
been addressed. Based upon the testinony

and proposals of the cooperatives, thensel ves,
USDA set a Class IV nmake

al l owmance that is high enough to all ow

Class IV plants to cover 100 percent of their
costs, including all costs of bal anci ng.

| ndeed, when USDA set the make all owances for
t hese products, it explicitly stated that it
was setting a make all owance hi gh enough to

pay the costs incurred by bal ancing pl ants.
Proposal Nunber 7 thus constitutes an effort
to be paid twice for the sane thing.

3. Even if, contrary to fact, there were
sonehow a need to provide even nore funds to
cover the cost of bal ancing, these costs are
nore than anply covered by over order prem uns
that are already being paid to

Class IV handlers in the Northeast order.
Whenever a Class |V handler provides mlk to

a Class | handler in lieu of processing that
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mlk inits own plant, the Class IV handl er
recei ves an over order premumfromthe

Class | handler. Put another way, if, as the
proponents claim they incur cost when their
pl ants run at |ess then full capacity in order
to neet the needs of the Class |

mar ket, those costs are already nore than
covered by the extra noney they receive via
Class | over order prem uns.

4. A principal justification advanced for
mar ket wi de service paynents is the

pur ported costs of balancing the nmarket due
to seasonality in mlk production. But, the
seasonality of mlk production has declined
preci pitously for many years, and continues
to do so. Marketw de service paynments is a
concept whose tinme came and went decades ago
and even then rested on rickety |egs.

5. Proposal Number 7 is hopelessly flawed.
Large cooperatives would qualify for paynents
wi t hout perform ng any marketw de benefits,
what soever. Small handlers would not quality
for paynments regardless of the bal ancing they
perform In these respects, the proposal is a

direct violation of AMAA requirenents.
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Mor eover, the significant flow of mlk into
and out of the Northeast order would result
in Northeast producers naking marketw de
servi ce paynents when the bal ancing services

were being provided to producers |located in

ot her orders. That is the very defect that

|l ed USDA to reject marketw de service paynents
when they were considered for the

Sout heast orders.

6. Finally, in light of the fact that no

rati onal e exists for marketw de service
payments in the first place, there is

obvi ously no energency that could warrant

the om ssion of a recommended deci si on.

| nstead, the proposal should be rejected

inits entirety.
| . USDA Has Frequently Rejected Proposals For Marketw de
Service Paynments Over the Last Forty Years.

| will briefly recount past USDA decisions to
rej ect marketw de service paynents proposals, and then
apply the reasoning that underlies USDA' s past deci sions
to show why Proposal Nunber 7 suffers fromthe sane
defects as did these previous proposals.

The 1940s through 1985. At the end of the
1940s, four of the 39 federal orders then in existence
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cont ai ned provisions providing for marketw de service
paynments, but the Boston order provision was decl ared
unl awful by the United States Suprene Court in 1952.
Fol l owi ng that court decision, USDA renoved simlar
provisions in the Cincinnati and Dayton-Springfield
orders. That left New York as the only order providing
for such paynments. In the case of New York, marketw de
service paynents coul d be earned, but only for services
that were clearly laid out in the order provision, and for
whi ch qualifying entities had to submt detailed reports
to the Market Adm nistrator in order to receive any
paynments.

Cooperatives on a nunber of occasions attenpted
to persuade USDA to adopt marketw de service paynents in
ot her orders, or at |least to hold hearings to consider
them But USDA al ways rejected those proposals.

This history was recounted in detail by Herbert
L. Forest, who began working at the Dairy Division in
1935, before the AMAA was even enacted, and served as
Director of the Dairy Division of USDA for 30 years, from
1952 through 1982. As M. Forest stated:

The Departnment has al ways taken a strong
position agai nst any proposal that involved deductions
fromdairy farners through pool deductions. Until

recently, there was always a strong |egal basis for this
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position because of the Stark case, which rul ed that
deductions fromthe pool in the Boston Market for
mar ket wi de service paynents were illegal. But, even nore
than the | egal basis, our position was based on a nore
basic prem se -- and that was that the people who got the
benefit of the services should be the ones who shoul d pay
for them | still feel strongly that this is the way it
should be. [If a chain store operating its own bottling
pl ant wants specific quantities of mlk on only four or
five days, then they should pay for that kind of service.
The cost of operating its plant is | ower than the handl er
who receives all the mlk fromits dairy farnmers seven
days a week. Likewise, if a dairy farnmer wants to be
guaranteed a market for all his mlk seven days a week, he
can get it through his cooperative. And he should expect
to pay for that guarantee. There is no obligation under
the orders that requires a cooperative to perform any
services for free.

The orders recognize the need for cooperatives
to be paid for services perforned by setting only a
m ni mum price. The Act provides for
co-ops to charge farnmers under contract for services
performed for them For the nost part, if a service is
sought by the buyer, the buyer should pay for it. |If the

buyer doesn’t want the service, the question arises as to
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who the beneficiary is. If it is for the cooperative
menbers, they should pay for it. It is very difficult to
identify services performed by cooperatives for which the
beneficiary is not the buyer of their mlk or the nmenbers
of the cooperative. (Sworn Testinony of Herbert L. Forest,
Hearings to Consider Paynments Under Seven Sout heastern
Orders For Marketw de Service Paynments, Docket Numbers AO
366- A28, et.al, Septenber 8, 1986.)

1985 through 1998. After the 1985 Farm Bil |
anmended the AMAA explicitly to authorize paynment to
handl ers for “services of the marketw de benefit”, a
proposal was advanced to add paynents to the seven
Sout heastern orders then in existence. But, after
ext ensi ve hearings, which lasted for 10 days, involved 41
wi tnesses and 122 exhibits, and produced 2951 pages of
transcript, USDA concluded that “the record evidence does
not denonstrate the proposed marketw de service provisions
woul d effectuate the purposes of the Agricultural
Mar keti ng Agreenment Act of 1937, as anended.” MIlk int
he Georgia, and Certain O her Marketing Areas, Docket

Numbers AO- 366- A28, et al., Federal Register, Volume 52,

Page 15951, May 1, 1987. That decision brought to an end
proposal s that had been bandi ed about to add narketw de
service paynment provisions in other orders as well.

Later, | will discuss in nore detail the reason why USDA
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rejected the Sout heastern orders proposal, and the
i nplications of that reasoning for the proposal at issue
at these hearings.

1998-2002. The 1996 FAIR Act mandated the
consolidation of existing orders into a smaller number of
geographically larger orders. This nmeant that the New
Yor k- New Jersey order - the only one in the country that
had a marketw de service paynent provision - would be
consol idated with two orders that did not (the New Engl and
and Atlantic orders). The question was thus presented -
woul d the consolidated Northeast order have a marketw de
service paynent as had the New York-New Jersey order, or
excl ude such paynents as they had been excluded fromthe
other two orders that were nmerged? The quantity of mlk
pool ed on those two orders conbined slightly exceeded the
quantity pooled on the New York-New Jersey order.

ADCNE, the proponents of the current Proposal
nunber 7, submtted a proposal to USDA in 1997 to adopt a
mar ket wi de servi ce paynent provision in the merged
Nort heast order. As with Proposal Number 7, ADCNE sought
a paynent of six cents per hundredwei ght (conprised of two
cents for cooperative service paynents and four cents for
pur ported bal anci ng paynents).

USDA rejected that proposal in its proposed
rul e published in January of 1998, finding, anong other
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things, that (1) two of the three orders nerged into the
Nort heast order had no such provisions prior to order
reform and had no evidence of harm or di sadvant age
arising fromthe lack of them and (2) a separate Class |V
m |k price provides handlers with a market clearing price,

and further conpensation beyond this is not warranted.

Federal Reqgister, Volune 63, Pages 4,951 through 4, 952,

January 30, 1998.

After USDA published this proposed rule
rejecting any marketw de service paynment provisions, ADCNE
nodi fied its proposal, this time proposing a six cent per
hundr edwei ght paynent solely for purported bal ancing
services. USDA again rejected this proposal, again noting
anong things that (1) two of the three orders nerged into
t he Northeast order had no such provisions prior to order
reform and had no evidence of harm or di sadvantage ari sing
fromthe |lack of them and (2) a separate Class IV m|Kk
price provides handlers with a market clearing price, and
further conpensation beyond this is not warranted. Federal
Regi ster, Volume 64, Pages 16146 through 16148, April 2,
1999.

Al'l of this history makes perfectly clear that
USDA rejected marketw de service paynent for the
Nort heast, as recently as in 1999, with respect to a very
simlar proposal, submtted by the very sane group that
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has put forth Proposal Nunber 7. |IDFA submts that these
proponents carry a very heavy burden of proving that
mar ket wi de service paynent in the Northeast, which
previ ously had made no sense to USDA, are suddenly sonmehow
a good idea.

In fact, the purported justifications for such
payments have only grown weaker
1. BALANCI NG COSTS ARE ALREADY PAI D FOR THROUGH THE MAKE
ALLOWANCE.

The costs of balancing are already fully paid
for through the made all owance on Class |V products. USDA
explicitly set the make all owance for these products at a
| evel sufficient to enable Class IV processors to cover
t heir bal ancing costs. Proposal Nunber 7 thus constitutes
an effort to be paid twice for the sanme thing.

In making this point, | amsinply el aborating
upon the conclusion that has al ready been reached by USDA,
not once, but twice. When USDA in its 1998 proposed rule
rej ected ADCNE s proposal for marketw de service paynent,
it made the follow ng statenment, which | whol eheartedly
endor se:

“In addition to expressed opposition to

conpensat e handl ers for bal anci ng the market,

an appropriate class price has been provided

for market clearing purposes -- the Class
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I11--A price. It is a price that is
applicable in all current Northeast orders,
and is continued in this proposed rule as the
Class IV price. Wile these two class prices

are not the same (as explained in the BFP
section of this decision), they are
conceptually simlar in that handl ers have
been provided with a market clearing price
and further conpensation beyond this is not

warranted. Federal Register, Volunme 63, Pages

4951 t hrough 4952, January 30, 1998.~”

as | have noted previously, ADCNE responded to this

proposed rule with an anended marketw de service paynment

pr oposal

whi ch USDA al so rejected in the 1999 final rule.

In so doing, USDA again made a simlar observation:

“The proposed rule also indicated that

bal anci ng paynents shoul d not be adopted
because an appropriate class price has been
provi ded for market clearing purposes -- the
Class Il Aprice. It is a price that is
applicable in all current Northeast orders,

and is continued in this decision as the

Class IV price. Wiile these two class prices
are not the sane, (as explained in the BFP

section of this decision) they are
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conceptually simlar in that handl ers have been
provided with a

mar ket clearing price and further conpensation
beyond this does not appear to

be warranted.” Federal Reqister, Volune 64

Page 16148, April 3, 1999.

I n both of these decisions, USDA correctly
concluded that Class IV, or Class IIlA prior to order
reform provides the mechani sm under federal order
regulation to clear the market, and in so doing, covers
bal anci ng costs.

Mor eover, and of great significance, USDA
subsequently and explicitly, set the make all owance at the
| evel sufficiently high to cover all bal ancing costs
incurred by Class IV butter and powder pl ants.

Under the order systemin place since January
1, 2000, the mninumCl ass IV mlk price for butter and
for nonfat dry mlk equals the actual finished product
price as determ ned by nonthly survey, nm nus the nmake
al l owance. Thus, the nmake all owance equal s the actual
fini shed preduee product price mnus the mnimum m |k
price established by regulation.

The nmake allowance is set at a | evel designed

to cover all costs of owning and operating a plant that
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processes mlk into the two Class IV products. This
i ncludes both fixed cost, such as the cost of building the
pl ant, which is accounted for through a charge for
depreciation, and variable costs, electricity, |abor,
packagi ng, etc., as well as marketing expenses and a
return on investnent.

The make al |l owances currently in place were set
as a result of the Class IlIl and IV fornmula hearings held
in May of 2000. Although IDFA testified extensively at
t hose hearings regarding the proper naeke all owance for
Class Ill products, cheese, it does not represent butter
and nonfat dry m |k producers and accordingly did not
itself address the proper make all owance for those
products. Rather, the proper make all owance for Class IV
products was established through the proposals and
testimony of the cooperative processors, who produce about
70 percent of these products, and their associations.

The cooperatives presented date data fromtwo
surveys to determ ne the proper make all owance -- one
survey that had been conducted by USDA s Rural Business
Cooperative Service and one by the California Departnment
of Food and Agriculture. The CDFA data cane directly from
the audits of the trained CDFA auditors routinely perform
in California butter power plants, and which CDFA t hen
publ i shes.
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Based upon this data, USDA in its Decenber 2000

tentative final decision adopted an 11.5 cent make

al l owance for butter and a 14.0 cent neke all owance for
nonfat dry m | k. These make all owances canme into effect
January 1, 2001, and are the make all owances now in place.
(USDA' s subsequent recommended deci sion, which when
finalized will inmplenent nake all owances on a per manent
basi s, proposes to | eave unchanged the nmake al |l owance for
both butter and nonfat dry mlk that were established in

the tentative final decision. Federal Reqister, Vol une

66, Pages 54064 t hrough 54096, October 25, 2001.

In setting these make all owances for butter and
nonfat dry m |k, USDA explicitly stated that it was
establ i shing make all owances at a | evel high enough to
cover all the costs incurred by a bal ancing plant, the
very costs that ADCNE seeks to have paid -- for a second
time -- through Proposal nunber 7. USDA states stated as
fol |l ows:

“Make All owance, (butter). The make all owance

factor in the Class |V butterfat

formul a should be derived froma conbination

of the manufacturing costs determ ned by the

California Departnment of Food and Agricul ture

and by USDA's Rural Business

Cooperative Service, as they were in the
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final decision. The CDFA cost data is
divided into two groups representing high
cost and |l ow cost butter plants, with the
four plants in the high cost group

manuf acturi ng, on average, about the sane

aver age number of pounds of butter as the

seven plants in the RBCS study. Use the data

for the California high cost group of butter

plants is nore appropriate than use of the

wei ght ed average cost for all of the CDFA

pl ants because it is nore likely that the

hi gh cost plants, |like the plants in the

RBCS survey, serve a predom nantly

bal anci ng functi on.

When the RBCS data is adjusted to reflect the
sane packagi ng cost, general and adm nistrative costs, and
return on investnment as the CDFA data for the high cost
group, and the marketing all owance of $0.0015 is added to
both sets of data, the weighted average of the two data
sets is $0.115. This butter manufacturing all owance is
very close to the current allowance of $0.114, and should
continue to provide a representative |level of the costs of
maki ng butter in plants that serve a bal ancing function.”

Federal Reqgister, Volune 65, Page 76842, Decenber 7, 2000.

Thus, USDA intentionally set a nake all owance
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that is high enough to cover bal ancing costs.

And USDA al so did the same with respect to nonfat dry

m | Kk:

“On the basis of the data and testinony
included in the hearing record, the

manuf acturing cost |evel that appears to be the
nost appropriate for use in the pricing

formula for nonfat solids is $0.14. This

value is cal cul ated by using a wei ghted

average of the RBCS survey and the two |ess
cost California groups of plants, adding the
California General and Adm nistrative costs

and Return on |Investnent expenses for those

two groups to the RBCS nunbers, and a $0. 0015

mar keti ng all owance to both sets of data.
The basis for using the two | ower cost
groups of California plants are that the md
cost group is of a simlar average size as
the group included in the RBCS survey, and
that the | owest cost California group has a
very simlar total cost to the m d cost
group. These three groups of plants (the
RBCS plants and the two California groups)
are simlar enough in size and cost to

consider as fairly representative, and
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shoul d enconpass those plants that perform

a mar ket bal ancing function.” Federal

Regi ster, Volunme 65, Page 76843, Decenber

7, 2000.

| will have to leave it to the proponents to
try to explain why they are entitled to marketw de service
payment to cover the costs of bal ancing, when USDA in year
2000 and year 2001 purposely set the make al |l owances hi gh
enough so that they would fully recover those costs
t hrough the make all owances.

It is inportant to note that the cooperatives
were given a full opportunity to respond to USDA’ s
statenments in the tentative final decision that it had
pur posely set the make all owance so as to cover the costs
of those plants that perform a market bal ancing function.
The tentative final decision, fromwhich I have just
quot ed, was issued in Decenber 7, 2000, in order to neet
t he congressi onal mandate that the new make al | owances go
into effect by January 1, 2001. But, parties were given
the opportunity to submt comrents on the tentative fina
deci sion and to suggest changes that shoul d be made.

As best as |IDFA can determ ne, not a single
cooperative or farmer organization chall enged USDA' s
statenment that the butter and nonfat dry m |k make

al | owmances had been set to reflect the costs incurred by
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pl ants that provide balancing functions. To the contrary,
the National M|k Producers Federation submtted conments
on January 31, 2001 stating that it “supports the decision
with one exception”, and that exception did not relate to
make al |l owances. ADCNE, itself, submtted coments on
February 9, 2001, and under the heading “ADCNE Comments
Upon the Make All owances Adopted for Class IIl and |V,
stated as foll ows:

“In determ ning the appropri ate make

al l owmances for Class Ill and Class IV prices,

ADCNE suggested that the Departnent should

use all credible, reliable information

avai lable to it, and we believe the Depart nment

did so and commend the deci sion

in that regard.”

ADCNE's written subm ssion went on to comrent
on two aspects of the Class IIl, cheese, make all owances,
but said nothing nore on the Class |V, butter and nonfat
dry m |k, make all owance.

The absence of criticismis reflected in the
recommended deci sion that USDA published on October 25,
2001, which suggested certain changes in the fornulas
adopted in the tentative final decision, but no changes to
the Class IV make all owances. |In that recomended

deci sion, USDA stated: “No comments were filed that
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specifically addresses the adopted nake all owance for use

in the nonfat solids price.” Federal Reqgister, Volune 66,

Page 54078. And USDA's di scussion in the recomended
deci sion of the butter make all owance does not refl ect
that any coments were filed as to make all owance either.
To the contrary, USDA in the recomended
deci sion repeated virtually verbatimthe conclusions it
had reached in the tentative final decision regarding the
fact that the make all owances had been set so as to
enconpass the costs of balancing. It did so with respect
to the butter make all owance:
“Use of the data for the CDFA hi gh-cost
group plants is nore appropriate than use
of the weighted average cost for all of the
California plants because it is nore |ikely
that the high-cost plants, |like the plants
in the RBCS survey, serve a predoni nantly
bal anci ng function....This butter
manuf acturing all owance is very close to the
current allowance of $0.114, and should
continue to provide a representative |evel

of the costs of making butter in plants that

serve a bal ancing function.” Federal
Regi ster, Volume 66, Page 54077, October

25, 2001.
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And USDA did so with respect to nonfat dry mlKk

as well: “These three groups of plants (the RBCS plants
and the two California groups) are simlar enough in size
and cost to consider as fairly representative, and should
enconpass those plants that

perform a market bal ancing function.” Federal Register,

Vol unme 66, Page 54078, Cctober 25, 2001

Further confirmation that the make all owance
al ready covers bal ancing costs can be derived fromthe
study by Dr. Ling that the proponents rely upon in their
proposal --"Cost of Balancing M Ik Supplies: Northeast
Regi onal Market,” published by RBCS(Report 188). Although
| do not, for reasons | will discuss |ater, agree with
several aspects of that study, the key point here is that
Dr. Ling concludes that, assum ng operating reserves are
10 percent and seasonal reserves are as he cal cul ated, al
of the bal ancing needs of the Northeast order can be
provi ded by three butter poewer powder plants which can
each process three mllion pounds of mlk per day at full
capacity, and which on operate at 67 percent of plant
capacity on an annual basis. Dr. Ling then concl udes
that, assum ng operating setrvices reserves are 20 percent
and seasonal reserves are as he cal cul ated, all of the
bal anci ng needs of the Northeast order can be provi ded by
four butter power plants which can each process three
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mllion pounds of mlk per day at full capacity, and which
on average operate at 75 percent of plant capacity on an
annual basis.

But the plants whose costs were utilized for
pur poses of setting make all owances only operate on an
annual basis at 47.9 percent of plant capacity. That was
the testinony at the May 2000 mi | k order hearings of Land
O Lakes wi tness Dennis Schad, who testified that “the
RBCS survey of seven butter power plants places the
average utilization of those plants at 47.9.” (Hearing
Transcript, page 1212). USDA picked up on this fact in
its December 7, 2000 tentative final decision, noting that
“the capacity utilization estimtes are |ess than 50
percent for the plants in the RBCS survey.” Federal
Regi ster, Volume 65, Page 76843. USDA made the exact sane
observation in the October 25, 2001 recommended deci si on.

Federal Reqgister, Volune 66, Page 54078 (“the edurrent

capacity utilization estimtes are | ess than 50 percent
for the plants in the RBCS survey”).

Al'l el se being equal, a plant that operates at
a hi gher percent of capacity will have | ower per unit of
producti on costs than a plant operating at a | ower percent
of capacity. Thus, given that USDA set the make all owance
so that a butter power plant operating at 47.9 percent of
capacity could cover all of its fixed and vari abl e costs,
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including a return on investnent, it necessarily follows
that a plant operating at 67 percent or 75 percent, of
capacity will do so.

We can use real nunmbers to denonstrate this

point. Dr. Ling calculates that each of the plants needed

for balancing will, if operated at 100 percent of
capacity, receive three mllion pounds of mlk a day, or
1.08 billion pounds of mlk a year assum ng the plant

operates 366 365 days per year, which is 10.8 mllion
hundr edwei ghts. This would result in the popul ati on of
48.384 m|lion pounds of butter, and 87.804 mllion pounds
of nonfat dry mlk if the plant operates at full capacity,
according to the anount of butter and nonfat dry m |k that
can be produced froma hundredwei ght of mlk as stated in
footnote 2 of Tables 3 and 5 of Dr. Ling’ s study. If, as
Dr. Ling assunes, each of the plants will only operate at

67 percent of capacity in order to provide necessary

bal ancing, they will then each produce 32.417 mllion
pounds of butter and 58.829 mllion pounds of nonfat dry
m K.

The question, which was not addressed by Dr.
Ling, is---have the make all owances for butter and nonfat
dry mlk been set at a level that will cover fixed and
vari abl e cost, assumng this |level of production? The
answer is yes.
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Let’s start with fixed costs. The make
al l owmances for both butter and nonfat dry m |k include at
| east two elenents to cover the capital costs identified
by Ling--depreciation and return on investnent (i.e., the
cost of capital). Per pound of butter, the make all owance
includes 1.181 cents per pound for depreciation and 0.73
cents per pound for return on investnent, based on the
depreciation figure in the RBCS cost of production study
presented at the May 2000 hearing, the California
Departnent of Food and Agriculture data on return on
i nvest nent that was adopted by USDA. The two conbi ned
equal 1.911 cents per pound of butter. Per pound of
nonfat dry m |k, the make all owance includes 1.812 cents
per pound for depreciation and 1.74 cents per pound for
return on investnment, based on the depreciation figure in
t he RBCS cost of production study presented at the May
2000 hearing and the California Departnent of Food and
Agriculture data on return on investnent that was adopted
by USDA. The two conbi ned equal 3.552 cents per pounds
of nonfat dry m k.

VWhen one applies this to the pounds of butter
and nonfat dry m |k produced at the plant operating at 67
percent capacity, one can easily calculate that the plant
will receive through the make all owance $2, 709, 100.00 to

cover its fixed costs, consisting of $619, 500.00 for
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butter (1.911 cents per pounds tinmes 32.417 mllion pounds
of butter), and $2, 089, 600.00 for nonfat dry m |k
butter(3. 552 cents per pound tines 58.829 nmillion pounds
of nonfat dry mlk).

MR. ROSENBAUM Dr. Yonkers, should butter be
stricken fromthe first line on page 18.

THE WTNESS: Yes, as | read it, it should be,

t hank you.

This $2.7 mllion is nore than enough to cover
the $2.52 million of capital costs identified by Dr. Ling
for the entire facility. Dr. Ling also identifies
additional fixed costs for insurance, taxes, |licenses, and
adm ni stration, but each of these costs was either a |ine
itemin the RBCS survey data introduced at the May 2000
Class Ill and IV forrmula hearings at which the make
al | owmances were set, or were explicitly added on top of
t he RBCS survey data results by USDA in its decisions
setting the make all owances.

That covers fixed costs. As for variable costs,
Dr. Ling, hinmself, said in his study, and repeated in his
testinmony at this hearing, that every one percent increase
in capacity utilization results in a 0.1 cent decrease in
vari abl e costs per pound of product manufactured.

Cbvi ously, since Dr. Ling s ptans plants operate at 67
percent of capacity and the variable costs covered in the
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butter and powder make al |l owance were based using a pl ant
operating at 48 percent capacity. Dr. Ling s plants wll
receive nore than enough noney through the make al |l owance
to cover their variable costs.

| ndeed, Dr. Ling s methodol ogy woul d suggest
that the current make allowance is 1.9 cents per pound
hi gher than it need be to pay for the variable costs
incurred in his balancing plants, since they operate at 19
percent age points greater capacity utilization than the
pl ants used to set the make all owance.

| could do the sanme calculations for Dr. Ling' s
atternate alternative assunption of bal ancing plants that
provi de operating reserves of 20 percent and therefore
operate at 75 percent of annual capacity. But obviously,
t hat hi gher capacity utilization will produce nore pounds
of butter and nonfat dry m |k, providing even nore noney
to cover fixed and vari able costs.

This is a lot of math, but it is all intended
sinply to denonstrate that USDA was absol utely correct
when it stated in the tentative final decision, and again
in the recommended decision, that the make al |l owances
woul d cover the costs of bal ancing.

Thus, the make atHowanee al |l owances thensel ves
wi Il cover all of the balancing costs that Dr. Ling
identifies, and there is no possible justification for
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i nposi ng mar ket wi de service paynents. In this regard, |
will note that Dr. Ling s study only purports to calcul ate
t he costs of bal anci ng, and nowhere addresses whet her
t hose costs have al ready been paid for through nake

al | owances.

I11. EVEN I F MORE FUNDS WERE SOMEHOW NEEDED TO COVER THE
COST OF BALANCI NG, THOSE FUNDS HAVE BEEN MORE THAN AMPLY
PROVI DED THROUGH OVER ORDER PREM UMS.

G ven USDA's decision to set Class |V make
al l owmances at a level that will cover bal anci ng costs,
there may be little point in establishing that there are
addi ti onal ways those costs can be covered without
resorting to mandatory nmarketw de service paynents. But,
the fact is, such a nmechanismis already in place, through
the existing over order premuns in the Northeast order.

Each nonth a Class | user pays the Class |
m nimum price as determ ned by the Class | nover plus the
pl ant | ocation differential. In many markets, including
the Northeast order, cooperatives then add a surcharge to
this mninmumprice. These are the paynents that
cooperatives receive on every hundredwei ght of m |k that
they provide to a Class | handl er.

These over order prem uns nmay be contracted
bet ween a buyer and a supply cooperative, and can and

often do include a schedul e of prem ums, charges, and
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credits for varying supplies of additional mlk or timng
of deliveries. The premuns also may be negoti ated on an
as needed basis, in which case there is often a “give up”
charge added to cover the opportunity cost of selling that
volunme of mlk rather than running it through the
manuf acturing plant. Regardless of the structure, the
cooperative is receiving nore noney than the Federal Order
m ni mrum t hat the buyer was obligated to pay for Class |
m |l k. These premuns are the cooperatives’ nethod of
recoupi ng the expenses related to any services provided to
t he buyer, including supply managenment or bal anci ng.

USDA- AMS publ i shes the sinple average of these
over-order premuns by market city in +s its annual
sunmaries. In the northeast, the 2000-2001 year sinple
average for Boston, Massachusetts; Phil adel phi a,

Pennsyl vani a; and Baltinore, Maryland were, respectively,
$0. 75, $1.66, and $1.56 per hundredwei ght. We can
estimate the effect these prem uns had on net incone to
all mlk suppliers if we nultiply the average prem uns by
the average Class | utilization, 45 percent, in the

Nort heast order. On an all mlk basis the prem uns bring
addi tional revenues of $0.34, $0.75, and $0.70 per

hundr edwei ght. These receipts are far in excess of the
requested six cents per hundredwei ght marketw de service
paynent that are already being provided by the market.
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Anot her way to think of it is to see the Cl ass
| over order premiuns as the “give up” charge that a
cooperative charges a Class | handler for providing mlk
to the Class | handler rather than processing the mlKk
t hrough the cooperative’s own Class IV facility. The
$0. 75, $1.66, and $1.56 Class | over order prem ums
recei ved by cooperatives are nore than sufficient to cover
t he per hundredwei ght cost the cooperative incurs to
provi de bal anci ng reserves, even assum ng that they are
not already being covered by the make all owances, which
t hey are.

Specifically, Dr. Ling's analysis is based upon
the assunption that the need to provide bal ancing requires
a Class IV plant to maintain substantial unused capacity
in certain nonths, especially during the fall, so that in
t hose nmonths, mlk that would otherw se be avail able for
processing in that plant can be sent to Class | plants to
nmeet Class | needs. Under Dr. Ling s analysis, the Class
IV plant will use that extra capacity to process that mlk
in the spring, when supplies exceed Class | needs.

Dr. Ling s study analyzes the cost of this
bal ancing on a nonth by nonth basis, and concl udes that
the cost of bal ancing reaches a peak of 63 cents per
hundr edwei ght in October. (Ling, page 8, Table 5). Yet

t he cooperative will receive nore than this anmount per
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hundr edwei ght through the $0.75, $1.66, and $1.56 per
hundr edwei ght Class | over order premumit will receive.
V. MARKET TRENDS HAVE GREATLY WEAKENED WHATEVER
JUSTI FI CATI ON EVER EXI STED FOR MARKETW DE SERVI CE
PAYMENTS.

The proponents assert that marketw de service
paynments are needed because they are incurring costs
associated with the need to dispose of m |k during periods

ta 1t is not needed for Class | purposes. | have in

previ ous sections of my testinony denonstrated the ways in
whi ch those costs are already and appropriately being
handl ed wi t hout any provision for marketw de service
payments. But, in this section of ny testinony, | wll
address an ant ecedent question--whether the disposal of
this “reserve” mlk is a major issue to begin wth.

The amount of reserve mlk is largely a
function of two very separate issues. The first relates
to seasonal variations in both mlk supplied to the nmarket
and the demand for mlk to be used in fluid dairy
products. The seasonal variation in Class | use in the
Nort heast markets has in fact changed little over tinme.
Therefore, the major issue related to seasonal reserves is
t he change over tinme in seasonal variations in mlk
producti on.

It is extrenely revealing in exam ne trends in
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the seasonality of m Ik production in the United States
over the past 50 years. | have charted USDA data for U. S.
m | k production on Chart 1 of ny testinony.

MR. ROSENBAUM And Dr. Yonkers, is that the
docunent that is now has been marked as Exhibit 22?

THE W TNESS: Yes, it is.

Each of the colored lines charts seasonality
during a three year period, starting with the period of
1949 through 1951, the green line, and continuing, in 10
year intervals, through the period 1999 through 2001, the
red line.

The chart depicts average daily m |k production
for the three year period as having a value of one. For
each of the three year periods, the chart shows, on a
nmont h by nonth basis, the degree to which that nmonth’s
average daily m |k production exceeded or trailed, average
daily m |k production for the entire year. Thus, if
average daily m |k production during a given nonth
exceeded the annual average daily m |k production by 20
percent, that nmonth’s production was given a val ue of
1.20. Conversely, if average daily m |k production during
a given nonth trailed the annual average daily mlk
producti on by 20 percent, that nonth’ s production was
given a val ue of 0. 80.

VWhat this chart reveals is that seasonality has
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sharply and steadily declined over tinme. For exanple,
during the first tinme period chartered, 1949 through 1951,
average daily m |k production during the peak nonth of
June was a whopping 27 percent nore than the annual daily
average, while average daily m |k production during the
dip nonth of Decenber fell alnobst 20 percent bel ow the
annual average. The line on Chart 1 that depicts
production during the 1949 through 1951 tine period, the
green line, looks |like a roller coaster. Handling the
m | k produced during those sharp peaks and | ow vall eys
doubtl essly presented a chal |l enged.

But, as Chart 1 clearly reveals, seasonality
has sharply, and steadily, declined over tinme. A
conparison of the period from 1949 through 4959 1951, the
green line, to the 1999 through 2001 period, the red |line,
is particularly revealing. During the earlier period,
average daily m |k production during the peak nonth
exceeded the annual daily average by 27 percent, but it
did so by only four percent during the nobst recent period.
Conversely, during the earlier period, average daily mlKk
production during the dip nonth had trailed the annual
daily average by 20 percent, but it did so by only four
percent during the nost recent period.

I n other words, the swing from peak to dip was
47 percent of annual average daily production in the
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period 1949 through 1951, but only eight percent in the
period 1999 through 2001. Seasonality has thus declined
by over 80 percent over the |ast 50 years.

VWhile Chart 1 covers national data, the sanme
decline in seasonality can be seen in data relating to the
three Northeast order states for which USDA reports
nmont hly data (New York, Pennsylvania, and Vernont). Chart
2 tracks seasonality in those three states, and reveals
the sanme precipitous decline in seasonality as has
occurred on a national basis.

MR. ROSENBAUM Dr. Yonkers, is Chart 2 the
docunent that has been marked as Exhibit 23?

THE W TNESS: Yes, it is.

In short, if there was ever a need for the type
of bal anci ng paynent advocated by the proponents, that
time canme and went | ong ago.

V. PROPOCSAL NO. 7 | S HOPELESSLY FLAWED

In addition to all of the foregoing, Proposal
Number 7 is hopelessly flawed. Small handl ers woul d not
qualify for paynments regardl ess of the bal ancing they
perform Large cooperatives could qualify for paynents
wi t hout providing any marketw de benefits whatsoever. In
these respects, the proposal is a direct violation of AMAA
requi renents.

Moreover, the flow of mlk into and out of the
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order causes producers in the order to pay for bal ancing
services being provided to producers in other orders.

This is the very defect that Ied USDA to reject marketw de
service paynents the last tine they were considered in
m | k order hearings.

PROPOSAL NO. 7 Violates the AMAA. The AMAA
specifies the persons who the Secretary nust include as
reci pients of any marketw de service paynents. The first
group listed is “handlers that are cooperative marketing
associ ati ons described in paragraph(F), and the second
group are “handlers with respect to which adjustments in
paynents are made under paragraph(C)...” Paragraph (O
provi des authority for the Secretary to make adjustnents
in paynents by handlers so that each handler’s mlk
payments are based upon the actual quantity of each class
of mlk he used multiplied by the prices for each class.
Since the paynents by all handlers are adjusted to refl ect
their actual class usage, all handlers should be eligible
for marketw de service paynents.

The AMAA nekes no distinctions based upon the
size of the handler or cooperative. |If a small handler or
cooperative provides a service of marketw de benefit
within the scope of any marketw de servi ce paynent program
adopted by USDA, that small handl er or cooperative is
entitled to receive marketw de service paynents.
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Proposal Nunber 7 violates these requirenents.
The Proposal’s criteria for receiving marketw de service
payment (no nore than 65 percent Class | usage, and pooling
nore than one mllion pounds of mlk a day or three
percent of the total m |k pooled for the nonth) woul d
exclude all but the |argest handlers. Moreover, IDFA is
not aware of any non-cooperative handler that would
qualify. Thus, the Proposal violates the statutory
requi renent that any handler can qualify for the paynent.

Proposal Nunber 7 violates other statutory
requirenents as well. The principal requirenent
established for the marketw de service paynents is that
such paynents are limted to “services of nmarketw de
benefit” and therefore, may qualify for marketw de service
paynments. These include providing facilities to furnish
addi tional supplies of m |k needed by handlers and to
handl e and di spose of m |k supplies in excess of
guantities needed by handl ers; handling on specific days
quantities of mlk that exceed the quantities needed by
handl ers; and transporting mlk fromone |ocation to
anot her for the purpose of fulfilling requirenments of mlk
of a higher use classification or for providing a market
outlet for mlk of any use classification.

Proposal Nunber 7 conpletely fails to neet AMAA

requi renents, because the recipients would not be limted
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to those providing services of marketw de benefit. All
that a handler has to do to qualify for such paynents is
to pool a mninmumquantity of mlk, and transfer |ess than
65 percent of that mlk to a Class | plant.

Thus, a person or cooperative that operates a
Class Ill cheese plant, and does so at 100 percent of
pl ant capacity, 365 days a year, would qualify to receive
the six cents per hundredwei ght nmarketw de service
payment. Yet that handl er woul d not have engaged in any
activity that neets the AMAA criteria of a service of
mar ket wi de benefit.

More generally, the proposal ignores the
realities of the market, in that no two Class | plants
experience the same need for bal ancing, at any one tine,
yet al one across the year. A marketw de service paynent
of the kind proposed here would charge all producers for
costs that are in fact varying and handl er specific.

The proposal woul d cause non-cooperative producers to bear
the cost of balancing mlIk fromoutside the order. USDA s
decision in 1987 to reject proposals for marketw de
service paynents in the seven Sout heast orders was based
in substantial part on the fact that the issue of

provi ding reserve supplies of mlk to neet Class | needs
is so complex and vari able that no one set of regul ations
can cover the issue without creating significant
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i nequities anmong mar ket participants.

USDA specifically found that if nmarketw de
service paynents had been established in those orders,
t hose paynents woul d have gone to the manufacturing plants
that were servicing mlk from producers | ocated outside
t hose orders. USDA stated as follows: “Wth the extensive
amount of inter-market m |k nmovenments throughout this
broad area, the adoption of the proposals would result in
producers in the seven markets bearing the burden of
bal ancing m |k supplies for handlers not associated with

the |l ocal markets.” Federal Register, Volunme 52, Page

15951, May 1, 1987.

I n other words, producers in those Southeastern
orders woul d have experienced a reduction in their pool
draws(as a result of the deduction of marketw de service
payments) when the only service being provided were to
producers in other orders, whose pool draw was |eft
unt ouched.

The evidence in the Northeast is just as clear,
and is, | mght nmention, not an issue addressed in the
Ling Study. Appendix 16 of the data that the Market
Adm ni strator introduced at the begi nning of these
hearings tracks by nmonth the quantity of mlk that is
pooled in the Northeast order from producers |ocated in

states outside the boundaries of the order. That dat a
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show that m |k noves into the Northeast order fromthose
producers in far |arger volunes in those nonths when,
according to the Ling Study, the nobst surplus
manuf acturing capacity i s needed.

Specifically, in May, June and July of 2001,
nore than 100 mlIlion pounds of mlk a nonth was received
from producers | ocated in states outside the Northeast
order boundaries, an anmount roughly equal to five percent
of the total mlk pooled on the order in each of those
mont hs. Thus, the manufacturing facilities of the
Nort heast order are being used to balance the mlKk
supplies in other orders, by providing a manufacturing
outlet in the spring for mlk in excess of Class | needs.
Yet Proposal nunber 7 would call for marketw de service
paynments to be paid on the mlk com ng fromthese other
areas, thus causing Northeast producers to cover the cost
of mai ntai ni ng manufacturing plants to bal ance ot her
mar ket s.

Under these circunstances, Proposal Nunber 7
woul d violate the inportant principle that the m |k order
system shoul d be a transparent as possible, and that all
producers who participate in the pool should be paid
uniformy fromit. But under Proposal Nunmber 7, sone
producers will receive only the blend price, while others

will receive both the blend price and the extra paynment,
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for services that will be unidentifiable at best and non-
exi stent at worst.
VI. THERE |I'S NO EMERGENCY

The Notice of Hearing requests evidence

on whet her energency conditions exist that would warrant
om ssion of a recommended decision. Sinply stated, there
is nothing to suggest that the absence of marketw de
service paynents is creating an enmergency situation that
must be addressed by the i mmedi ate adoption of a six cent
per hundredwei ght paynment schene.

Rat her, far from establishing an enmergency, the
evi dence denopnstrates that Proposal Number 7 should be
rej ected.

Thank you.

JUDGE BAKER: Thank you. M. Rosenbaum do you
have anything additional we open it up for cross?

MR. ROSENBAUM | do not, Your Honor.

JUDGE BAKER: Very well. Are there any
guestions? Yes, M. Beshore?

MR. BESHORE: Thank you, Your Honor.

Good afternoon, Dr. Yonkers.

THE W TNESS: Good afternoon.

CROSS EXAM NATI ON

BY MR. BESHORE:

Q Dr. Yonkers, let’s tal k about USDA history,
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Q Do you represent your testinony to be the full
and conpl ete history of marketw de service paynents under
t he Federal orders during the tinme you represented?

A No, | believe | stated that | was recounting
USDA' s decisions to reject marketw de service paynent
proposal s.

Q Oh, okay. So, it is a partial, it is an
el ective history of the Departnent’s consideration of
mar ket wi de service proposals then. Just the rejections,
correct?

A It is the proposals that | believe are rel evant
here that were nost simlar to the one presented here,
yes.

Q Well, let’s, let’s consider sone of the
proposed, sonme of the history of marketw de service
paynments that you have not taken note of in your
testi nony.

First of all, prior to 1985, these type of
things were not allowed to us by law, correct?

A | agree with that, yes.

Q So, that the history prior to 1985 is of, sone
of the history you did nmention was the inplenentation of

proposals in the Northeastern orders, Order 4 at least, to
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make payments fromthe pool for transportation surplus
m |k, which would be declared to be illegal. Do you

recall that?

A Yes.

Q You are aware of that?

A Yes, | am

Q Okay. You didn’t note it in your testinony,

however. Correct?

A Correct.
Q Okay. Now, after the provisions were, of
course, policy, through 85, | think you quote sonme policy

positions taken by fol ks. Congress expressed the
controlling policy provision for this hearing when it
amended the Act in 1985, isn’'t that correct, and none of
us have the prerogative to override that controlling
policy directive in this proceeding, true?

A | nmade no representation that | was trying to
override Congress’ actions.

Q But, you disagree with that.

A | don’t think |I ever stated that | disagreed
with the 1985 amendnent to the AMAA.

Q Ch, okay. So, do you then, t—bet+eve agree
that t+hat it is appropriate to provide in federal orders,
for the reinbursements of handl ers who provide services of
mar ket w de benefit fromthe pool.
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A | agree that it is appropriate to have a
hearing to di scuss whether there is benefits of marketw de
benefit and whether those benefits justify federal order
action under those, yes.

Q And that the hearing establishing that they
shoul d, that they should be adopted, correct, if the
hearing so establishes, they should be adopted? That is
what the | aw provides, does it not?

A If that is what the hearing record showed and,
and that is what the USDA included, then |I have no
argument with USDA taking that deci sion.

Q Okay. Now, sone of the history you do report
here was that after the ‘85 Act, there was a hearing of
mar ket w de service paynents in the upper M dwest or the

Chi cago Regi onal Order at that tinme were—+neur++ng , O der

30.

A Yes.

Q Okay. Are you famliar with those proceedi ngs?

A | have read parts of the decision fromthat
proceeding. | was acted in the proceedi ngs, thenselves,
no.

Q Okay. You have read parts of the decision. |Is

that your entire field area of those provisions?
A | have al so reviewed some of the history
docunments related to the use of those provisions.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



o g A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

926

Q Such as?
A The USDA final decision, which discussed
regi onal specific provisions -- farm provisions discussion

that was issued in 1999.

Q Okay.
A The Upper m d-west region.
Q Ckay. Well, that is another decision, another

deci sion, decision that wasn’t reviewed in your direct
testinony, but I am concerned with, with the adoption of
the 1987, | think, the original provisions in Oder 30 for
mar ket wi de servi ce paynents.

A Ckay.

Q Okay. Now, in that proceeding, first of all,
Order 30 is an order which covers regional order, is an
order of low Class | wutilization historically, you are
aware of that.

| am aware of that.
Q Okay. And, but, you know, virtually got

a—— sea of mlk in Wsconsin and Northern Illinois,

avai |l abl e supply of Class | marketed in that region,

correct?
A Correct.
Q And you woul d be aware that, if you revi ewed

t he decision, that given that |arge market with an
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abundant m |k supply, the Secretary of Agriculture found
it, found on the basis of a hearing, that the producers
who were supplying the Class | nmarket were incurring costs
of supplying the market that were not being equitably
shared by all of the producers and that it should be
rei mbursed by paynents fromthe market order pool for

those Class | deliveries, correct?

A I would not disagree with that.
Q Okay. Well, that is what he found, did he not?
A I am | am not going to disagree with your
st at enent .
Q Okay. So, it is certainly possible then that

providing mlk in a surplus situation, surplus market
situation, low Class | utilization market situation to the

Class | market can provide, as the Secretary found,

benefits to all in the market, correct?
A Correct.
Q Whi ch the, the cost of which are not uniformy

shared and it should be reinmbursed fromthe pool, correct?
A Correct.
Q Ckay. So, you understand that today, the fact
t hat those provisions were adopted so that the suppliers
of Class | supplies in the Chicago Regi onal Order,
recei ved an ei ght cent per hundredwei ght additi onal
paynment fromthe pool, probably asserbted assenbly credit

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

928
or assefbted assenbly paynent, for providing services for
t he mar ketw de benefit.

A My understanding is that the paynent is
recei ved by the receiving handler, not the supplying
handler. And it is specifically tied to Class | mlKk
bei ng delivered in order to neet the requirenents under
the AMAA to provide mlk for Class | needs.

Q What- Right, the Class | mlk for Class | needs
receives the --

A For a specific function, specific mlk that is
moving to the Class | market and my understanding is that
the credit for the receiving handler, not the shipping
handl er .

Q Do you understand the —cants—of—howsone
mechani cs of the settlenent process in Order 30 versus
Order 1?

No, Marvin, | do not.

Q Ckay. So, if | represented to you that, you

know, in effect, the intent and effect of the credit is to

make it available to those who make the raw m | k avail abl e

for Class | utilization, it has to be Class |, classified
as Class |, to the alternate handl er.

A I amnot, if you want to represent that, you
can. | amnot going to agree with that. M understanding
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is that that credit is for the receiving handler, not the
shi ppi ng handl er.

Q Well, you also are aware that in Order 3%~ 30,
mar ket wi de service paynents, that the Secretary found that
it was, that certain persons were incurring costs of
transporting mlk for Class I, to the Class | handlers in
t hat mar ket ?

A Yes.

Q And that service was a marketw de benefit, but

the costs weren’t being equitably borne by the nmarket,

correct?
A That is correct.
Q And, therefore, you provided for the

rei mbursenment to persons transporting mlk for Class |
utilization, out of the pool, as marketw de service
payment, correct?

A Well, I don’t know that it was the person
transporting. Once again, it was the receiving handl er
and it was for Class | mlk and it was to, the purpose of
it was largely to account for the differences in those
county specific plants locations, specific Class |
differential for mlk that was pooled at a plant with a
lower Class | differential, and then shipped to a pl ant
with a higher Class | differential.

Q In any, setting aside the—eants nechanics, the
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mar ket order pool, the revenue is available to al
producers, is reduced in Order 30, in order to provide for

t hose paynents or credits for Class | mlk limts,

correct?

A To the receiving handler, correct.

Q Correct. OCkay.

Now, those credits in this marketw de service
paynments --

A | like themto be called credits, Marvin, that
is --

Q Okay. Whether you call a paynent a credit or a
debit, it is net gain to somebody. It is a net loss to
the pool no matter what you call it, is it not?

A Yes.

Q Okay. So, then it wouldn't matter what we are

calling it. W are tal king about the sane econom c
transaction, are we not?

A The sanme econom ¢ transaction is what?

Q As mar ketw de service paynents as proposed in
Proposal 7.

A I don’t think so at all. And these are for
specific functions that are served in the Order 30 market.

Q I am not tal king about the functions of the
Order. | amjust tal king about the flow of funds. You

seemto nake tp—— a point calling it a credit make it
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sonet hing different than a paynent.

A And, okay, the flow of funds is the, | was
calling it a credit rather than a nmarketw de service
paynment. ~-- | agree in either case, into Proposal nunber
7, or in the Order 30 assenbly credits and transportation
credits, that is noney that comes fromthe pool.

Q Okay. And those paynents in Order 30 were
continued, or readopted by the Secretary in the —— new
Order 30 post Federal Order Reforn?

A Correct, the 1999 deci sion.

Q Ckay. You are also aware, you did not, it
wasn’t nmentioned in your direct testinony, of the
mar ket wi de servi ce paynents that have existed in the
Sout heastern and Sout hwest for various movenents of mlKk
on and off those orders?

A The transportation credits to nove mlk into
the orders for Class | use.

Q Wel |, they are nmarketw de service paynents as
aut horized by the 1985 Act.

A Il will not, yes.

Q Okay. Because in those cases, on the basis of
the hearing record, the Secretary found that sone parties
were providing services that were of nmarketw de benefit,
correct?

A Yes.
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Q Such as in Southwest, are you famliar with the
Sout hwest credits, which are no longer in effect, but were

in effect for a period of tine, transportation.

A No, I amnot famliar with that.
Q Okay. Well, just let nme represent a little bit
about them and see what you think. In that situation,

the Secretary found that some parties, coopetratives,
cooperative handlers, particularly, were required to
absorb the costs of transporting surplus mlk out to, to
| ong di stance points for disposal and that that provided a
service of benefit to everyone in the market. You could
agree with that, is a fact --

A I am not going to agree with what happened, |

amnot famliar with the Sout hwest market.

Q Okay. Well, that is part of the USDA history of
mar ket wi de service paynents that you -—— know not hi ng
about .

A No, | did not put it in nmy testinony.

Q Ckay. Let’'s, let’s talk alittle bit about its

i nvol venent in Proposal 7, then. You referred to it a
couple of times as “purported” bal ancing costs or

bal anci ng paynents. 1Is it your position, Dr. Yonkers, or
of the International Dairy Foods Associ ation, that

bal ancing the Class | market does not involve costs?
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A No, that is not our position.

Q You know it involves costs, do you not?

A Yes, that is true.

Q Ckay. And the cost as, in ternms of, the cost

can be isolated and identified conceptually as Dr. Ling
did to the cost of bal ancing seasonal supplies and the
cost of the operating reserves necessary.

A Specifically with the nethodol ogy enpl oyed,
while | do not agree with his nmethodol ogy of cal cul ating
seasonality, but, applying it in his graph, | have no
di sagreenent with the way he cal cul ated that.

Q I mean, conceptually there are, there are
seasonal bal ancing requirenents for the Class | market,
are there not? Setting aside how they are calculated, it
is areal world phenonena, that sonebody is going to take
care of.

A You speak of it as if there is an entire Class
| market. Every handler has a different need for
bal anci ng both seasonally and in operating the—service
reserves, because every handler has a different situation
in terns of how many days a week they receive mlk, what
their custonmer profile looks like in terms of package
route sales. And the seasonality of the production profile
on the farnms or the cooperatives that happen to be serving
them if it is a small cooperative.
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Q And there is also a nmarket aggregate.
A Certainly there is a market aggregate.
Q And that is what Dr. Ling attenpted to

represent, did he not?

A I think that is what he attenpted to represent,
yes.

Q Okay. And you woul d agree, dependi ng on how
you calculate it that there is, a market aggregate need
for bal ancing the seasonality of production of the
seasonal ity that—yot—wottd of fluid demand.

A Yes.

Q Now, there is also both individual and market
aggregate needs to bal ance the operating demands of the

Class | market.

A That is correct.

Q You, anmong the nenmbers of |DFA, are many of the
Class | handlers in this market, | assune.

A Yes.

Q Now, you know as Proposal 7 doesn’t charge,

your nenbers, correct?

A | understand that. One of the reasons | am
here is because many of ny nmenmbers in the Northeast
bel i eve very strongly that they are already paying for
this, and they don't see why the farners that shipped
tath+eett+y to themdirectly, should now be charged. foe+ —
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Q You are here as a farnmer advocate, Dr. Yonkers,
is that --
A I am here on behalf of ny handlers, my nenbers,

because they have asked ne to appear.

Q Okay. Well, since it doesn’'t cost, the Proposal
7 doesn’t cost them anything, | am wondering what dolt
t hey have got in the fight.

A Well, maybe | can express this way. | DFA and
its predecessor organizations, MF, and Il CA before and --
had had | ong standi ng policy that the pool should be
shared equally by everyone. And they have al ways opposed
t aki ng nonies fromthat pool for services that they very
firmy believe should be provided for by the market. And
you may have heard nme use that word a fewtines in a
hearing in this rooma few years ago. And that is, ny
menbers believe that markets are the best way to encourage
services to be provided.

Q Okay. Have you provided, do you have any
information with respect to any of the individual or
aggregat e operating bal ancing needs of your nmenbers?

A No.

Q Are you, have you had the opportunity to review
Exhi bit 16, Dennis Schad s data, conpilation, with respect
to the deliveries of ADCNE cooperatives to distributing

plants in Order 1?
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| don’t have that up here with me, but, | was

here when Dennis Schad was here. And are the tables you

are referring to with the nonths of May and Novenber ?

Q

Yes. Did you review it at that time, the tinme

that he was testifying about it?

A

O » O » O >» O

A

What do you nean review it?

Review it.

I, 1 --

Look at.

| looked at it, |I |ooked at it.

Okay. And did you analyze it?

What are you asking ne to analyze it for?

For what it shows.

That there are fluctuations in the anmount of

m |k delivered by day of the week, showed very clearly,

and even with days within the nonth that shows variation.

Q

Ckay. Do you have any reason to believe those

are not correct figures?

A

Q
A

Q

I have no, it is not ny data.
But, they are your nenbers.
Okay.

The handl ers who are demandi ng those deliveries

on those days and those volunes are your nenbers.

A

The handl ers are demandi ng, they are asking for

t hose deliveries, and for it, many of them believe very
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firmy they are paying for it.

Q | understand that. W can tal k about that
later. | amjust tal king about the --
A I have no reason to disagree with those tables

of Dennis Schad.

Q But, as, in fact, as we, as the representative
of those handlers, you can affirm can you not, that they
ate required for their businesses, those kinds of
fluctuating raw m |k, raw product deliveries to neet their
needs?

A I am not going to affirmfor nmy nenmbers how
t hey operate their plants. There is one nenber already
on, there are sone other nenbers that will be testifying
later. And they can talk about that directly. | am not
going to affirmthat, that represents all of ny nmenbers or

any individual menber’s fluctuations.

Q But, you don’t have any data to indicate that -
A | didn’t bring any data to address that issue.
Q You woul d agree, would you not, that neeting

t hose fluctuating daily demands involves costs to the
supplier?

A Yes, | suppose, | amtrying to just think of a
farmthat tied his production pattern to the demand and,

you know, you can’t do that on a daily basis. So, yes, |
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agree with that.

Q Do you know any farnms that --
A | just, | just said you can’t do that on a
daily basis. I, | was always going to make my mllion

dol |l ars betting the cow that you only go five days a week,
but that didnt work.

Q Okay. Coupl ed down with the one that
produced, you know, 21 mllion in Novenber and 11 mllion
ofA—— in May You would really hit the jackpot.

A The fact that it was different between May and
Novenber woul dn’t make any difference, if they were
produci ng at that |evel.

Q Okay. Do you have any information with respect
to what the costs of providing those, of neeting those
fluctuati ng demands m ght be to a supplier?

A No.

Q Now, if those, well, one of your contentions is
t hat whatever costs there are of balancing, it already
covered, you don’'t, as | understand it now, let ne be
clear, you are not disputing that there are costs to
bal ance the Class | market and tailor deliveries to the
demands of the, the needs of the distributor?

A I am not disputing that.

Q Okay. But, one of your contentions is that the
cost are already covered in the Class |V nmake al |l owance,
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do | understand your testinony correctly?

A No, USDA said that and | am agreeing with them
whol eheart edly.

Q Well, you are contending here today that the
cost represented in Proposal 7 for supplying and bal anci ng
the Class | market, that those costs are already
reimbursed in the Class | make all owance and, therefore,
Proposal 7 should be rejected. That is your testinony,
isn't it?

A And, and | am making that assunption or | am
maki ng that claimon the fact that USDA set those nake
al | owances specifically to provide for bal ancing and they
did so using data from plants that operate at 50 percent
of capacity on an annual average, which by Charlie Ling' s
study, is far |lower than they would need to provide the
bal anci ng needs in the Northeast.

Q Well, you read your testinony, | heard it. But,
et me ask you this, if a cooperative such as Dairyl ea,
DMS, or a proprietary —— handl er bal ances, bal ances to a
Class | market, +F+ with other than Class IV utilization,

i n what manner does the Class |V make al |l owance cover
t hose costs?

A | guess | didn’t address that because |I hadn’t
really seen anything fromthe proponents to say it is
bei ng handl ed.
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Q Were you in the roomtoday when Ed Gal | agher
testified?

A Ed Gal | agher was tal ki ng about renting
capacity, but | don't recall himtelling nme what class
that it was going in.

Q Well, were you here and heard himtestified
about his, their use of all of the cheese and ot her
facilities throughout, other class facilities throughout
the Northeast as a portfolio of facilities that they rent,

so called rent, to balance their m |k supply?

A Okay.

Q You did, did you not?

A Okay.

Q Okay. And to the extent that their costs are

incurred through renting, for economc relationships with
facilities other than Class IV facilities, Class |V make
al l owance does nothing or does cost, isn't that correct?
A I am not concerned with the fact that they
choose to do it through another facility than Class |V.
The evidence is that they can do it through Class IV. |If
t hey want to nmake a business decision to do it another way
based on the business econom cs as they understand it, |
woul d expect that they are doing it because it is to their
advantage to do it that way rather than do it through

Class IV. But, that is not saying that their costs aren’t
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bei ng covered and the evidence is that it would be covered
if they did it through Class IV. So, | can’t imagine that
it wouldn't be, if they did it another way. That woul d,
to me would be not a very wi se busi ness decision to do.

If you were going to do it at a |oss that way, rather than
run it through Class IV, where it is covered.
Q I n what manner are their costs covered when

they do it, covered by the class prices of the federal

order system when they do it through Class Il1l facilities?
A They don’t have to do it through Class I11.
Q No, but when they do, Dr. Yonkers, when they

do, in what manner are their costs covered by the class

prices in the federal order systenf

A By the fact that they could do it through Cl ass
V. It is there. It is available to them as an outlet.
Q Okay. Now, are you testifying to the Secretary

that there is sufficient Class IV plant capacity in the
Nort heast to handl e every possi bl e bal ancing need for the
Nor t heastern mar ket ?

A I don’t know that, the aggregate plant capacity
in class priee |V use is in the Northeast market, so, |
can’t answer that question. | suspect there is a nunber
of people that would |like to know what aggregate pl ant
capacity use is in regions of the country, but | don’t
have that information.
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Q Where in the Class IIl and IV nake al |l owance
decision is there | anguage that tells us that those nmake
al | owmances or Class |V nmake all owances, specifically, and
exclusively, |I take it, is intended to cover the cost of
bal anci ng the operating reserves of Class | plants?

A I don’t believe that ever specifically
identified operating reserves or seasonal reserves or
necessary reserves. It concluded that those plants were
operating at the capacity utilization |level that suggested
they were doing, a substantial amunt of bal anci ng and,
therefore, their costs were covered. | didn't submt the
data to USDA that those nmke all owances were set on. It
was audited data fromthe State of California and it was
data subm tted by cooperatives through the survey done by
Dr. Ling, that they were at+ Rural bBusi ness eCooperative

sServi ce.

Q Now, Dr. Yonkers, have you done any, the next
argument, one of the argunents you nake about the
rejection of Proposal 7 was that prem uns, over order
paynents, should be deened to cover a cost in bal ancing.
First of all, do you have any information for us with
respect to actual over order paynment progranms for
bal anci ng that any of your nenbers make?

A No, | do not.

Q Do you have any information for us with respect
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to what your nenbers pay over order to their independent
producers?

A No, | do not.

Q Now, let nme ask you this. |Is Bern Dairy one of
your nenbers?

A I am not going to discuss our nmenbership |ist
at the hearing.

Q Well, let’s assune you have a nmenber, Bern or
ot herwi se, is Readi ngton Farnms one of your nenbers?

A Readi ngton Farns has testified on behalf of
| DFA, not --

Q Okay. Now, he testified that he has got a group
of independent producers, he pays them 50 cents to a
dol I ar over the bl end.

A He didn't say 50 cents to a dollar. He didn't
di sagree with the characterization of one of your
proponents had made that that is the, he didn't say it was
specific, but between 50 and, 50 to a dollar over that.

Q Okay. Well, take it anyway you want it, if he
is going to keep an independent m |k supply in the
Nort heast, he is going to have to be paying 50 cents to a
buck over the, over the blend, wouldn’'t you agree?

A I am it is based on marketing conditions and I
woul d assunme that that is not the sane fromyear to year

nor within the year. You can say that if you w sh.
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Q Wel |, are you disagreeing that your nmenbers pay
regul ar substantial premunms to their non nmenber producers
in Order 17

A I am not going to testify to that because
have no know edge that they are regul ar and/or
substanti al .

Q Don’t you think that would have been pertinent
information to have if you are going to cone and testify
in this record that, that the pool, as the proxy for those
farmers, that you are here purporting to represent, don't
you think that would be inportant information to have, to
present, Dr. Yonkers?

A I relied on data published by USDA on the
average | evel rather than on any specific |evel and
i ndi vi dual pl ant.

Q What is the data you relied on with respect to
t he average | evel of paynent of over order of prem uns to
i ndependent producers in Order 1?

A | did not rely on for independent producers. |
don’t have any data on anythifg—— i ndependent producers.

Q Just the published data, to rely on, is that
correct? You didn't get any data fromthe nmenbers --

A That is correct.

Q -- fromthe nmenbers who you represent with
respect to what they pay the producers, but you are here
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to testify for the benefit of, correct?
A Let nme take that apart.
| don’t think there is anything in ny
testinmony that said the over order premuns paid to non
cooperative independent producers supplying the
proprietary plants is part of this calculation at all.
Q Well, let’s see whether —— it ought to be.

Well, let's see whether—or—not if it ought to be. Your

testinmony is that you pay, that handl ers pay cooperatives

over order prem uns for bal anci ng services, correct?

A They pay cooperatives over order prem uns and
fromthat --

Q Fromthat --

A | don’t even think they need to cover their
bal anci ng costs, because | believe it is covered, | agree

with USDA, that it is being covered under the make
al l owance. And | believe | denonstrated that.

Q Okay. If it doesn’t need to be covered out of
the prem unms, can we just take the Il of your testinony

and excise it --

A What page are you on?

Q -- for the record? Nineteen through 21.

A As | clearly state that is theirr——— there on
top of that.
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Q Okay. Well, let’s talk, let’s talk about that.
Because it is certainly not there on top of any Class 11

prices. But, let’'s talk about it.

A What is not there on top of Class IIl prices?
Q The over order premium the Class | handlers
pay.
Vell --
Q Class Ill prices was related to, you are saying

it is on top, because you are assunm ng that the bal ancing
costs have already been paid by the class prices, have

al ready been contenpl ated through the class prices.

A Through the make al |l owance.

Q Through the Class |1V make al |l owance.

A That is correct.

Q Okay. That was ny reference to Class I11.

Sonmebody who has got Class Il —¢+drnet—get——+n , are
not getting it out of Class IV.

A If they choose to balance with Class IIl, when
Class IV is available to them that is their business
deci si on, Marvin.

Q Okay. And business decision of your nmenbers is
to purchase substantial supplies of mlk from non
cooperative nenbers, have it delivered year round to the

di stributing plants, every day of the year, pay them
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substantial over order prem uns, assume with nme for a
noment, that the deetarat+oernr information in the record is
correct, that is 50 cents to a dollar a hundredwei ght over
order. Pay them that noney over order, have them
delivered there every day of the year. That is a business
deci si on by your menbers, correct?

A Well, it is not a business decision by all ny
menbers. | want to nmake that very clear. And | cottd
couldn't even tell you how many of ny nmenbers are what
percent of the m Il of ny menbers that is included.

Q Ckay. You don’t have that information for this

record, either.

A Fromthis record or for this record?

Q For this record.

A No.

Q Okay. But, those of your nenbers, whatever

portion it m ght be, who are purchasing mlk fromthe
4,000 i ndependent farmers in Order 1, pay them 50 cents to
a dollar a hundredwei ght, having their mlk delivered to
the ptants distributing plant for Class | utilization
every day of the year, nearly every day of the year, as we
have heard testinony, that is a business decision nade by
your -- correct, your nenbers.

A | believe so.
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Q Okay. Now - -

A They believe that that prem um has been
necessary to generate the supply of mlk and m |k that
t hey receive.

Q Okay. Now, you would agree with nme then that
mar ket pl ace is for dairy cooperatives in the Northeast are
going to —— retain the mlk supply, they are going to
meet that conpetition in terns of pay that you set by
payi ng those i ndependent producers who provide no
bal anci ng services to your plants, they are going to beat
t hat conpetition by paying a conpetitive pay price,
correct?

A I am not going to agree with that, because |
think I heard Ed Gall agher testify the fact there is only
alimted anount of mlk needed for Class | needs. So,
that m |k would be marketed --

Q As a dairy econom st, how nuch | ess than that

mar ket’s setting price, is DMS and Land O Lakes, Allied

Agrreatt Agrimark, St. Al bans =— how nuch | ess are they
going to be able to pay and mai ntain nenbership —— base.
A | think they have to be conpetitive in

generating —— their mlk supply.
Q Conpetitive with the—prtees—— co-o0ps.

A My nmenbers, they have to be conpetitive with
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thetrr—eosts co-ops, though, so it is, you know, it is a
vi ci ous et+ete cycle. The eests co-ops have to be
conpetitive for ny nenbers, my nenbers, that have that

i ndependent supply, have to be conpetitive with the eests

CO- OpsS.
Q Ri ght .
A I, that, that fosters, actually that is exactly

the conpetition that provides the greatest return in the
mar ket .

Q Right. Now, for the eests co-ops to be
conpetitive, they have to pay sonething conparable to the
producers, to what the producers are getting paid, this
market- mlk is not balanced in any way?

A I think that was the testinony of one of your
proponents presented, yes.

Q All right. And on top of that, the
cooperatives are going to have the bal anci ng cost
represented by the deliveries required by the distributing
pl ants as denonstrated and docunent ed
rAte—— in Exhibit 17, correct?

A What | heard presented by your proponents was
that not only can they suffer those costs, but they can
still be conpetitive in paying in the market. \Wat |

heard Ed Gal |l agher say is that he is paying a conpetitive
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price in the market te—spt+te despite the fact that he had
t hose | osses. | also heard him say that he makes it, |
don't know if it was DMS or Dairylea, makes a decision to
sell mlk to a Class | plant rather than run it through a
Cl ass IV bal ancing plant based on |ong termrel ati onships
with his custonmers. And yet when he cal cul ated and did
his exhibit, which showed the | osses he was exhibiting, he
was only counting the mlk on that exact |oads, that were
not going into that plant. He wasn't counting the over
order premuns on all loads of mlk to those custonmers. |
t hi nk he was conparing appl es and oranges.

Q He wasn't just calculating the costs involved
in the bal anci ng transactions.

A He said it was net, the revenues he was
receiving on just that mlk and then he also went on to
say very explicitly, that the reason they were doing that
was for long term business relationships with those
cust oners. But, he wasn’t including the rest of the mlKk
he was selling to that custoner and netting out and then
he went on to say that he is paying his producers the
bl end price and being conpetitive with the over order
prem unms. He can’t do that unless those over order
premuns is distracting and all of that mlk is covering
t hose costs.

Q When you, the information that you used, you
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didn’t nmake any survey of what your nenbers in Order 1 are

paying on a wei ghted average basis for Class | m|lk?

A Nope.

Q Did you?

A Nope.

Q The only information that you have is the

publ i shed USDA announced prices at Boston, Phil adel phia,

Bal ti nore.
A Correct.
Q Okay. You are aware, of course, that there is

no, no published data on prices to New York?

A That is correct.

Q And so you haven’t even attenpted to provide
any data on this, correct?

A I relied on USDA published data on, and I
didn't use Hartford, for instance, because Hartford was
simlar to Boston, and | nean, | could have listed nore
cities, and | picked three.

Q Okay. You are famliar with the fact those
publ i shed prices do not reflect a | ot of pref+etrent
additional factors to go into the, go into the actual
charge to the plants.

A My understanding is that in our region, in mny
regions of the country there is credits and soneti nes
additional charges related to specific services that are
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provided to Class | handl ers when setting over order
prem uns.
Q Okay. Did you investigate those factors in the

Nor t heast ?

A No.
Q You just used the raw published prices --
A | didn’t have anything else to use.
Q Well, your nmenbers did, correct?
A And you are wel cone to ask them those
guesti ons.
Q | tried the first one and --
A Wel I, you got the sane answer | get, whenever |
Q Okay. Just so we understand, just so we

understand that they, the information is not being nade
avail able for the record.
A | should al so point out that the level, the

exact levels of those wasn’t nade avail able by the

cooperatives that were here, either. It is a conpetitive
mar ket .

Q Right. The, with respect to Dr. Ling’ s study,
which you refer to here in this part, Il of your

testimony, do you have any major conceptual issues with
the manner in which he attenpted to isolate the costs of

Cl ass | bal anci ng?
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A Are you tal king about 11?

Q No, | was | ooking at page 21, where there is
sone references, but, I amnot, | am not | ooking at any
specific contention on that page. That is, Il is fine.

A Wth the -- calculated the seasonal reserves,
| nmean he used the data that was available to him which
was producer receipts. | would not have used producers
recei pts because it doesn’t count equal. There was sone
pooling in nmonths and years of data that he | ooked at.

Q What woul d you use?

A I think you have to net out depooling and I
t hink you have to net out novenents of mlk into and out
of the order, such as the data. And | have no idea from
‘94 to 99, | did not go back to the three separate orders
and ook at mlk fromother states, |ike what was
presented in the MA's data for 2001 and 2002, so far, that
actually showed no states outside of the area. | think

that needed to be adjusted for. On the receipt side --

Q Have you done that by the way?
A Have | done what ?
Q Have you made, recal cul ated the seasonality and

maki ng any of the adjustnents --
A I have the sanme problemthat sonmeone el se, |
think it Bob Wellington had, is we have such little data

after the merged order to do it with and prior to the

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

954
provi sions were different enough that you can’t just
assunme that you can take the data from each of the three

orders and pool it.

Q You nean, 20, 24, 30 nonths -- |ess than 60
nont hs.
A VWhen you are doing the 12 nonth seasonal trend,

which is what Dr. Ling did, you have to throw out the
first six nonths and the |ast six nonths of your data set.
It doesn’t |eave you very nuch to go wth.

Q Okay. So, what about other, did you consider
ot her, what about in season fluid demand, do you have any
problemw th that?

A Well, once again, you would want to account for
nmoved transfer diversions, packaged sales in the area from
over order plants and going out of the order to other
order, not only plants, but actually route distributions
t hat are outside that may be pooled there. And nost of
that data was restricted, so there was absolutely no way
to make those adjustnents and costs when researching the
order.

Q Well, you could take, you know, an area of
di stribution of the order --

A I nmean, you can naeke sone adjustnents, but you
can’t adjust for all the transfers and diversions, those

tables in the DVMA data was just full restricted data.
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Q By the way, there is a billion between a
billion one on average of Class | utilization in Order 1
per nmonth, correct?

A Ckay.

Q Now, are there any, all these nunbers that you
sai d should be taken out or put in or offset or corrected
or whatever, are there any nunbers that are material in
the context of a billion to a billion one average pounds
of Class | utilization per nonth?

A We are tal king about | ooking to seasonality.

Q Right, that is right. And we are talking about
novi ng the 12 nonth average.

A I will look in particular at the mlk comng in

from ot her states.

Q I'"'m®©a on the fluid demand si de.

A You are only on the fluid demand side, right.

Q Yes.

A But, | don’t know because the restricted |evel
of the data, | have no idea and if it happened nore in

certain tengths nonths than others, it can affect the

seasonality.

Q In a material nanner.

A | can’t answer that question without seeing the
data. And | can’t see the data because it is restricted.

Q Now, are you here to testify, Dr. Yonkers,
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want you to think about this, as an expert in the field,
that in a market with a billion or billion one of pounds
of Class | wutilization per nonth, that the restricted
movenments of mlk, mlk by Iess than two handlers, a
packaged mlk from ever Order one distributing plant,
into Order 5, for instance, are likely to be of such
volunme to be material when you are using those aggregate
nunbers to cal cul ate seasonal indexes and the |ike?

A I will give you this. | don't think those
nmovenments of mlk are going to be very |large. But,
don’t think it has to be very large to affect the
seasonality, because renmenber if you |look at, renenber
fromCharlie Ling’ s graph and his publication, you are
actually bringing down the seasonality of production, down
to the point at which it is nmost limting on the
seasonality, on the fluid demand. And so, snmall changes
in either one of those seasonalities could affect where
that occurs and to the extent that seasonal reserves are
necessary. | amnot going to sit here and say that even
smal | changes in those seasonalities wouldn't
substantially inmpact the anount of seasonal reserves that
are necessary. | wll admt that it will not adjust the
seasonality of the demand, the Class | usage all that
much, but it may not take much to have a bigger i npact
under the seasonal reserves. | just don't, I, | don't
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know because | do not have that data.

Q Well, you could, you don’'t have the data of
actual novenents, but if you care to, you could calculate
what percent, what volume of distribution it would take to
nove those, you know, nove those percentages of any Dr.
Ling’s tables --

A Sonebody could. | didn’'t, I amnot going to.
Sonmebody coul d.

Q Let me just go back to the Class IV nmake
al l owance, just a mnute and then | will be ready to yield
t he m crophone.

There were a nunber of costs discussed by
various of the proponent w tnesses for Proposal 7, and |
wonder if you could confirmfor ne that they, their costs
that were not specifically discussed in any of the class,

Cl ass IV make all owance, tewifg tolling charges of any

ki nd of were not at, processing plants were not discussed
in the Class IV make all owance, correct?
A | don’t know if there were any plants that had

towirfg tolling arrangenents that were included in either

the California data set or the RBCS data set.
Q My question was just, they weren't discussed in
t he deci si on.
A Correct.
JUDGE BAKER: You want the, you said they
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were --
MR. BESHORE: The Class |V make all owance.
THE W TNESS: | don’t recall ever reading that
or ever hearing about that, but, | don’'t know that plants

at which tewrng tolling occurred, could have been included
and to the extent that their toewing tolling charges were
based on their costs. That maybe. | can’'t say that they
are not, they are conpletely irrel evant, tr—amiust—hot——
they are just not there in the decision.
BY MR. BESHORE:

Q No, | agree. My question was can you confirm
that they were not discussed?

A Can | confirn? | don’'t, you know, | could go
t hrough nmy, | could do a find on tewtng tolling and | bet
you | am not going to find any.

Q How about, how about hauling and additi onal
hauling costs to dispose of m |k for bal anci ng purposes,

t hat was not di scussed --

A Well --
Q The Class |V nake all owance wasn’t.
A No, | don’'t think it was because the RBCS was

only in plant costs, that they ignored that part of their
survey, and | don't believe California has anything on

that either --
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Q Okay. You -- sone |ost zones, price values as
M. Gal |l agher discussed this norning, that was then
di scussed in the Class IV make all owance, was it?

A No, but it is handled other ways in other

orders, currently.

Q Okay.

A Or der 30.

Q By maki ng the marketw de service paynment out of
t he pool .

A | agree, it is handled in other way, that is

not a proposal here.

Q Loss handling charges from as M. Gall agher
di scussed this nmorning, were not discussed in the Class IV
make al | owance.

A If, if there are things that shoul d have been
considered in the Class IV nake allowances, |, you know,
it should have been put into the record there and having
seet+oens—— have exceptions filed. No, | don't recall any
of these things being in there, Marvin.

Q Ri ght and that is, that is precisely --

A Qur, our testinmony at that hearing was that al
costs associated with taking farmm |k, manufacturing and
selling the products of that, ought to be included in
t hose make al |l owances.

Q Whose testinony?
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A | DFA’ s testinony.

Q On Class IV make all owances?

A On make al | owances, peri od.

Q Well, | think you nade the clear distinction in

your testinony that you didn't --
A I did not specifically nmention anything, but on
make al |l owances in general, but a significant part of ny

testi nony dedi cated to make al | owances, peri od.

Q Okay.
A And | believe all costs should be covered.
MR. BESHORE: That is all | have, Your Honor.

JUDGE BAKER: | prom sed everyone, we will take
a break every two hours. |If anyone needs a break a five
m nute break at any tinme, just let me know Ot herw se, we
will go on our two hour schedul e.

(Wher eupon, a short recess was taken.)

JUDGE BAKER: Back on the record.

Dr. Yonkers is on the stand and is being
subject to cross exam nation, and -- Yes, M. English?

First, M. Rosenbaum have you finished with
this witness on direct?

MR. ROSENBAUM Yes, and | think M. Beshore
finished as well.

JUDGE BAKER: M. Beshore, have you finished?

MR. BESHORE: | have just --
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JUDGE BAKER: ©Ch, you have not.

MR. BESHORE: Could | have just one nore? |
have a, just a couple of questions.
JUDGE BAKER: All right, All right.
BY MR. BESHORE:
Q Dr. Yonkers, the Class |V nmake all owance
deci sion established prices under the make all owance,

class prices on a national basis, you would agree with

t hat ?

A Can you ask that question again?

Q The Class IV, Class |1l and IV nake all owance
hearing, | amcalling.

A Price formul a hearing.

Q Price formul a hearing, established those price

| evel s, price fornulas on a national basis for all orders
uni formy, you woul d agree?

A For all portions of the formula which included
product prices, yield factors, and the nmake all owance. |
woul d agree with that.

Q Right. And the Class IIl price is the sanme in

Order 1 and Order 135 and every order in-between.

A Yes.
Q And Class IV price is the sanme way.
A Yes.
Q Okay.
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A Everywhere by but California and the state
orders.

Q Well, the federal system federal order system

A Correct.

Q Okay. Mar ket wi de service paynents are

necessarily market specific.

A They shoul d be market specific, | would agree
with that.
Q And with respect to the issue that you have

comment ed upon, on the hearing in the Southeast, where
there were inequities observed by the Departrment in termns
of surpluses on one order, versus high utilizations on

ot her orders, and that being the primary reason for

rejection of those proposals. There was seven orders

involved in that, in that hearing, were they not?
A That is correct.
Q Okay. And do you recall, | doubt gather if you

have reviewed the record of that proceeding to sone extent
in preparation here, do you renmenber that those inequities
i nvol ved anong things an order —— having - -. One of the
orders at least having a Class | utilization in excess of
100 percent on sone occasions?

A I don’t recall that specifically, but, if you

say that is there, | amnot going to disagree.
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Q In any event, sone of the orders have Cl ass |
utilizations that were extrenely high and ot hers had, that
wer e geographically adjacent had Class | utilizations that

wer e fatertat—and materially | ess.

A Okay.

Q And that was the problemthere.

A Well, one of the problens there.

Q One of the problenms there. The primry problem
A Maybe as a result of that, and other issues

there was m |k that noved between those orders quite a

bit. And that, to ne that is the, the problemis the

m | k nmoving around between those orders at different tines

of the year and if one of the reasons they did that was
those, that is one of the reasons. And | won’'t disagree
with that.

Q Okay. We are only dealing with one ef—them
order in this case, however

A You are, but the borders are not sealed. |
mean, we do have open borders at |east through the south

into the west.

Q Ri ght .
A I nmean, you can’t close themoff entirely.
Q | agree.

Now, one question with respect to your
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interpretation of how Proposal 7 would apply. On page 26
of your testinony, Exhibit 21, you reference what | gather
you believe to be an exanple of an inequitable operation
of Proposal 7 by indicating that the person or cooperative
who operates a Class Il cheese plant, 100 percent

capacity, 365 days a year, would qualify to receive the

six cents per hundredweight. Do you see what | amtalking
about ?

A | see where you are.

Q Okay. Now, operating a cheese plant does not at

100 percent of plant capacity, 365 days a year, does not
quality for you marketw de service paynments under Proposa
7, does it?

A They woul d have to nmeet m ni num vol une
requirenents.

Q Okay.

A And they woul d have to neet the shipping

requirenments to qualify under the order

Q Right. So --

A But, that doesn’t mean that they could be doing
that and still not operating a plant.

Q Well, the plant would not represent that ful
oper ati on.

A | didn't say it did represent and I woul d not

di sagree with that statenent.
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Q Well, the rest of their operations, well,
assumng that it was possible for somebody to do that,
t hey woul d have to have enough m Ik supply to put in that
plant full capacity, 365 days a year, correct?

A And neet the other obligations under the order,
that is correct.

Q Ri ght. And bal ance that plant with other
utilizations, Class | deliveries, etc., throughout the

year if you are going to keep it full for the whol e year

correct?
A Yes.
Q The delivery requirenment under the order would

i nvol ve mni numrequirenents of at |east 10 percent, 20
percent during the indicated nonths.

A That is correct.

Q And if Proposals 5 and 6 are adopted, it would
be, there would be year round requirenents for delivery to
distributing plants under the order. You understand that?

A Rem nd nme what five and six are? There is one
that would raise themin the fall to 15 and 25.

Q That is not five and six. Five and six would
establish, | guess it is, well, five and six together
woul d establish 10 and 20 percent requirenments year round.
Ten percent --

A Okay.
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Q -- basically Decenber through --
A Okay.
Q -- August. OCkay. So, that assum ng that there

is year round shipping requirenents, that plant operator
is going to have be supplying at | east those volunes to
di stributing plants --

A Wel |, they—alreaty in order to guatifted
qualify for the marketw de service paynents, they have to
qual i fy under the order

Q Ri ght . And you can’t qualify under the order
just by operating the cheese plant 365 days a year.

A | didn’t mean to inply that.

Q Okay.

MR. BESHORE: Thank you. That is it.
JUDGE BAKER: Thank you, M. Beshore.
M. English?
MR. ENGLISH: | guess | won’t comment on M.
Beshore with counting of questions.
CROSS EXAM NATI ON

BY MR. ENGLI SH:

Q Do you have Exhibit 5 in front of you, Dr.
Yonkers?

A Yes.

Q Acknow edging that a lot of the data is

unavai | abl e, nonetheless, if you could turn to page 82 of

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



A W

ol

10
11
12

13

15
16
17
18
19
20
21
22
23
24
25

967

Exhi bit 5.
A Okay.
Q This is the Class | sales by Northeast Order

pool Distributing Plants Inside and Outside the Mrketing
Area. And | think in answer to questions from M.
Beshore, he suggested that perhaps a nore rel evant way
woul d be, not so nuch the total quantity of Class I mlKk
but the seasonality, correct?
And so | ooking for a monent to the nonths that

Dr. Ling used as the nonths of greatest change, in June,
Cct ober, for instance, you have 915 mllion, 304,000, 677
total Class | utilization in the far right col um.

A Yes.

Q For June. And you have over abtt++ern—
mH+eon—mntrne—oh—etght 1, 23,633,908 for total Cl ass

utilization October, correct?

A That is correct.
Q Which is something in the nei ghborhood of about
108 million fluid demand changeover that are taken, that

appears in his table one over the nonths and years,

correct? In terns of to be used --

A Less than a hundred mllion, but just under 100
mllion.

Q Right. Now, if you |ook at the two col ums
prior to that, you have Class | sales —— by Northeast
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order handl ers and other federal order markets and Cl ass |
sal es by Northeast order handlers in non federal order

mar kets. Both categories of the Southeast decision

di scussed with respect to differences. You have a change
fromJune to October of 8.8 mllion, 21.78 mllion for the
colum “Class | sales by Northeast order handlers and

ot her federal order markets” and you have a change in June

of the next colum Class |I sales by Northeast order

handl ers in non federal order markets of 82.6 mllion to
104 mllion.
A Yes, and |let ne go back and say that | was

| ooki ng at the Novenmber nunmber on the far right colum

when | said it was less than a mllion. | now agree with
you that it is a mllion eight.
Q Okay, 108, right.
So, but if a 108 mllion, you are | ooking at
almost 35 mllion being due solely to package sal es.

There is nothing to transfers or diversions, for which we
don’t total information. Thirty five mlIlion of 108
mllion, do you think that is material in terns of that
seasonality?

A Yes, looking at the net of that, would be the
first colum, which is the in area sales and that
certainly is between those two nonths, June, October is
significantly less than the 108 mllion by your 35. Yeah,
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t hat does indicate by seasonality.

MR. ENGLI SH: Thank you. | have no further
guesti ons.

JUDGE BAKER: Thank you, M. Engli sh.

Are there other questions of Dr. Yonkers?

(Pause.)

JUDGE BAKER: Let the record reflect that there
are none. Thank you very nuch, Dr. Yonkers.

THE W TNESS: Thank you, Your Honor.

(Wher eupon, the w tness was excused.)

MR. ROSENBAUM Your Honor at this tinme | would
nove that Exhibits 21, 22 and 23 be adnmitted into
evi dence.

JUDGE BAKER: Are there any questions, or
objections? Let the record reflect there is no response.
Exhi bits 21, 22 and 23 are hereby adm tted and received
into evidence.

(The docunents referred to,
havi ng been previously marked
as Exhibit 21, 22, and 23
were received in evidence.)

JUDGE BAKER: M. Rosenbaum did you have
someone el se?

MR. ROSENBAUM No, Your Honor.

JUDGE BAKER: Oh, you didn’t, all right. Thank
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you.

M. English?

MR. ENGLI SH: Your Honor, first of five
W t nesses, Dave Arns.

(Pause.)

MR. ENGLI SH: Your Honor, M. Arns has a
statenent, actually it is two statenents. One is sort of
a summary of New York State Dairy Foods, another is nore
directly related to Proposal 7. And then there is also an
exhibit, I would ask that each of these three be marked
and | have copies for you and the court reporter.

JUDGE BAKER: Very well, thank you.

(Pause.)

JUDGE BAKER: M. English, you are handing ne
sone docunments and you have requested that they be marked
for identification. And so, the first docunent is a
statenment by M. Arns.

MR. ENGLISH: It is a statenment which does not
say --

JUDGE BAKER: Well, in any event, this docunent
you handed me --

MR. ENGLISH: |Is a three page docunent.

JUDGE BAKER: Three page docunent and that is to
be marked - -

MR. ENGLISH | amsorry, it is four, I amsorry
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it is a four page docunent, cover sheet, then it has two
pages of text, followed by one page that lists the nenbers
of New York State Dairy Foods and ot her organizations that
are supporting the New York State Dairy Foods for this
pur pose.
JUDGE BAKER: All right. That should be marked
for identification as Exhibit 24.
(The docunent referred to
was marked for identification
as Exhibit 24.)
MR. ENGLI SH: And the next docunent, Your Honor.
JUDGE BAKER: Very wel | .
MR. ENGLISH: |Is a |longer statenment on Proposal
7, which specifically says Pat+y hearing Proposal nunber
7. Statenment ADCNE Proposal number 7, otherw se
Mar ket wi de Service Paynents by David Arns, Econom c
Consul t ant .
JUDGE BAKER: Very well, let’s mark that
statement Exhibit 25.
(The docunent referred to
was marked for identification
as Exhibit 25.)
MR. ENGLI SH: And then there is an exhibit,
Tables 1 through 3, which is a four page exhibit. The
cover page plus three tables.
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JUDGE BAKER: Very well. M. English, that

shall be marked for identification as Exhibit 26.
(The docunent referred to
was marked for identification
as Exhibit 26.)

MR. ENGLI SH: | think +H+—t——ean—assess it m ght
make sense Your Honor for M. Arnms to first read a w tness
background and which is also a docunent | don’t propose to
make an exhibit. But, | have handed out as well, and have
provi ded Your Honor.

JUDGE BAKER: Do you want that marked?

MR. ENGLISH: He is just going to --

JUDGE BAKER: Oh, all right, thank you.

V\her eupon,

DAVI D C. ARMS, SR
having been first duly sworn, was called as wi tness herein
and was exam ned and testified as foll ows:

MR. ENGLISH: M. Arns, if you would first give
your background.

THE W TNESS: Yes, sir.

| will read it. M nane is David Arnms. | am
an agriculture econom st specializing in dairy marketing
and regul atory issues affecting the industry.

My office is |located at 145 Pinehaven Shore
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Road, Suite 2092, Shel burne, Vernont 05482.

| am enpl oyed by —— Berkshire Dairy and Foods
Products, Inc., -- Services Firm |ocated in Wom ssing,
Pennsylvania. And also with Naturally Better Dairy and
Food Products, Inc., a famly owned brokerage business
with an office at the sanme Shel burne, Vernont | ocation
referenced above.

At this hearing |I have been retained directly
and i ndependently by New York State Dairy Foods, Inc., to
present testinony on their proposals presented for
consideration at this hearing.

My career spans nore than 40 years. And | have
testified at nunerous m |k hearings in New Engl and, New
York, and the Md-Atlantic areas. Currently | am
privileged to serve several m |k handlers operating in the
Nort heast Order marketing area.

| have a dairy farm background. And after
serving with the U S. Arny, attended and graduated from
the University of Vernont with a Degree in Agriculture of
Econom cs in 1959, followed by graduate work at Penn State
University, leading to a Master’s Degree in the sanme field
in 1961. Follow ng graduation from Penn State, | accepted
a position with USDA, first as a trainee in the sane

buil ding as—the in the St. Louis Market Adm nistrator’s
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O fice and then as a junior marketing specialist in the
Dai ry Division of USDA in Washington, D.C.

O her enpl oynent background i ncludes positions
as economsts with the United Farmers of New Engl and,
Canbri dge, Massachusetts, Executive Director, Cooperative
Dai ry Econom c Service, a federation of operating
cooperatives in New England. #Nanrgetr Manager, Ri chnond
Cooperative Associ ation, Ri chnond, Vernont. Econom st with
the Northeast Dairy Cooperative Federation, Syracuse, New
York. And an econom st with Dietrich’s M|k Products,
Readi ng, Pennsyl vani a.

MR. ENGLI SH: Your Honor, with that background,
| would nmove that Dr. Arms, M. Arns be accepted as an
agriculture, as an expert agriculture econom st and in
m | k marketing orders.

JUDGE BAKER: In mlk marketing --

MR. ENGLI SH: For m | k marketing orders, yes.

JUDGE BAKER: Very well. Are there any
obj ections to M. Arnms being declared an expert in
agriculture economcs and m |k marketing orders? Hearing
no response, he is so decl ared.

MR. ENGLISH: It nake sense for M. Arns to give
the statenment that is Exhibit 247

JUDGE BAKER: Very wel | .

MR. ENGLI SH: And, and, M. Arms, for that
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pur pose, | would have you read only the first, the first
few pages and then we will discuss the third page.
TESTI MONY OF DAVI D ARMS:

THE W TNESS: New York State Dairy Foods, Inc.
is a full service trade association |ocated at 201 South
Main Street, Suite 302, North Syracuse, New York 13212-
2166. It has been in operation since 1928. The
associ ation by way of dues paying nenbershi ps, represents
conpani es and busi nesses which sell dairy products such as
m |k, cheese and ice creamin New York State. Currently
the total nunber of nmenbers in the association is 128.
These menbers are conprised of many |arge nultinationa
firms, large and small processors, manufacturers,
distributors, small famly operations, retailers and a
very small amount of dairy producers doing business in and
around New York State.

The organi zation’s nission statenent is to
provi de menbers with cost savings services and pertinent
i ndustry information that will allow nenbers to
continually serve and i nprove their operations all in an
effort to provide the freshest and safest dairy products
possi bl e.

The associ ati on Executive Vice President, Bruce
W W Krupke has asked nme to provide you with sone
i nportant information regarding the processing and
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manuf acturing industry in New York State. New York State
is the third largest m |k producing state in the nation.
The association’s nmenbers clearly recognize the inportance
of maintaining a strong m |k producer base in our state.
We al so appreciate the ability to purchase vast quantities
of rawmlk within the region. Wthout day dairy farnmers
to provide raw m |k there an not be a strong processing
i ndustry in New York. We believe in maintaining the
integrity of the federal order systemin the region.

It is also very inportant for the producing
community to remenber that wi thout | ocal conpetitive,

i nnovative and efficient m |k processors and dairy product
manuf acturers to sell rawmlk to, dairy farmers wll be
at a mmj or di sadvant age.

According to the New York State Departnent of
Agriculture and Markets, in 1967, there were 487
processi ng and manufacturing plants in New York. [In 2002
there are only 90 remaining. This is a very disturbing
trend to say the least. Proprietary mlk handl ers need
the ability to procure mlk froma variety of conpetitive
sources to survive. They cannot and should not be forced
to adhere to rules and regul ati ons, which are
di scrim natory, anti-conpetitive in nature or onerous
whi ch m ght put them at a procurenent di sadvantage.

One exanple of a mmj or change which affected
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processors and manufacturers in the new Northeast Federa
Order inplenmented in January 2000 was the noving of the
producer paynent dates for mlk. The shortening of
paynent dates by as nuch as seven days for the first nonth
of the new Order neant a reduction of mllions of dollars
in cash flow for all operating processors. This decrease
in cash flow severely restricted their ability to conpete
in the marketpl ace by reduci ng marketing program budgets,
sal e incentive prograns, entrance into new sal es
territories and advertising budgets. The end result in
that fluid mlk and dairy product distributors | ost
strengt h agai nst conpeting beverages in the marketpl ace be
because of the decreased cash flow in their businesses.

Pl ease keep in mnd these facts and figures
when consi dering proposals presented by association
menbers. The associ ation urges USDA to renenber to wei gh
the needs carefully of the farm ng comunity equally with
that of their custoners, the dairy processors, and
manuf acturers in the Northeast Order in deciding what is
best for the entire industry.

DI RECT EXAM NATI ON
BY MR. ENGLI SH:
Q M. Arns, the third page of this statenent is a

list of both the New York State Dairy Foods nmenbers who
have approved this testinony, and proposals, and in
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addition, the list of any eight other Northeast Dairy

processi ng conpani es who have regi stered thenselves in

favor of all proposals on which you will be testifying,
correct?

A That is correct.

Q And for the record, while this evening or

afternoon you are testifying only on Proposal 7, you wl

be back to testify on Proposals 1, 2, 3 and 4

and --
A And 14.
Q Fourteen. Correct?
A Yes, sir.
Q Before you give your statenent that is Exhibit

25, why don’'t we briefly discuss what is Exhibit 26.
The first page of, the first table of

Exhibit 26 is basically just a lay out of partial and
final paynent dates and I will get to the other columm in
a nonent, but, this is just taken directly fromthe order
provi sions and the Market Adm nistrator has announced what
t hose dates will be, correct?

A Yes. It is contained in Exhibit 5, the—data;-
the——+¢data— also the sane data, the original data.

Q And then you have al so calculated a spread in

days.
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A Yes, that is my own conputation.

Q And that is basically the difference between
the partial and the final paynment on the first set of
colums and the difference for the paynent and the
producers settlement fund anrd to the paynent ts—+esttted
f+om from t he producer-settlenment fund, in the second
colum, correct?

A Yes, antd—by—way—of it is my way of organi zing,
tt+—+s it so | can better understand the spread.
thder—spreat—

Q According to Table 2, this data was al so
sourced fromthe Market Adm nistrator’s data, correct?
Yes, it was.

This is also found in Exhibit 5?
Yes, and | can identify the pages in Exhibit 5.

Woul d you pl ease do that?

> O >» O

The data conmes fromdifferent tables and |
assenmbled this for reasons of wanting to come up with
conput ati ons, which are, clearly state. The first colum,
Mar ket Total Production, cones from page 58 of Exhibit 5,
| believe.

Q Yes, it is Exhibit 5.

A The same, the table, the colum next to it,
Cooperative Volunme, this is total cooperative vol une,
cones from same page in Exhibit 5.
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And |ikewi se the sanme is true with regard to
the colum show ng the total nunber of |ndependent. And
incidently this is volunme of mlk.

The third col um showing total of 9(C) mlKk.

Q You nean the fourth colum, right?

A Yes, | am sorry.

Q The fourth colum is 9 (C mlKk.

A Is total 9(C) mlk, which is shown on Exhi bit
5, page 78.

| would note also for the record that under the
new reform order, the definition for cooperatives,
cooperative for+ 9 (C) m |k anrgd—they—— enables certain
i ndependent tsers; producers and soetre—other snall er
cooperatives to join in cooperative 9 (c) groups, of the
| arger ki nd.

This is the total 9 (C) as prepared by M.
Frederick --

Q Your statenent that, that Br—Fredert+ek—woutd
have—— after Federal Order Reform independent supplies
and others can be combined in for 9 (C) mlk, is that
reflected in the fact that, for instance, in nore recent
nmont hs, that the total 9 (C) mlk exceeds the quantity of
co-ops, as | say, the fourth colum, second col um.

A It couldn’t happen ot herw se.
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Q And what is the |ast colum?

A The | ast colum was prepared for us by Pete
Peter Fredericks, and is contained in, on page 81 of
Exhibit 5. It shows a total volune of the ml|k estimted
by M. Frederick as the total cooperative marketing, total
cooperative volume of the ADCNE group that woul d be
receiving the marketing service, that are proposed to

receive the marketing service paynents.

Q Does that data then translate to the next table
anywher e?
A Yes, it pertains to the sane issue, cooperative

service paynents.

Q And so what is table --

A Before we | eave Table 2.

Q Yes.

A | should point out that the, well, the factor

that we feel is very inportant involves the total market
share of all mlk in the new based Northeast order, that
woul d be handled as 9 (C) mlk. And which involves also
t he cooperative 9 (C) m |k subject to the marketw de

servi ce paynents. This is over the years 2001 and 2002
in six nonth intervals. And | want to say that | excluded
t he year 2000 deliberately, because we are finding that
data for 2001 is nore reliable because there was
confusion, in sonme instances, on the year 2000.
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Q So, Table 3 then is a calculation of estinmated
i npact on the uniformprice and this also came fromthe
Mar ket Adm nistrator’s statistics.

A Yes. In the case, well, what | was trying to
do in this table is to set forth the cooperative service
paynments actually nade in the |last two years when they
were effective in the New York and Jersey Order. So, what
is shown here is the 1998 and ‘99 volunmes of total mlk,
cooperative qualifying volume, and the exact cooperative
paynments deducted fromthe pool. And the cal cul ations on
the uniformprice, the inpact on the uniformprice, which
are nmy calculations and the data all came fromthe Uniform
Price Announcenents, Monthly by the Market Adm ni strator

The data in the last table, for 2001, not
table, part of this table, came from again, from Exhibit
5 and the same materials | have referred to before.

Q Do you have any other comrents at this time on
tables that are in Exhibit 267

A In the, in ny statement | refer to these
tables. And at the time that | wote, back to the
statenent, | referred to the tables as being attached. W
made a decision here to make the tables as a separate
exhi bit.

Q Okay. Woul d you then pl ease give your
statenent that is Exhibit 25?

EXECUTI VE COURT REPORTERS, | NC.
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A Yes.

(Pause.)

THE W TNESS: Does the recorder have a copy of
the statenment?

JUDGE BAKER: | believe he does. Thank you so
much.

THE W TNESS: Well, on the first page, | want
to make clear that this is a statenent on, specifically on
Proposal 7, Marketw de service paynents, and it is being
made by me as an i ndependent econom ¢ consultant on behal f
of New York State Dairy Foods.

And then the specific nmenmbers supporting this
statenent, previously went into the record.

The New York State Dairy Foods, Inc. nmenbers
and non-nenbers ali ke, hereinafter |listed individually
oppose the adoption of Proposal Nunber 7 as presented in
the official Notice of Hearing, calling for the
establ i shnmrent of marketw de service paynents exclusively
for Northeast Federal Order Nunber 1. The undersigned are

opposed in principle + to the use of pool nonies paid by

all pool producers for unrestrictive uses. W do not
think it wise to set-up what anpbunts to a corporate

wel fare | abel ed as bal anci ng service paynents. As
witten, we believe the adoption of Proposal 7 would | ead
to divisive and disorderly m |k procurenent practices,
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pronote inequities anong handl ers, |essen conpetition

(particularly fromsmall business enterprises), and not

in the public interest.

Proposal 7 provides for pool

payment to

qual ified organi zati ons @ $0. 06 per hundredwei ght for

rendering unspecified bal ancing services for the fluid

market. To qualify:

Handl er nust pool at |east three percent

of the market “pool producer m|Kk”

(approximtely 61.4 mlIlion pounds out of

2.05 billion pounds market

or

m |k per nonth.);

Handl er “pool s” and/or operates a pool

manuf acturing plant (Cl ass

Il or

use) or a pool distributing plant

Class |V

| ocat ed

in the defined Northeast marketing area,

handling at | east one mllion pounds m |k

daily; and

Handl er transfers or diverts to

di stributing plants not nore than 65 percent

of the total quantity of mlk “pool ed” by

t he handl er.

SOVE OF THE | SSUES | NVOLVED THAT HAVE NOT BEEN

SATI SFACTORI LY ADDRESSED | N THE PROPOSAL ARE
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AS FOLLOWE:
1. SCOPE OF THE PROPOSAL IS UNREALI STI C AND

DI SCRI M NATORY.

Proposal 7 nore appropriately should be
considered in a national rather than a regional hearing,
especially in view of the Departnent’s desire to achieve
nore uniformty in regulatory provisions anong the Orders.
Al t hough precedent for co-op service paynents existed
under the former NY-NJ m |k marketing Order, the plan was
not the same and was not adopted under the “Reforni
Orders. Because the proposed pool deduction in Order 1 is
significant (close to $1 mllion nmonthly), it would be
expected to have far-reaching inpact on inter-mrket
conpetition. For exanple, if the funds were used to
subsi di ze pl ant operations or defray plant |osses in
regi onal manufacturing of such end-use products as butter,
nonfat dry mlk or cheese, this use of the funds woul d
gi ve Northeast cooperatives a special conpetitive
advant age over their counterparts in other regions-who
conplete in the sane national and international markets.
Clearly, this is contrary to USDA efforts to nake the
Class Ill and Class IV mlk pricing formulas uniform
t hr oughout the Federal Order system Having the ability
to use marketing service nonies in only one region to

| ower production costs, makes a farce of the uniform “make
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al l owances” in the manufacturing mlk price fornulas now
contained in all the Orders.

Proponents unrealistically assunme that market
prem uns, conpetitively determ ned aren’t doing the job
t hey now are asking the pool to absorb. After all, buyer
handl ers aren’t forcing the eps cooperatives to accept or
handl e nore nmenber m |k than they need. And several fluid
handl ers are payi ng hi gher prem ums now than they were
only a few years ago-for balancing privileges as well as
for other costs of m |k assenbly.

Proposal 7 is unrealistic too, fromthe
st andpoi nt of its obvious “exclusively” for ADCNE
cooperatives. VWile claimng participation could be
avai l able to both cooperative and proprietary handl ers,
proponents have clearly drafted the qualifying standards
(referenced above) for thenselves and to exclude others.
Few, if any, proprietary handlers would qualify for
service “paynents”, even though sonme are perform ng
val uabl e “bal anci ng” services for the fluid market and
could do nore “bal ancing”, given the regulatory tools and
incentives to do it. We al so note that, none of the
smal |l co-ops in the market can qualify on their own,
regardl ess of the relative | evel of balancing services
they may performfor their fluid customers. Clearly, the

proposal discrimnates against small busi ness enterprise--

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

987

both proprietary and cooperative.

2. PROPOSAL PROMOTES | NEQUI TABLE COWPETI Tl VE
ADVANTAGE | N PROCUREMENT.

I n previous testinony, we pointed out that,
because of changes in cooperative 9 C unit provisions
under order reform favorable to the ADCNE cooperatives,
we find that the Order 1 9C unit m Ik now enjoys narket
share exceeding 80 percent, even though total cooperative
menbership share is less than (see New York State Dairy
Foods, Inc. Table 2). The prinme reasons co-op 9 C unit
m | k has captured so great a share of the market, cones
fromthe newfound ability to “pool” other non-nenber
producer mlk (both independent and smaller co-op
producers) in their 9 Cunits. At this point, | would
also like to say off the record that a simlar 9(B)
provi sion in the New England order prior to the nmergers
was available to menbers only. W are of the opinion that
Proposal nunber 7, if adopted, would greatly accelerate
this trend to | arger market share in co-op 9 C m | k--
dom nated by the |l arger cooperatives qualified as
reci pients of the marketw de service paynents.

Why do we expect accelerated growth in co-op 9
C mlk, were Proposal 7 to be adopted? The answer is made
clear from past performance in the former New Yor k- New
Jersey Order 2, prior to reform W are aware of
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i nstances where | arger cooperatives secured “affiliation
agreenents” such that a smaller co-op could participate in
service paynments fromthe Order 2 pool. This was
acconplished by virtue of special contract, allow ng the
smal ler “affiliate” to draw service paynents, al beit
indirectly via the “larger cooperative”, wthout the
smal ler “affiliate” unit losing its separate identify or
mar keti ng autonony. To qualify as a “partial” participant
under the new proposal for pool conpetitive service
paynments, a non-qualifying cooperative needs only to agree
to beconme pool ed under the | arger cooperative “9 C
unbrella” unit and make a deal sinmlar to that previously
used in the New York, New Jersey order, to once again
share in the service paynents generated fromthe
transaction. The incentive to nmake this sharing
arrangenent woul d be much greater under this plan;
however, because of the rate of paynent and the anount
collected is so nuch greater

TABLE 3 of Exhibit 26, clearly denonstrates
this fact. While the average “rate” per hundredwei ght is
i ncreased about two (2) cents; the volune to which it
woul d apply is increased nore than two-fold (225 percent)
and total deduction from pool nonies is increased three-
fol d(338 percent) -- from about three mllion a year to
more than 10 mlIlion, when conpared with that which

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

989
applied in former Order Number 2, which I had shown for
the years ‘98 through *99.

Number 3. PROPOSAL LACKS PERFORMANCE STANDARDS
TO JUSTI FY EARNI NG SERVI CE PAYMENTS FROM THE MARKET POOL.

We believe the adoption of the ADCNE pl an, as
drafted, could easily result in increased share of
“qualified” mlk and nonthly pool paynents exceedi ng one
mllion dollars--all w thout guidelines as to how three
noni es are to be used.

Unli ke the former co-op paynent provisions in
Order 2, which did set forth conditions to be net by
reci pients, Proposal 7 contains no neaningful performnce
standards for “earning” the higher paynents proposed to be
deducted from market pool proceeds.

There appears to be no restriction regarding
t he sharing of market-pool co-op service paynents with
smal | er cooperatives, who otherw se would not qualify. W
believe this situation, if approved by USDA, would |lead to
rapid conversion of the “smaller” 9 Cunits into |arger
ones who fully qualify. This woul d give substanti al
power to the “majors” to solicit the “m nors” using pool
nmoni es. Such actions would seriously dimnish conpetition
and tend to be contrary to the very “service” aspect
ostensi bly intended by proponents. W think this
detrinmental to handl er conpetition in mlk procurenment and
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contrary to the purposes of the Act requiring that m ni nmum
uni form prices be paid all market producers. There is
al so no restriction against recipients using part or all
of the nonies to enhance net pay to their own nenbers, or
to other independents who m ght decide to “join” the
cooperative. Use of the funds in this manner would, in
effect, raid the “pool” to boost a nenmbershi p advant age at
t he expense of those who choose not to join. W think the
mar ket needs to be protected from such unwarranted use of
pool nonies. Under these circunstances, one m ght
guesti on whet her such authority was intended for
cooperatives pursuant to the Capper-Vol stead Act. Wy
grant “carte blanche” to recipients fromsuch a |arge poo
of nmoney? At the very least, Proposal 7 should have been
designed to include nore players, proprietary and
cooperative alike, who can denonstrate, in accordance with
specific “guidelines”, that they indeed are equi pped to
able to do the daily work of balancing their fluid
custoners-in both the “flush” and “short” supply seasons.
Rel ative “size” of the paynment recipient is not as
i nportant as actual bal ancing performance. The proposal
| acks a “fair” performance criteria. Sinply because a
maj or cooperative or a Federation pools nore than three
(3) percent of total market m Ik, or has a |large

manuf acturing plant, doesn’'t necessarily nean it has
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capacity enough or sufficient mlk to balance the needs of
ot hers; except at steep discount rates or at very high
“spot” handling charts. Menbership needs may rank first
and forenost, despite the “pool” service paynents com ng
fromall market producers ostensibly for “bal ancing” the
entire market. Under such circumstances, the “pool
assessnment” is wasted.

The data in Table 3 --

MR. ENGLI SH: Exhi bit 26.

THE W TNESS: Exhibit 26, thank you,
denonstrates the large suns that woul d be made avail abl e
to ADCNE cooperatives relative to that paid earlier. Yet,
there is very little required of the group in the way of
specified performance services to be rendered in return.
Whil e the proposed order | anguage does contain provision
that recipient may be the first enlisted to neet any
increase in mlk shipping requirenents established under a
“call” by the Market Adm nistrator, it doesn't go far
enough, in our opinion. Reci pi ents don’t have to neet a
hi gher shi pping performance standard in the fall nonths
when mlk is needed nost. |In fact, they can sell al npost
unlimted mlk to the southeast or to other markets;
irrespective of the needs here.

We t hink a higher shipping standard woul d be
appropriate for recipients to “earn” in return for the
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direct paynents received from pool funds. Service paynment
reci pients should have to answer to a higher standard to
assure that the priority needs of Order 1 fluid mlk
handl ers are fully met. At m ninmum recipients should be
required to neet the increased shipping requirenment
proposed by New York State Dairy Foods, Inc. in Proposa
nunber 3 submitted at this hearing. |In addition,
reci pients should be required to provide “waiver” in fuHy
full supply agreenents with manufacturers enabling mlk to
be diverted for fluid use, if needed in the fall
qual i fying nmonths. Such requirenment used to be provided
in the New Engl and Federal Order.

We al so question whether a “recipient” should
be entitled to charge a fee to another cooperative for the
“privilege” of guaranteed “full pooling” in the unbrella 9
C unit operated by larger cooperative collecting
mar ket w de service paynments. The problem w th such
pooling arrangenment, from our perspective, is that it
gives strong incentive for the smaller co-op to know
become a “reluctant dragon”, when pressed by the |arger
one or other handlers to furnish mlk to the primary fluid
market. |If the reluctant supplier is fully covered for
pool qualifications purposes, why release any m | k? They

may not want to, unless required to by the ©her Order or
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paid a spot mlk price sufficient for themto do so. It
doesn’'t nmake sense to draw pool funds for so-called
bal anci ng services--on mlk nade difficult to release to
the fluid market sector. Moreover, it adds insult to
injury, if the larger co-op collects fromboth ends of the
spectrumfrom the pool for marketing services and fromthe
smal | er cooperative “payer” for pool qualification. This
situation is but another exanple of “double dipping” for
funds, which should not be authorized under Proposal 7, in
our opinion.

Finally, we are concerned that the “service
payments” m ght tenpt handlers to “ride” the northeast
pool by w thdrawi ng | arge volunmes of pool mlk to
sout heastern orders in the fall and re-pooling the mlk in
Order 1, Decenber through June. Proposal 7 provides the
means to “doubl e dip” for pool paynents from both markets.
This | eaves producers in Order 1 the dubious privil ege of
carrying the reserve supply from other Order nmarkets.

Thank you, this concludes ny statenment on
Proposal 7.

JUDGE BAKER: M. English

BY MR. ENGLI SH:

Q M. Arnms, just, beginning where you left off,

do you have personal experience with respect to bal ancing

t he Sout heast Market on Order 1 with respect to facilities
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with which you are aware? Did you this sumer have any —
— personal experiences.

A Yes, | think you are referring to the situation
where on behalf of some m |k handler clients, | tried to
find roomat various manufacturing plants, one of which
was the Dietrich’s operation with which | was fornerly
associated. | was infornmed that there was no room for any
northeast mlk. Paid mlk fromour plant. And | also
| earned that the plant was pretty full —— there really
wasn’t very much room at the end. However, an awful | ot
of that mlk that was in that plant was m| k that was
being run north fromthe DFA south into the Dietrich's
pl ants. So, this bal anci ng ptan plant was not avail able
to the Nertheastern——— Northeast for fluid use.

Q You heard testinony earlier and, in fact, it is
in the record, exhibits, that Upstate Cooperative is both
an eligible entity for collecting, assum ng these paynents
are instituted, and al so operates Class | operations.

Does that raise any concerns with respect to your
statenents, for Class | with respect to your statenents
about how this m ght inpact on Class Ill or Class IV
manuf act ured products?

A I, I believe we have to be concerned where

cooperative draws, cooperative service payrfag paynents is
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also a fluid mlk distributor at the sane tine, which
Upstate is. | believe it is the only one in the ADCNE

fHHuida that is, not that this necessarily happened,

however, because there are no restrictions on use of
cooperative paynment nonies, funds could be used that would
result in a conpetitive problem fromother, with other
handl ers with whom Upstate does conpete.

Q And sonme of those other handlers are nenbers of
the New York State Dairy Foods Association for which you
appear today?

A Ei t her menmbers or in support of this statenent,
one of which is the Burn Dairy, non-nenbers.

MR. ENGLI SH: Thank you. The witness is

avail abl e for cross exani nati on.

JUDGE BAKER: Thank you, M. Engli sh.

Are there any questions for M. Arnms? Yes, M.

Beshor e.
MR. BESHORE: Thank you, Your Honor.
CROSS EXAM NATI ON
BY MR. BESHORE:
Q Good afternoon, Dave.
A Good afternoon.
Q Can you list for ne the nine C cooperatives who

are menbers of New York State Dairy Foods, |ncorporated?

(Pause.)
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THE W TNESS: The extent to which the handl er

list, |I would say the great nmpjority are not 9 C handlers
t hemsel ves. As to whether or not one or two of these
handl ers, cooperatives, | am not aware. So, | guess |
wi Il answer your question |I don’'t know.

BY MR. BESHORE:

Q You don’t know if any of the menbers you are
speaking for are 9 C cooperatives?

A I know that there are cooperatives, sone
cooperatives or a cooperative, that is a nenmber of the
Associ ation, but | don't see it listed there.

BY MR. ENGLI SH:

Q Okay. Well, again, the list is those who signed
on in support of this testinony, correct?

A That is correct.

BY MR. BESHORE:

Q Okay. So, there are no 9 C cooperatives on
whose behal f you are testifying today, correct?

A | don’t see any, Marvin.

Q | didn't see any either, but | thought maybe
you could tell ne sonmething about a list that | didn't
see.

well --
You can’'t?
A I think your assessnment is correct.
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Q Okay. Can you tell nme, your brokerage
busi ness, Berkshire Dairy and Food Products, do you have
clients that are 9 C cooperatives?
A | am attendi ng and participating in this
heari ng not as an enpl oyee of Berkshire Dairy and Food

Products, although I am

Q | understand.
A Ckay.
Q And the question was does Berkshire Dairy Food

Products have clients who are 9 C cooperatives?

A Yes.

Q I just wanted, you expressed a | ot of concern
for 9 C cooperatives and none whom are nenbers of the
Associ ation, and | gather they are clients of your
br oker age conpany.

A You are mistaken in your, | believe, Marvin,
et nme explain. The statenent presented on behal f of
flurd mlk handlers. So, | didn't state, this was
presented on behalf of 9 C cooperatives.

Q | understand that. But, it addresses,
apparently, concerns with respect to, you know, the

conpetitive circunstances of 9 C cooperatives.

A Yes. No, concern of the fluid m |k handlers.
Q For the welfare of 9 C cooperatives.
A The table reflects a growi ng nmarket share of
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cooperative 9 Cmlk. It is nmore than 80 percent, nmuch
beyond the total cooperative nenbership and this is a
cause or concern of what that can lead to in the
conpetition.

Q Okay. You know, the market list atsoe for this
data refl ects an increasing nunber of independent dairy
farmers in Order 1. Have you noted that?

A I have shown here in Table 2, | think it is, a
total independent producers and their market share.
However, Marvin, in those colums, the independent and the
cooperative nmenbership add together, 100 percent total
m |k, however, in terms of 9 C, you have to extract a ——
very significant volune of independent mlk over into the
9 C col um.

Q Okay. Now, are you aware that Proposal 7
excl udes from paynment to qualifying cooperative handl ers
if they happen to be —- cooperative, independent
producers, independent mlk, fromthe pool report? Are
you aware of that?

A My understanding of this Proposal 7 you can
excl ude the so-call ed i ndependent producers from
qualifying into the cooperative service paynments, but
woul d not disqualify smaller cooperatives who m ght cone

into the larger 9 C --
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Q You noted that in your Table 2, Exhibit 26,
total 9 Cmlk as Peter Fredericks testified, includes

sone m |k of independent producers.

A Absol utely.

Q Okay.

A Absol utely.

Q But, just so we are clear. You understand that

t he cooperatives pooling that independent producer m |k
woul d not be entitled to any marketw de service payment on
the mlk volunmes under Proposal 77?

A Yes, | do.

Q Okay. You, you have been around the dairy
busi ness a nunber of years, Dave, and | am sure you would
agree as everyone else has, | think to date, that bal ance,
provi di ng bal ancing services to the Class | nmarket costs
noney, correct?

A There definitely is a cost to bal ance, yes.

Q And you agree seasonal, seasonal bal ance is
required as Dr. Ling indicated, correct?

A Wt hout reference to Dr. t+ag Ling' s testinony,

| am-- to say yes, there are added expenses, particularly
if the mlk is, alot of mlk is drained out of the order
to el sewhere.

Q Wel |, regardl ess of where --

A That makes it very costly to our nenbers.
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Q But, regardless of where the mlk cones fromto
satisfy your fluid handlers needs for m |k, sonebody has
got to tailor their supply to their needs if there are
seasonal conflicts between fluid demand and the production
of mlk, isn't that correct?

A I am not going to exactly agree with your
prem se, because the ability to service needs in fall
mont hs doesn’t al ways, doesn’'t necessarily nean a cost and
actually may nean a very high return, depending on the
spot price charge for such balancing. So, no, | can't
agree with your prem se.

Q That it costs the supplier, if somebody incurs
a cost to bal ance seasonally, you disagree with that?

A Q Well, ++ you hat just said yot—pay they get
paid for it, perhaps=?

A You eanr—t—pay get paid for it there, and al so
as has been testified and | refer to in ny statenment, that
as far as processing into manufactured products, +s it's
the role of the class pricing systemto make sure that
t hose costs are covered.

Q So, all producers get the sanme blend price in
the market, and in your opinion, they all get the sanme
bl end price, right?

A Yes.
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Q Okay. They have got different costs, but, that
conpensat es everybody equally in the market, right?
A Wait a mnute. No, no, producers do not always
get the sanme price.

Q t—say The sanme bl end price.

A No, they --
Q —— The same order m ninmum price.
A They get the m ninmum price but not necessarily

the statistical uniformprice because it may vary
trenendously by virtue of the conponents of their mlk and
the market to which is —— delivered because under the
new order, the mlk is priced at the point of first

recei pt and you can get trenmendous variation in paynents
to the producers, although in a uniform in a uniform my
establish, but, depending on how the mlk is noved, it can
be consulting very grave, their ability, and this would be
particularly true if a handler has the cost of mlk to

move backwards agai nst the zones.

Q As M. @Gall agher testified?

A Yes.

Q Okay. And that is cost of bal ancing that
mar ket .

A —the—safre It is a cost to producers thts

whose m | k and can be noved around that way, yes. That is
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assum ng that the producers actually suffer that extra

cost . And in sone instances, | am aware where handl ers

are nmoving sone ml|k where they absorb the costs. And

t hey don't,

t hey do.
Q

at+ost al ways have to under t

he Order, but

Okay. Well, producer who delivers to Burn Dairy

365 days a year, don’t have any of this cost, so it

doesn’' t -
A

costs for

That is not true. | am aware of bal ancing

Burn Dairy that have, they have had extensive

bal anci ng costs on their mlKk.

Q
A

Q

> O » O »

Q

Burn Dairy has?

Yes, Burn Dairy.

PBo—they———sane Are they 100 percent
rradependent—suppty i ndependently supplied?

No.

Are they, who bal ances Burn Dairy?

That is proprietary information.

Is that a supply that you broker?

Ful ly? No.

Okay. You, you say that Proposal 7 did not

provi de paynment to sone who are perform ng val uabl e

bal anci ng services for the fluid market,

and could do nore

bal ancing if they had the regulatory tools and incentives
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to do so. By regulatory tools and incentives, are you
tal ki ng mar ket w de service paynents?

A There may be sone proprietaries that could
qualify if the rules were changed to have them qualify.
But, that is not what | amreferring to really in ny
st at enent .

Q Well, you are saying that some, sonme parties do
not do bal anci ng now but could do or do sone, but could do
nore if they were given the regulatory tools and
incentives to do so. What, what are you referring to,
what regulatory tools and incentives would be appropriate
to induce these parties to do nore bal anci ng?

A I was thinking at the time on the — clients
that | have, which has the proposal contained in the
stpprerent——and——suppterent suppl enental hearing notice
here —— ,nanely the HP Hood Conpany. which does, in fact,
have sone capacity in their plant that could be used, but

whi ch the order discrim nates agai nst them and based on

t he humar unit pooling provision which we propose to
anend. That ptan plant could have been used extensively

to hel p bal ance the nmarket.

Q Okay. | assune we are going to discuss sone
t hi ngs about that -—- plant when we get to your proposal.
A The -- other handlers that m ght, could have.
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Q It is not profitable to do it now.

A In the case of a —— m |k conpany, as |

menti oned, the regulatory tools are not available to them

fully. They are willing, the handler is wlling, the
order is unwlling.

Q Well, they can buy m |k at whatever the market
wi Il bear and condense it now, resell it as condensed

product, can they not?

A No, the order assignnment rul es dgtsetostng

di scrim nate agai nst the handler on their fluid sales,

their Class | sales cause them under the =—— unit-pooling
rules, which I will testify to, discrimnated against.
Q Do you, when you call for a national hearing on

mar ket wi de service paynents, is that because you are in
favor of marketw de service paynents on a national basis,
your New York State Dairy Foods?

A No, | feel | ought to say --

Q You woul d be against it whether it is national,
regi onal or whatever, isn’'t that the case?

A No, sone of ny best friends are cooperatives.
They belong to cooperatives. | spent nmuch of ny career
with cooperatives.

Q —— You understand this isn’'t a cooperative

servi ce paynent proposal, or do you?
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A If it quacks a like duck, swinms |ike a duck, I

think it is a duck.

Q So, you think it is a cooperative service
paynment .

A What, Proposal 77

Q Yes.

A Yes, it is a paynment to cooperatives w thout

any restriction.

Q Isn’t that right?

A -- one —— they should answer a call, if
initiated.

Q That woul d be --

A It would give Ppriority to the eendit+oens needs
of the market. | believe and knowi ng several of the
cooperative players, | believe that they will be

responsive for the nost part.

Q But --

A But, the order doesn’t require them-- You
asked ne one question, and | didn’'t adequately answer, and
it is inportant.

The Federal Order now provides Class |11
and |V pricing such that ta—and—wher any plant in the
Federal order systemregardl ess of where it is, is charged

the same Class Il and Class IV price. And all | am
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saying is, it doesn’t seem appropriate to us to have a
system t hat rewards, whoetty only Northeast manufacturers.
Q But, would you support Proposal 7 if it were

part of the national --

A But, it wasn’t, no, that was not ny testinony.

Q No. But, | am asking you, would you support
it?

A No.

Q You woul dn’t support it regardl ess, would you?

A well --

Q Nati onal regional area or anything.

A Don’t put words in ny nouth.

Q I am asking you a question.

A The question, the answer is | would have to see
what that provides. | don't see anything currently to

render such an opi nion.

Q If Proposal 7 were a national proposal, when
you see Proposal 7 --

A There are other problens that | inAvest address
in my statenment in regard to the nerits of Proposal 7 that
would mtigate against it were it a national.

Q Okay. If three miIlion, if one mlIlion a day or
three percent is not the right size, what is the right

size, that you would support?
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A I am not prepared to testify to that. | think
that you, the ADCNE group as proponents that it is
i ncunmbent upon you to make that avail abl e.
Q Wel |, when you tell the Secretary, testify in
this record, that there are bal ancing cost, inportant
val uabl e bal anci ng services but that the qualification
Ccriteria aren’t appropriate, it is incunbent upon you to
per haps indicate what in your view m ght be appropriate.
MR. ENGLI SH: Your Honor, | believe the
testi nmony was asked and answered, what he says about size
is not inmportant. And I think the witness has already
answered the question and now we are getting argunent,
whi ch probably we were doing 16 hours ago, but.
JUDGE BAKER: Thank you, M. Engli sh.
M . Beshore? Do you have a question pendi ng?
MR. BESHORE: | do.
JUDGE BAKER: About the size.
MR. BESHORE: Yeah, what size he would support.
JUDGE BAKER: If he would support any size.
MR. BESHORE: |f he woul d support any size.
(Pause.)
JUDGE BAKER: -- mmke that question --
MR. ENGLISH: | did not instruct himnot to
answer .

JUDGE BAKER: Pardon ne?
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MR. ENGLISH: | did not instruct the w tness not

to answer.

JUDGE BAKER: All right, thank you, M. English

MR. ENGLI SH: —— | would point out these terns
of art.

JUDGE BAKER: Very well, thank you.

THE W TNESS: | believe the bal ancing function
is not restricted just to the —— nega-size cooperatives.

| am aware of sone snmller cooperatives who do bal ance for
their fluid customers, and who have seasonal variation in
their receipts. And do the sanme thing your teamis
doi ng, at a cost, some nonths of the year and have
advantage in other nonths of the year.

BY MR. BESHORE:

Q You have made the contention, at the bottom of
page eight, your testinony that the Proposal 7 would tenpt
handl ers to ride the northeast pool by w thdraw ng | arge
vol unes of pool mlk to southeastern states in the fall
and re-pooling the mlk in Order 1, Decenber through June.
| assunme, you probably drafted this before you heard M.
Wel lington’s testinony about the | anguage that has been
proposed to be added to nmake it not possible to flip flop
m | k back and forth between borders in the southeast and

Order 1 and draw paynents, you heard, am | correct?
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A | did hear and with all due respect to M.
Wel lington, | consider -- | do not think it applies in al

i nstances, for exanmple --

Q You think three nmonths is not | ong enough?
A No, but, the rule | believe he is referring to
is where mlk is shifted to the other orders. That, | am

saying that if mlk is transferred or diverted, it could
be diverted during August through Decenber, and when we
need the mlk for fluid handlers, it can e¢r+ve—— draw
t he cooperative service paynment, even while it is being

wi t hdrawn and then the m |k can conme back, usually around
Decenber 24. And it can stay in the Northeast order, the
entire period, Decenber 24 through July, at the expense of
t he very producers that are, who are going to have to pay
t he mar ket w de service paynents because they are carrying

the reserves of the other market in npst circunstances.

And | believe that still would apply.
Q Well, in the fall nonths, are you saying mlk
is still pooled on Order 1, but being transferred, pooled

on Order 1, it is being shipped south to Class | markets

and the Class | utilizationis in Oder 1, correct?
A Yes, sir.
Q And you have a problemw th that?
A | don't, let nme put it this way. | understand
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that the function of a cooperative is to seek optimum

returns. So, | understand that.
Q Well, vyou understand the --
A But, if the mlk, too nmuch of the mlk is

shifted out of the market, and needs arise for the fluid
m |k handlers in the northeast, what | am saying is the
nort heast handl ers should have the priority on it and not
have to suffer huge increases in their spot mlk --
ehanges charges to nmake a difference --

Q The mlk that is pooled in Order 1, that has
Class | utilization, whether it is shipped to the south or
to New York City, the blend price, that Class
utilization, the blend price goes to every producer in

Order 1, does it not?

A That is correct.
Q Ckay. And so, you have a problemw th that
because, well, have you had any, have any of your nenbers

not received the mlk they needed |last fall on Order, you
know, Order 1 because if there was no m |k, enough m | k?
A We have a proposal in this hearing to increase
the pooling requirenents for that very reason.
Q Because they didn't receive enough m k.
A They were not able to receive enough. Not
wi t hout consi derabl e paynent.
Q They had to pay for it. Is that it? |s that
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the —— paynment ?
A Not just price, but availability as well.
Q So, when ADCNE cooperatives have deliveries in

the—nurber Novenber of nmore than 10 mllion pounds a day
above their low point in May, had additional deliveries to
seven A plants, your nmenbers in Novenber, that was, they
really should have been delivering nore than that, is that
your request?

A My statement has not attenpted to quantify that
anmount, beyond the scope of my testinony.

Q By the way, do any of your nenbers distribute
fluid mlk products that are processed in an Order 1
distributing plant in the area, fluid mlk products to
customers beyond the geographic confines of Order 1?

A I have not made an anal ysis, but know edge of
sone of the handlers, suggests that you are correct, there
are | arge handl ers who have | arge areas of distribution
beyond t he Northeast.

Q But, they are located in the northeast, they
are pooled in the northeast and they require supplies of

raw m | k to package that product from the northeast,

correct?
A Correct.
Q Ckay.

MR. BESHORE: Thank you.
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JUDGE BAKER: Thank you, M. Beshore.

Are there other questions for M. Arns? Let
the record -- Did you have any, M. Tosi?

MR. TOSI: Yes, Your Honor, | have sone. |
needed to consult with, with the Market Adm nistrator.
CROSS EXAM NATI ON

BY MR. TOSI:

Q M. Arms, on the bottom of page four and the
top of page five of your witten statenment, would it be
accurate to say that, that what you are suggesting here is
that the, if the Departnment shoul d adopt Proposal 7, that
t hat woul d have the effect of using the order programin
sonme way to pronote cooperative marketing the m|k?

A Yes, and | think it would, it goes to the heart
of ny cal cul ati ons on market share. | think it would
rai se the increased market share. Larger 9 C units.

Q And to the extent that at least in the old New
York and New Jersey Order, there was specifically was
provided in the mrarketwede cooperative service paynent,
was it your understanding on that whole provision that is
one of the reasons it was there was also to pronote
cooperative marketing of mlk?

A Definitely to pronote cooperatives, pronote
mar keti ng and pronmote marketing within the | arger
cooperatives.
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Q And for the duration of the, for the tack life
of the old New York, New Jersey Order, that provision had
been there for many, nmany years?

A Yes, it had been there many years, but we have
to be careful not to conpare appl es and oranges.

Q | appreciate that. | guess what | am aski ng
isis that to the extent that the New York, New Jersey
ptovide provi ded the paynments specifically to co-ops to,
in part, pronote co-op nenbership and, and co-op narketing
of mlk, the New York, New Jersey market never even
reached a point where two thirds of the nmenbership was
cooperative, that there was such as a | arge nunber of,
continued to be such a | arge nunber of independent nlKk.
And in light of that, and conparing that to your statenent
here, could you explain for the record how, how one would
acconmplish sonething that another provision that was

specifically intended to do that, couldn't?

A Happy to.

Q Par don?

A Happy to.

Q Okay.

A In my work in the New York, New Jersey Order,
havi ng come from New Engl and, | was inpressed by the great

difference in cooperative nmenbership in New Engl and versus
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A the New York market. In working with those
cooperatives, | discovered the reason, now this is nmy own
opi nion, but, nunber one, they had farm tewns town zone
pricing, and nunmber two, they didn’t have in that order a
9, a
so-called 9 C, and we had 9 B in New Engl and, and New
York, New Jersey market is farm-—— point pricing. And
realized early on that the marketing service paynents in
New York were failing. And they failed to bring about
i ncreased nenbershi p, because, because the co-ops conpeted
and fought with one another over nenbership, constantly.
And sonme of their basis for these conflicts involved
achieving a unit | arge enough and efficient enough which
could be co-mngled, let’s say, with another party’'s mlk
in order to maxim ze the efficiency fromtheir mlk. So,
the in fighting anong the co-ops, as | experienced it,
particularly while | was at NEPCO, was counter productive
in the basic purposes of the provisions.

Wher eas, in New Engl and, at plant getfg point
pricing, and didn’t have the sanme incentives for
co-mngling mlk, the cooperatives on that side have right
to nembership. Sonme of it being managenment inspired,
maybe. Now, why are, why are we concerned now? The

difference is the cooperative 9 C provision in the New
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York Federal Order 1, refers specifically to mlk for

whi ch the cooperative, cooperative is the handler, and

t hey can achieve this —— sinply by buying mlk, and
hence, that is the —— great difference. | hope it
expl ai ns.

Q And correct me if I amwong, the other thing

that | think I heard in your testinmony is, is that there

i's sonething uni qgue about —— plant point pricing
versus —— farm point pricing that played a role here? |Is
t hat --

A Yes.

Q All right. Al so, on page six of your

testimony, in the first, excuse ne, in the second full

par agr aph, you express concern about how the co-ops that,
t hat would receive this conpensation fromthe pool, there
is some concern that you express there on how a co-op
woul d use the funds.

A Yes.

Q I n your experience, has the Departnment ever
concerned itself with how a cooperative decides to, what
they decide to do with the noney that it gets, that it
receives fromthose that they sell mlk to?

A Sir, | mssed --

Q In your experience, are you aware of any
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i nstances where the Departnent has ever concerned itself
with how, with what co-ops do with the incone that they
receive fromselling mlk or any paynments that they ——
receive.
A Yes, | do know and | think I referred in ny

statenment that the cooperative service payment provision
in the New York, New Jersey Order did carry some specific

performance standards. For exanple --

Q Well, there were criteria.

A There were criteria.

Q G ven Ecriteria on that, and the co-op receives
noney.

A Yes.

Q O is paid or whatever that source of incone
is, that, that happens as a result of -—— the existence of

t he Federal orders, has the Departnent ever involved
itself with how they are spendi ng noney?

A Definitely. And | will speak to that, because
one of the requirenents under the old plan was that you
had to have an econom st. That provided me —
enpl oynment. And in addition, another requirenent was that
t hey had to have in-house or outside |egal counseling.

And, and they had to do a report at the end of the year,

outlining everything that the co-op did with those nonies
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for the benefit of all producers. And | know this, | know
this because | had to prepare such a report.

Q Okay. Still, | understand all that, but, it is
because the criteria was net and reservet—as there is a
simlar criteria, excuse ne, | don't want to say that the
criteria is simlar, that criterion exists, tsAt—that
what- i f nmet woul d cause sonething to happen, just as it
did in the old New York, New Jersey order?

A | am sorry, but, | don’t follow that in
Proposal 7. | don’'t see any restriction with what they

can do with the noney. | think they can use that noney to
go out and solicit —— nmenbers. | stapty—see+xAo—— think
there is no prohibition whatsoever. | see that they can

use that noney to go a snaller
co-op, conme join with us and we will share the proceeds.

Q So, in your opinion then, noney is being
received in, in your testinony, you maintained even though
it is not earned?

A Pert+—+knew Maybe, but, there is nothing in the
proposal that is specific about how they should —— earn

it. That is our objection.

Q To the extent that the cooperative is able to
negoti ate t he mtk—order—payrent over-order prem um that
is not —— earned in the sense that in the way we are
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tal ki ng about earning sonething, has the Departnent ever
concerned itself with what t+s—ecattetd—+oworder a co-op
does with it's over-order prem um noney?

A Yes. | have received calls, for exanple, what
are you paying now for mlk and so forth. And | know they
anal yze that and they analyze how, how the party is
handl ing their purchase of the mlk. And so, they are
concerned. | think they are doing their job. And frankly,
| am not saying that the cooperatives aren’t their doing
their job in meeting these -- | know from personal
experience, with many years with the cooperatives, that

they frequently do. But, | am also aware that they don’'t.

Q Ckay. Would you agree that the cooperatives are
provided the freedomto not pay their nmenbers the bl end
price?

A Under the -—— Capper-Vol stead Act | believe, at
| east it always been ny training, that by virtue of a vote
by the board of directors, that +mpese approves a paynent
to their owners and they have the right to pay any price
to their nmenbers that the total returns can dictate, if
they are -- And yet—you—retate+t—tothts it's related to
this, the funds that they have available. And so, from

time to time, when a cooperative gets in distress, they do
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have re-blends and we cover sone | osses that way. And,
again, nmy experience with NEPCO is very pronounced in
t hat .

Q And then to the extent that the, well, the
total paynent for exanple a for hundredweight of mlk is
| argely the blend price and the co-op doesn’t have to pay
that to its nmenmbers, would you find it odd thetgh then
that, to, to be recommending to the Secretary that to the
intent that we, that the Departnent is not tnavelved
involve itself with what it pays nenbers, but that we
shoul d somehow be very involved with how they are spending
ot her noney that they are able to extract fromthe
mar ket pl ace?

A What a cooperative proposes to do with nonies
they earn in the market is one thing. What they do with
noni es that are taken from ot her producers, not other than
menbership, is another. And so, if they have unlimted
use of funds, unrestricted in any way, shape or nanner,

t hen that could be —— abusive to others who are not

col l ecting the marketing cooperative service paynments.

That coul d be cooperatives as well as -—— independents.
MR. TGOSI: Okay. Thank you. | appreciate it.
JUDGE BAKER: Thank you, M. Tosi.

As | indicated earlier, we will take a break
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every couple of hours and a couple of hours has expired.
So, we will take a break.

MR. ENGLI SH: Could we first see if there are
any ot her questions for M. Arnf

JUDGE BAKER: | will ask. Are there any nore
questions for M. Arnms? There appear to be none, then.

MR. ENGLI SH: Thank you, Your Honor.

THE W TNESS: Thank you very much

(Wher eupon, the wi tness was excused.)

JUDGE BAKER: Well, M. English, are you --

MR. ENGLI SH: W& woul d nove adm ssi on of
Exhi bits 24, 25, and 26.

JUDGE BAKER: Very well. Are there any
gquestions, or objections to then? Hearing none, Exhibits
24, 25 and 26 are hereby admtted and received into
evi dence.

(The docunents referred to,
havi ng been previously marked
as Exhibit 24, 25, and 26
were received in evidence.)

MR. ENGLI SH: Thank you, Your Honor.

JUDGE BAKER: You are wel cone.

(Wher eupon, a short recess was taken.)
JUDGE BAKER: The neeting will conme to order.

M. English, there are no additional questions
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of M. Arnms, do you have any other w tnesses?
MR. ENGLI SH: Oh, yes, yes. The next witness is
M. Donald G I mn
JUDGE BAKER: Very wel | .
MR. ENGLI SH: Of M ddl ebury Cooperative MIk
Producers Associ ati on.
JUDGE BAKER: M. G | man, please step forward,
pl ease.
MR. ENGLI SH: He has a very brief statement. A
copy, | think for hinself.
JUDGE BAKER: All right.
V\her eupon,
DONALD G LMAN
having been first duly sworn, was called as wi tness herein
and was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR, ENGLI SH:

Q M. GIlmn, would you state your full name for
t he record?

A Donal d Eugene G | man.

Q And you are appearing today both on your own
behal f as a dairy farmer, and al so on behalf of M ddl ebury
Cooperative M|k Producer Association?

A Yes, we are.

Q Why don’t you give your brief statement, | have
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a few nore questions for you.
TESTI MONY OF DONALD Gl LMAN:

MR. G LMAN:. Ckay. | want to thank you very
much for the opportunity to conme here today.

My name is Don Glman. | amdairy farmer and
presi dent and general manager of M ddl ebury Cooperative
M | k Producers Associ ation, |ncorporated. M ddl ebury
Cooperative is located in North Central Pennsylvania. And
we market m Ik from 100 dairy producers |ocated in New
Yor k and Pennsyl vani a. Qur cooperative perforns
mar keting field service, menber paynents, reports, and we
qualify as a 9 C cooperative. We bal ance our supply
t hrough our daily sales to our various markets.

| would like to nake a few coments on Proposa
Number 7, marketw de service paynents.

There is a cost of balancing and it is no
exception for M ddl ebury Cooperative. OQur market returns
vary greatly due to balancing. As our costs increase, our
net menber paynents decrease. Under this proposal we
woul d not qualify for co-op paynents because we are a
smal | cooperative business with |low volune. But, we still
performthis vital function for our custoners. |If this
proposal passes, we could suffer further cost increases,
whi ch would still have our, would cost us still, if the

proposal passes we would suffer further cost increases.
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We woul d still have cost of balancing and a nonthly price
with a further four to six cent reduction. This would in
turn reduce our producer prem uns which we definitely do
not need.

| am not conpletely opposed to nmarketw de
service paynents, but | am opposed to qualification
requi rements for those paynents. | feel that small
busi ness and | arge busi nesses ali ke should be conpensated
equal ly for their performances of these functions, that
could then benefit all producers in the Order.

BY MR. ENGLI SH:

Q M. GIlmn, thank you for com ng today.

Do you understand that under the rul es of
whi ch we work for these proceedings that dairy farmers are
defined as small businesses to the extent their income

does not exceed $750, 000.00 a given year?

A Yes, | do.

Q Are you, would you qualify as a small business,
your farnf

A Definitely, very small

Q And the ot her approximtely 100 dairy farners,

who are nmenbers of M ddl ebury Cooperative M Ik Producers
Associ ation, they also qualify as small businesses?
A Yes, they woul d.

Q And they would all be adversely affected by

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1024
adoption of this proposal?

A Yes.

Q Now, there was sone questions asked of the
previous witness that elicited testinony that hatf—of them
happened to mentioned nmenti on your co-op’s nane, do you
remenber that?

A Yes, | do.

Q Wt hout disclosing, if that is your desire,

t hen names of your custonmers, can you tell ne

approxi mately how many custonmers M ddl ebury Cooperative

has?

A Thr ough the year or nonth?

Q Well, does it vary?

A It varies. Sonewher e between, say eight, 15
maybe.

Q Do you tend to sell nore mlk to Class | market

in the spring or fall?

A Usually in the fall

Q And how have you managed to sell nore Class
mlk for the market in the fall? Wat do you do with your
mlk in the spring?

A The other markets we have are normally Cl ass
11 markets. And we do pull it fromthose markets to help
bal ance the Class | markets that we sell to.

Q And to that extent, those Class Ill custoners
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pay you what you have been able to agree on receiving in

the flush nonths, is that correct?

A The, say that again?
Q If you, to the extent that you receive a price
for your mlk on, with the Class Ill products, you are

sonehow adj usting your prices in order to take it away

fromthe Class Il manufacturing in the fall, correct?
A Ch, definitely, yes.
Q And in that fashion your cooperative pays for

your own bal anci ng, correct?
A Yes, we do.

(Pause.)

MR. ENGLI SH: | have no further questions of
this w tness.

JUDGE BAKER: Very well, thank you, M. English
Are there any questions? Yes, M. Beshore?

CROSS EXAM NATI ON
BY MR. BESHORE:

Q Thanks, good afternoon, evening, Don.
A Good eveni ng.
Q Approxi mately what is your nonthly, your

mont hly vol une of your m | k?

A Agai n, that varies on --
Q On average?
A -- seasonality. Sonmewhere between 10, 15
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mllion, maybe.
Q Woul d you say your producers are probably about

average size for the order?

A They are the majo+ majority, yes, they are.

Q Do you have nore than one Class | ecotnt
account ?

A Yes, we do.

Q And approxi mately how many Class Il custoners?

A Oh, five or six.

Q Woul d you, would you agree that the way you

bal ance, you don’t own any manufacturing plants, correct?
A Par don me?
Q Your cooperative does not own any manufacturing
pl ants, correct?
A No, we don’'t.
Q So, on a smaller scale, do you bal ance your
Class | custonmer supplies essentially the way M.
Gal | agher described that Dairyl ea does by sales to other

pl ants they don’'t own?

A To other plants, right.

Q So --

A Usually at the reduced rate.

Q At a reduced rate.

A Ri ght .

Q That is your cost of balancing, that you
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i ndi cat e.
A Par don nme?
Q That is, that nakes up the cost of bal ancing

that you testified to, correct?
A Yes.
Q So, as | understand, you would not qualify

under Proposal 7 as in the hearing notice, because you

don’t, you don’t have a mllion pounds a day?
A That is true.
Q But, otherw se you would, neet the
qual ifications, | would expect.
A We don’t have one third of the order, we don't

have a pl ant.

Q Ri ght .

A And we don’t sell, | shouldn’t say, 65 percent
to Class | at certain times of the —— nmonth on a regul ar
basi s.

MR. BESHORE: Ckay. Thank you.

JUDGE BAKER: Very well. Are there other
guestions for M. G| man? Let the record show that there
are none. Thank you very much, M. G| man.

(Wher eupon, the w tness was excused.)

JUDGE BAKER: M. English?
MR. ENGLI SH: The next two wi tnesses, the |ast
two witnesses will testify primarily on Proposal 7, but as
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they are al so operators of the plants, they need to get
back there -- No, | amsorry, M. Buelow will testify on
Proposal 7.

JUDGE BAKER: Very wel | .

Wher eupon,

JAMES BUELOW
havi ng been first duly sworn, was called as wi tness herein
and was exam ned and testified as follows:

MR. ENGLI SH: Your Honor, | have handed the
court reporter four copies and yourself a copy of a two
page statenment that is M. Buelow s statement. My | have
it marked?

JUDGE BAKER: It should be marked for
identification as Exhibit 27, M. English.

(The document referred to
was marked for identification
as Exhibit 27.)

DI RECT EXAM NATI ON

BY MR. ENGLI SH:

Q M. Buelow, could you state your full name for
t he record?

A James Buel ow.

Q And could you give nme just a, a brief history,
why don’t you give your statenent, please.

A Okay.
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TESTI MONY BY MR. BUELOW

THE W TNESS: | am enpl oyed by Worcester
Creaneries Corporation. My office address is Box 249, 2
Rai | road Avenue, Worcester, New York 12197. Wbrcester
Creaneries Corporation is the purchasing armof the
follow ng sister conpanies: Elnmhurst Dairy in Jamaica, New
Yor k, Mountai nside Farnms in Roxbury, New York and Steuben
Foods in Elma, New York. These conpani es are wholly owned
by the Schwartz Fam ly. Elnmhurst Dairy and Mount ai nsi de
Farms are primarily fresh fluid mlk plants and Steuben
Foods manufactures many food products including extended
shelf life m|k products. Wrcester Creaneries
Cor poration purchases mlk fromits own i ndependent
farmers as well as from cooperatives. | amtestifying
today on behalf of the previously stated conpani es and New
York State Dairy Foods and its supporters in this hearing.

My career in the dairy industry spans nore than
35 years. | was the owner operator of a dairy farmin the
Nort heast from 1966 to 1987. | was enpl oyed by the
Nati onal Farmers Organi zation 1983 to 1999. While at the
Nati onal Farmers Organi zation | held many positions
including Director of Marketing in the fornmer Federal
Orders of 1, 2, 4, and to a |lesser extent of 36 and 33
and surroundi ng areas.

My current responsibilities include the

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1030
purchasing of all fluid mlk supplies for the previously
mentioned mlk plants. | also oversee the accounting for
all fluid mlIk supplies and amresponsible for the filing
of all State and Federal M|k reports for our conpanies.

Proposal 7, Market Service Paynents.

Worcester Creaneries and its sister conpanies
are opposed to the proposal by ADCNE regardi ng market
service paynents.

One requirenent to qualify to receive market
service paynents is that a handler can not deliver nore
t han 65 percent of its pooled mlk supply to a pool
distributing plant. This requirement automatically
di squalifies our conpany even though we have the ability
to bal ance at | east sonme of our supply. Please let ne
explain. OQur plant in Elma, New York produces Class | and
Class Il extended shelf |ife products. These products do
not have to be manufactured on a given day. Because of
their nature they can be produced, to a degree, when the
supply is avail able. However, because our primry
business is fresh fluid mlk and due to the fact we never
need to eiver divert 35 percent or nore of our supply of
mlk, we are automatically disqualified. W are also
di squal i fied because our bal ancing plant in Elma, New York
is outside the marketing area and al so because it produces
our own cl ass products.
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As | stated earlier, I amresponsible for the
purchasi ng of our entire supply of mlk. Over the | ast
three years that | have had this responsibility on a
nunmber of occasions | have called the cooperatives who
woul d qualify for these proposed paynents and asked for
their help in receiving sone excess mlk that I had on a
given day. On many occasions they have said they had no
roomat any price. M own plants or other plants that
woul d not qualify for these proposed paynments have then
ret- had to neet ny bal ancing needs. It seens wong that a
cooperative could receive paynent for bal ancing they can’t
or won’'t do. It also seens wong that the proposal
contains no specific performance requirenents for
recei ving these nonies.

Now, that the rest, part of that paragraph,
even though it is printed there, | would propose to strike
t hat, because it was addressed by M. Wellington in his
changi ng of the proposal to a requirement of at | east
three nonths in the order before a producer is qualified.

JUDGE BAKER: You would strike --

THE W TNESS: Just strike the rest of --

JUDGE BAKER: -- down to collection paynents.
THE W TNESS: That is correct.

JUDGE BAKER: All right. Thank you.
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THE W TNESS: Anot her issue regarding bal anci ng

that doesn’t seemfair is that it has always been the
practice of the—ecooperatives any handler to charge a
service fee for balancing. This service fee was neant to
cover costs of the balancing plant. | see no | anguage in

t he proposal that would change, to charge, excuse nme, a
service fees for balancing. This service fee was nmeant to
cover the cost of the balancing plan. | see no | anguage
in the proposal that woul d change the service fee for

bal anci ng. Therefore, the qualifying cooperative could be
paid twice for the sane service.

The other side of balancing is supplying mlk
when the market is short. In short supply situations, |
have purchased m |k fromthe cooperatives that woul d
qualify for payments. They have the ability to charge
whether what they need to bal ance the market. The prices
on sonme occasions are three to four tinmes the customary
handling charge. | respectfully sunmt that receiving
addi ti onal merRey noni es out of the pool or farners’
paycheck, is wong.

The final reason that we are opposed to this
proposal is that it takes nmoney fromall farnmers and gives
it to the cooperatives w thout any restrictions on how the

noney can be used. Particularly in tinmes |ike now when
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prices are low, farmers tell nme every day they need al
the noney they can get. It seens ridiculous that Congress
passed | egi sl ati on appropriating nonies to be paid to
dairy farmers when prices are | ow and the cooperatives
propose to lower all farnmers’ pay prices further. How
does this effect our conpanies? W need farnmers and we
need mlk. |If the cooperatives are allowed to use the
funds collected fromthe pool (all farmers mlk checks) to
enhance prices paid to cooperative farnmers, we wll have
to pay higher premuns to conpete. Therefore, berngput
putting us at a conpetitive di sadvant age.

Thi s concl udes ny statenent.

JUDGE BAKER: Thank you very nuch, M. Buel ow.

M. English?

BY MR. ENGLI SH:

Q Sir, you have sat here through nost of the
testinony, correct?

A Yes.

Q And you have heard sone questions back and
forth, both asked of cooperative w tnesses and sone of
trade associ ati on witnesses concerning prem unms, correct?

A Correct.

Q VWhat, without violating proprietary information
you woul d provide for this record with respect to prem um
| evel s paid to i ndependent producers and to cooperatives
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who se+rve—the assert they are bal ancing market?

A Generally speaking, the prices that we have to
pay to cooperatives for mlk is substantially higher than
what we have to pay to independent farners.

MR. ENGLI SH: The witness is available for cross
exam nati on.
JUDGE BAKER: Thank you, M. English. Are there
any questions? Yes, M. Beshore?
CROSS EXAM NATI ON
BY MR. BESHORE:

Q Good evening, Jim
A H , Marvin.
Q Tell me a little bit about the three, three

pl ants that are commonly owned by the Schwartz Fam |y,
which also is currently your enployer, | take it.

A Al'l four conpanies are, are owned by the
Schwartz Conpany, Yyes.

Q Is the Mountainside Farnms plant in Roxbury, a

full plant?

A Yes, it is.

Q Are all three Order 1 pool distributing plants?
A Yes, they are.

Q What portion of the total supplies of the those

three plants is supplied by your independent m |k
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producers?

A Very small portion.

Q How many i ndependent producers do you have?

A That is proprietary information.

Q Do the independent supplies go to one or two or

all three of the plants?

A On a regul ar basis they go to two of the
pl ants, occasionally they go to the third pl ant.

Q When you say your independent supplies are a
smal | portion, can you give us a percentage, approximte
per cent age?

A Twenty percent.

Q How many cooperative suppliers do you have for
t he 80 percent?

A Again, it varies fromtime to tinme, but
approxi mately half a dozen.

Q Is one of the plants primarily supplied by
cooperatives —— that only gets occasional —— deliveries
by i ndependents.

A No.

Q Okay. You are going to have help me, is there
anot her supply to that plant?

A We have several supplies for our plants, yes.

Q Because the plants are separate, is each one a
separate handler, which files a separate handler report?
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Since they are separate conpanies, | guess, is there --
A Yes.
Q Each one is a separate handl er under the order.
A Yes.
Q Can you give us any information as to the

aggregate volunme of the plants on a nonthly basis?

A That is proprietary, but to try to, it is |less
t han hundred mllion.
Q Now, if your, if your et+ own m |k supplier and

then—tHave , your own independent m |k stuppties supply efF is
40 20 percent of your needs, you don’t, do you ever, is
there ever a circunstance when you don’t supply your own

i ndependent supplies to your plants?

A Yes.
Q And why woul d that be?
A Because we have to bal ance the overal

situation and, you know, depending on the m x of contracts
t hat we have with cooperatives and ot her arrangenents,
there are tinmes where we have to divert our own m K.

Q So, in order to fulfil, if | understand you, |
ask if this correct, in order to fulfil a contractual
obligati on you have entered into to purchase particul ar
vol unes from cooperatives, you are sonetimes placed in a
situation where you don’'t need sonme of your own
i ndependent m | k.
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A Correct. It is a matter of converting our
mlk or the cooperative mlk, which, you know, sonetimnmes
it is one and sonetines it the other. But, in either
case, it would be our responsibility.

Q | see. OCkay. So, are all your, are all your
cooperative contracts for commtted vol unes that you are
responsi ble for, for handling, you know, either of sone of
the mark, requirenents type contracts, you supply us what
wotH-d—be—— we need.

A There are sone that are balanced and there are
sone that, that are specific vol unes.

Q Okay. Now, the fact that you are citing, you
stated two reasons in your statenment why you woul d not
qualify for balancing paynents. One being that you never
need to divert 45 35 percent or nmore of your own supply.
And | think you have explained that is very unlikely since
your own supplies are only 20 percent of your total needs.

A Correct.

Q But, the other, you say you are disqualified
because your bal ancing plant is outside the nmarketing
area. | wonder if you may have m sinterpreted, you know,
t he | anguage of Proposal 7, which tal ks about operating a
pool distributing plant as defined in Section 101.7(a),

with regard to the |ocation of a pool distributing plant.
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Did you assune it has got to be in the marketing order?

A Yes.

Q Under the proposal. Okay.

A Yes.

Q And if the | anguage actually doesn’t, doesn’'t

l[imt, that wouldn’t be a disqualifying factor for you.

A Okay. | take your word for it.

Q And logically the proposal m ght be or would
be, and in fact, is that if it qualifies as a pool
distributing plant under Order 1, it is providing Class |
products to the Order 1 market marketing area, as defined

in the Order, and regardl ess of what—+s—— where it's

| ocat ed.
A Correct.
Q Ckay. Now, you have got a |ong history of

working in, you know, in the dairy business and we have
known each other for quite a few years.

A Yes, sir.

Q And when you worked for, worked for NF NFO
you tal ked, you referenced the fact that when you pay
cooperatives over order prices, there are nore than what
you pay your independent producers, is that correct?

A That is correct.

Q Okay. But, now you, you are very famliar
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with the fact that when NFE NFO or DMS or whoever it is
recei ves that noney, they have got sonme expenses they have
got to take care of before the noney goes back to their
dairy farms, correct?

A Sure.

Q And t hose expenses can be, can be quite
substantial at tinmes because of the marketing
responsibility that the cooperative has for its nenbers.

A Sure.

Q And so, you can’t conpare apples to apples so
to speak when you tal k about the net paid price to
i ndependent producers and the gross over order prem um
paid to the cooperative, which has expenses before it can
pay the producers.

A When | was referring to the difference between
t he cost of our independent’s supply, and the cost of the
cooperative's supply, as a conpany we al so have the sane
simlar type costs of paying our producers, having a
payrol | departnment of, of field services, of other
services that producers need, plus the cost of bal ancing
our supply. So, | was, Marvin, | was |ooking at that as a
total of those, not just, not just the dollars and cents
paid to the producer, but the total cost to our conpany,
of our independent supply versus the total cost of the
cooperative supply. The cooperative supply is
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substantially nore.

Q How did you figure the bal ancing cost of your
i ndependent supply when you al nost never have to divert it
and you only divert it when you choose to divert it rather
t han a cooperative supply?

A VWhen | choose to divert a cooperative supply,
it costs the conmpany nmoney. And so that, whether | choose
to use the cooperative supply or | choose to use the our
i ndependent supply, that is part of that cost to us, the
total picture.

Q So, how nmuch did you calculate, if you did, it
cost you to bal ance your independent mlk volunes on a
year round basis? Setting aside payroll costs, accounting
costs, procurenent costs, all those costs with any mlKk
supply and what does it cost to bal ance an i ndependent
m | k supply when you have got three plants to deliver to
on a year round basis?

A First, that is proprietary, Marvin. Secondly,
it varies dramatically fromnmnth to nonth. There are
sone nonths where there is obviously no costs. There are
ot her nmonths where it is very high. It varies
dramatically fromyear to year. If you look at this year
conpared to two years ago, the spring of the year, there
is a dramatic difference and in the fall of the year,

actual ly bal ancing our plant by having to buy sonme spot
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mlk, that is cost. And it is dramatic. That the, the
actual cost, the exact cost, as | said, is proprietary.

Q When you bal ance your plants with, by
pur chasi ng spot |l oads of mlk, do you consider that a cost
of mai ntaining your independent supply?
A Yes.
MR. BESHORE: Thank you, Jim that is all |
have.
JUDGE BAKER: Thank you, M. Beshore. Are there
ot her questions for M. Buelow? Yes, M. Tosi?

CROSS EXAM NATI ON

BY MR. TOSI:
Q Thank you for appearing today, M. Buel ow.
A Thank you for the opportunity.
Q Wuld it be fair to characterize your

opposition to Proposal 7 as not so nuch as bei ng opposed
to the notion of marketw de service paynents, itself, but,
to the fact that under, as you understand it, the criteria
for receiving the paynent, you would not be eligible to
recei ve the bal anci ng?

A As | understand it, we would not be eligible.
| -- My opinion on market service paynents is that if
there was to be such a paynent in the order, it ought to
be linked to sonme sort of performance standard for truly

bal anci ng, not linked to size of, of m |k volunmes handl ed
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or, or other such things. It ought to be |inked
specifically to perform ng a specific function.

Q That is your position if we should have
mar ket wi de service paynents, we should factor in what you
just said.

A But, overall, | believe over the years that,
that the market through handling charges, service charges,
prem uns, however you want to depict it, is handled that
cost, and | believe that is the way it should stay.

Q Okay. Your testinony indicates —there—wotlhdbe
—yot—paida that when you buy m |k you pay a service fee,
woul d you please clarify is the service fee specifically,
when that fee is presented to you or you negotiating these
prices, is it explained to you specifically or billed to
you explicitly as a charge for bal anci ng?

A No, it is not explained that way, but when you
sit down and you negotiate a contract with a supplier, you
take into consideration whether it is, for exanple, a | oad
of day, or whether it is a supply froma group of X nunber
of producers. You also take into consideration whether
you receive that m |k seven days a week or whether you
receive it five days a week or whatever. And in every
case that | have ever been involved in, that is a seven
day a week supply of mlk is always |ess costly than
“bal ance” supply.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1043

Q Okay. When you divert mlk, who eanr do you
oty normally divert mlk to? You don’t have to say
anyone specifically --

A Yes, | can’t give you the name of the
conpani es, but it has been powder plants, it has been
cheese plants. It is even with other fluid plants.

Q When you divert to just say to butter, powder
pl ants, do they pay you class price on it?

A It depends on the time of the year. It depends
on the market situation. There has been tinmes where the
net receipt is certainly |ess.

Q Okay. Just quickly. Your testinony, you have
sister conpanies that are -- and should |I concl ude that
there are five plants?

A No. There is, there is three mlk plants, one
in Jamai ca, New York, Elnmhurst Dairy, one in Roxbury, New

Yor k, Mount ai nsi de Farns, and Steuben Foods in El ma.

Q I amsorry. | mscounted, | apol ogize.
A Yes.
Q Do you know what the Class | differentials are

that are applied to those | ocations?

A The differential in New York is 10 cents |ess
than the differential in Boston.

Q That is in Jamaica?

A In Jamaica. The differential at Roxbury is 55
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cents | ess than Boston.
Q Okay.
A And the differential at Steuben Foods, |

believe is a $1.05.

MR. TOSI: That is all | have. Thank you very
much.
JUDGE BAKER: Thank you. Are there any -- Yes,
M . Beshore.
BY MR. BESHORE:
Q I was | ooking for your Roxbury plant on
t he --
A It is actually listed under the conpany nane of

Wor cester Creaneri es.
Q Okay.
A Mount ai nside Farns is a division of Wrcester
Creaneries technically.
Q Ckay. That helps nme find it. Thank you.
JUDGE BAKER: Are there any other questions?
Apparently there are none. Thank you very nuch.
THE W TNESS: Thank you.
MR. ENGLI SH: You will see him again.
(Wher eupon, the wi tness was excused.)
JUDGE BAKER: Are you going to testify --
MR. ENGLI SH: Yes, about another proposal.

JUDGE BAKER: Very wel | .
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MR. ENGLI SH: The next wi tness would be M.

Fitchett from Marcus Dairy.
| nove the adm ssion, Your Honor, of Exhibit
27.

JUDGE BAKER: Are there any questions --
MR. ENGLI SH: | thank M. Rosenbaum for that.

JUDGE BAKER: Are there any questions,
objections to Exhibit 27? Let the record reflect that
there are none. Exhibit 27 is hereby admtted and
received into evidence.

(The docunent referred to,
havi ng been previously marked
as Exhibit 27

was received in evidence.)

(Pause.)

Wher eupon,

W LLI AM FI TCHETT

having been first duly sworn, was called as w tness herein

and was exam ned and testified as foll ows:
JUDGE BAKER: M. English, do you want this

mar ked?

MR. ENGLI SH: yes, could we have this marked as

Exhi bit 28, Your Honor?
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JUDGE BAKER: Very well.

(The docunent referred to
was marked for identification
as Exhibit 28.)
DI RECT EXAM NATI ON
BY MR. ENGLI SH:
Q M. Fitchett, would you state your full name

for the record?

A WIlliamFitchett.
Q And by whom are you enpl oyed?
A I am enpl oyed by Marcus Dairy at Danbury,

Connecti cut.
Q Coul d you pl ease give us your statenent?
A Yes.
TESTI MONY BY W LLI AM FI TCHETT:

THE W TNESS: What | thought | m ght do just so
people realize who | amis read a little bit froma
statenent | will be giving tonorrow and then go to today’s
statenment, if that is okay.

MR. ENGLI SH: That is terrific. That is what
woul d have happened -—— under normal circunstances.

THE WTNESS: My nane is Bill Fitchett. | am
the vice president and general manager of Marcus Dairy,
| ocated at 3 Sugar Hol | ow Road, Danbury, Connecticut. And
presi dent of the Board of Directors of New York State
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Dai ry Foods, Inc |located at 201 South Main Street, Suite
302, North Syracuse, New York.

Marcus Dairy is a 75 year old i ndependent
famly owned fluid mlk processing and distribution
business that is small in size relative to nost of the
pl ayers in the Order 1 market. The product is distributed
under the Marcus | abel throughout the State of Connecti cut
and to the Springfield area of Massachusetts and into the
Metro area of New York State, in fact nore than half our
sales are in the State of New York. Sixty percent of mlk
supply conmes from i ndependent and 40 percent cones from
cooperative sources.

As President of the Board of Directors of New
York State Dairy Foods, Inc., and as Vice President and
General Manager of Marcus Dairy, | would like to
ent husi astically support the position as set forth by
David Arnms, Econom ¢ Consul tant regardi ng Marketw de
Servi ce Paynents.

The Northeast Order has a | arge anmount, 25
percent, of independent producer, non-cooperative
affiliated, m |k supply. The proposed anendnment by ADCNE
for marketw de service paynents of six cents per
hundr edwei ght woul d reduce the pay price to these

i ndependent producers and to snmaller cooperative producers
who do not have manufacturing facilities capabl e of
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handl i ng 1, 000, 000 pounds per day or three percent of the
pool market.

Marcus Dairy has approxi mately 62 i ndependent
producers who provi de about 60 percent of its mlk supply.
The bal ance of the supply conmes from cooperative and ot her
sources. There is a real recognition of the val ue of
bal anci ng supply. Class | handl ers pay cooperatives fees
and prem uns throughout the year to provide this service.
In fact, fees and premunms for Marcus Dairy have increased
approxi mately 80 percent during the past two years.

This proposal, as witten, also discrimnates
agai nst small businesses that have manufacturing
facilities that also help to bal ance the market. The
criterion of 1,0000,000 pounds per day or three percent of
the mlk supply places the proposed fees in the hands of
only the | arge cooperatives.

For these reasons and nore, we oppose the
Mar ket wi de servi ce paynents.

BY MR. ENGLI SH:

Q M. Fitchett, you referenced the fact that
Marcus Dairy is a 75 year old independent famly owned
conpany. How many enpl oyees do you have?

A About 150.

Q So, for purposes of —— the Regul atory
Flexibility Act, you have under 500, and therefore,
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qualifies small business for purpose of dgar+y—— Dairy

Progr ans.
A That is correct.
Q And you al so have sat here throughout the

testi mony Tuesday, Wednesday and Thursday, correct?

A Yes, | have.

Q And you have heard questions asked both of the
cooperative witnesses and of the proprietary handlers and
trade associ ati ons concerni ng prem uns, correct?

A Yes.

Q Do you have any testinony that is not subject
to proprietary concerns or proprietary concerns on that
i ssue?

A Marcus Dairy pays premuns to both its own
i ndependent farmers and also to their cooperatives. The
paynents to the cooperatives are basically for handling
and for balancing. |In addition, we pay the cooperative
fees for conpetitive premunms in order to secure the mlk
supply. The anobunt we pay the cooperative is
substantially targe | arger than the anount we pay to our
own producers.

MR. ENGLI SH: Thank you. M. Fitchett is
avai l abl e for cross exam nati on.

JUDGE BAKER: Thank you, M. English. Are there
any questions of M. Fitchett? M . Beshore.
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MR. BESHORE: Thank you.

CROSS EXAM NATI ON
BY MR. BESHORE:

Q M. Fitchett, do you have 60 percent of your
supplies fromyour own producers and 40 percent fromthe
cooperatives?

A Approxi mately, that is correct.

Q Approxi mately. | take it you take in the
producti on of your independent producers, all they produce

and bal ance with your cooperative.

A That is correct. And other suppliers.
Q Ot her suppliers --
A Ot her than a cooperative supplier, we have

ot her bal anci ng opportunities when we buy mlk or discard
m | k outsi de.

Q Okay. Do your requirenments vary on a daily and
seasonal basis as has been described by other w tnesses in
this hearing?

A Yes, | do.

Q You have been here throughetut the hearing, have
t he seasonal or the daily patterns of a supply and demand
t hat have been depicted, generally represent, | am not
tal ki ng about to the 10'" of a percent or anything,
generally represent the patterns that you have experienced
i n your business?
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A Fluctuations in our Class | sales would
generally appear that way. W also have sonme Class ||
sales that are nore flat.

Q And in ternms of daily requirenments do they tend
to follow the patterns that were depicted in the Exhibit
17, that M. Schad presented, show ng the demands for, for
supplies from cooperatives?

A Yes.

Q Now, your statenment says the fees, fees and
prem uns have increased approximtely 80 percent during
t he past two years. What, are you tal king about fees and
prem uns to your own independent producers, to cooperative
suppliers, to the other suppliers that you have all uded
to? What are you referring to there?

A We have increased the prem uns to our
i ndependent suppliers, but we have nore than tripled
prem uns to the cooperative supply.

Q Tripled fromwhat --

A Tripled fromwhere they were, to where they

currently are.

Q On a year round contractual basis, on a spot
basi s?

A On a year round contractual basis.

Q So what, presently over a dollar hundredwei ght?

A That is proprietary information.
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Q Okay.
(Pause.)

MR. F6St+ BESHORE: That is all the questions |

have.

JUDGE BAKER: Very well. Thank you, M.
Beshore.

Are there other questions?

CROSS EXAM NATI ON
BY MR. TOSI:
Q Thank you for appearing here today, M.

Fitchett. | would like to ask you questions simlar to

what | asked of M. Buel ow.

When you are paying a service fee, do they
explicitly state in your contract and how it is it
expl ained to you in sonme fashion that specifically talks
about, we are asking you to pay nore because you need to
be conpensated for bal anci ng?

A In our particular situation on our total fees
paid to the cost are broken down between what we cal
handl i ng fees and the prem uns, the conpetitive prem uns
that they need to pay their producers. The cooperative
al so perfornms a service for us, a field service for our
i ndependent farnms, ship the mlk that we have is co-

m ngl ed with cooperative supplies, picked up by them And
when we negoti ated what the handling fees were, part of
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t hat nost certainly tal ked about was the bal anci ng.

Q Okay. Do you divert m |l k?
A No.
MR. TOSI: That is all | have, thank you.

JUDGE BAKER: Thank you. M . Beshore?
CROSS EXAM NATI ON
BY MR. BESHORE:
Q Just so | understand. M. Fitchett, so it
cl ear your response to M. Tosi, the total fees and
prem uns paid to the cooperative that you refer to in your
statenment, in your case, includes field services, and
ot her related services to your independent producers as
well as the cost of the cooperative m |k bal anci ng supply,
itsel f?
A That is correct.

MR. BESHORE: Thank you.

JUDGE BAKER: Very well. Are there any other
questions for M. Fitchett? Thank you, M. Fitchett.

THE W TNESS: Thank you.

(Wher eupon, the witness was excused.)

MR. ENGLI SH: Move adm ssion, Your Honor. Move
adm ssion of Exhibit 28.

JUDGE BAKER: Are there any questions or
obj ections with respect to the adm ssion into evidence of

what has been marked as Exhibit 28? Let the record
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reflect that there is no response. Exhibit 28 is admtted
and received in evidence.

(The docunent referred to,
havi ng been previously marked
as Exhibit 28
was received in evidence.)
JUDGE BAKER: M. English, your w tnesses are
dwi ndl i ng.
MR. ENGLI SH: | have one nore. | confess that,
to nmy knowl edge, is the last witness on Proposal 7. | did
not take confort break during the |ast break, because |
sat back here and worked on preparing all these people so
that they would, it would be as smooth as it were. So, |
have, if | could have a five m nute confort break, | would
appreciate it.
JUDGE BAKER: Very wel | .
(Wher eupon, a short recess was taken.)
JUDGE BAKER: We are now in order.
M. Conover, would you step forward and be
swor n, pl ease.
V\her eupon,
CARL CONOVER
having been first duly sworn, was called as wi tness herein
and was exam ned and testified as foll ows:

JUDGE BAKER: Be seated, M. Conover.
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DI RECT EXAM NATI ON
BY MR. ENGLI SH:
Q M. Conover, would you state your full name for
the record?
A My name is Carl Conover
Q And woul d you state your as of Saturday, brand
new address for the record?
A 3731 East U.S. Highway 15, Bedford, Indiana.
MR. ENGLI SH: | have passed out what Your Honor
has marked as Exhibit 29.
(The docunent referred to
was marked for identification
as Exhibit 29.)

MR. ENGLI SH: Which is now a rather well worn CV

of M. Carl Conover. And | apol ogize, | have corrected it
for the nunmber of tines it has, as an expert. For speed
and the fact that it is after seven o’ clock, I would ask

that the Exhibit 29 be admtted and | would just dub that
M . Conover has continued to narrative his brief now as a
consultant, not quite as many years as he was enpl oyed by
USDA. But, | would ask both of the adm ssion of Exhibit
29 and for his designation as an expert in mlk marketing,
procurenment, m |k marketing order pronul gation,
interpretation, and enforcenent.

JUDGE BAKER: W thout himreading the statenent?
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MR. ENGLI SH: W thout his reading the statenent.

| believe everyone in this room has been very fam i ar
with M. Conover’s career. Mst of them certainly the
attorneys are and nost of the attorneys in the room have
stipulated to this in the past. So, | would just ask
that, that Exhibit 29 be admtted and that he be so
desi gnat ed as an expert.

JUDGE BAKER: Very wel | . s there anyone who
has any questions or objections to this procedure of M.
Conover being qualified as an expert? You want him
qualified as an expert in what?

MR. ENGLI SH: M Ik marketing, procurenment, mlKk
mar keti ng order pronul gation, interpretation and
enf orcement .

(Pause.)

JUDGE BAKER: Very well. In the absence of

obj ections, then M. Conover shall be considered an expert

in mlk marketing, pronotion, pronulgation and
enforcement, M. English.

MR. ENGLI SH: That was promnul gati on.

JUDGE BAKER: Promul gation, yes. \What did I
say?

MR. ENGLI SH: Pronotion

JUDGE BAKER: OCh, very well.

MR. ENGLI SH: He nmay have done that, too.
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JUDGE BAKER: Very well. We will change that to

promul gation, and thank you.

MR. ENGLI SH: And | would al so nove the
adm ssion of Exhibit 29, which his CV.

JUDGE BAKER: Very well. What has been marked
for identification as Exhibit 29 has been distributed
around the roomand is available for inspection. 1s there
anyone who has any questions, or objections with respect
to its subm ssion into evidence? Let the record reflect
there is no response. Exhibit 29 is admtted and received

i nto evi dence.

(The docunment referred to,

havi ng been previously marked
as Exhibit 29
was received in evidence.)
BY MR. ENGLI SH:
Q M. Conover, you are appearing this evening on
behal f of Dean Foods Conpany?
A That is right.
Q VWhich is both a nenber of the New York State
Dai ry Foods organi zati on and al so operates plants outside
the State of New York fer——— in Order 1, correct?
A Yes.
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Q You have a brief statenment, after which | have
nore questions, correct?
A | have a statenment here, yes.
Q If you would please give it at this tine.
TESTI MONY OF MR. CONOVER:

THE W TNESS: Congress, by passage of the Food
and Security Act of 1985, provided for specific authority
in the Agriculture Agreenent Act for the Secretary of
Agriculture to include a provision in the Federal MIKk
Orders for marketw de service paynent to handl ers who
provi de marketw de services that are beneficial to the
entire market.

I n the House Report, acconpani ed HR 2100,
it is made clear that the intent of the |legislation was to
al l ow adj ustnments to the blend price to “cover the costs
of pool handlers serving the food nmarket.” The preanble
of Proposal 7 is consistent with that intent of the Food
Security Act of 1985. It reads, “Establish a marketw de
service paynent to provide conpensation froma marketw de
pool to those who performa service in balancing the Class
| market.”

Since the AMA Act requires that provision of
the Federal Order, the Federal MIlk Order, be tailored to
neet the needs of a particular market, the fluid or Class

| market of concern in this proceeding is the Northeast
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Mar keti ng area and none other. While the intent expressed
is to serve only this market, the specific |anguage
proposed for Section 1001.74 is much broader.

In a market with alnost a billion pounds of
fluid use in a nonth, and the idea is to cover the costs
of bal ancing the necessary supply for that nmonthly fluid
use by regulating the fluid mlk plants, one nust cone up
with a reasonabl e esti mte by about the necessary supply.
There is no exact anount or percentage that woul d be
applicable in all instances.

After taking into consideration seasonality of
producti on and demand, daily changes in demand during the
week and the inpact of weather, a 70/30, that is 70 fluid
use and 30 reserve, would seemto be an adequate bal ance.
Certainly, not all of the mlk in the market poeet+ pool ed

as other than fluid use is a part of the necessary reserve
supply.

M |l k produced in areas removed fromthis market
and pool ed on an epporttune opportunity pooling basis,
clearly is not a viable reserve and its inclusion is a
benefit to none other than those recipients of the pool,
of the draw fromthe pool. No narketw de benefit there.

Foll owi ng that sane line, the pooling of |ocal

mlk far in excess of the necessary reserve for the fluid
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mar ket is arguably not a service to the fluid plants, nor
a mar ketw de benefit.

M|k moves fromthe Northeast market on a
seasonal basis, as nuch as 80 mllion nonthly in the fall
nont hs. This mlk is not part of this fluid, market’s
fluid supply and noving into another market is certainly
not a part of balancing the supply of this Class | narket.
There may be a benefit to the, in the blend price when it
noves as Class |, but the benefit for the few nonths would
be far less than the loss to the blend of pooling the
ampunt noved and the seasonal surplus associated with that
amount as other than Class |I in the other nonths.

Appl yi ng the suggested 70/30 ratio about fluid

use we serve to the 80 mllion pounds noved, would
indicate that there would be about 100 mi|lion pounds
pooled in this market in spring to support the 80 mllion

nmoved to other markets in the fall.
The act of pooling that 100 mllion pounds in this market
doesn’'t nmake it a reserve supply for this market and
diverting into manufacturing uses isn’t a function of
bal anci ng the supply for this market’s fluid use.

Anyt hing that is made fromthe Northeast pool
shoul d be for cost of marketw de services covering this
market’s Class | use and the necessary reserves. And

shoul d not cover the cost of bal ancing other markets or
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m | k pooled on this market, but not a viable and needed
supply for this market.
That concl udes ny statenent.
BY MR. ENGLI SH:

Q M. Conover, is it a fair statenment that Dean
Foods opposes the marketw de service proposal as witten
in the Hearing Notice and as anmended so far in this
heari ng process?

A Yes.

Q To the extent that marketw de services already
provided, is it Dean Foods’ position that all handlers
provi ding qualified service of market benefit should be
entitled to receive paynent, if marketw de service
paynments are adopted?

A That is true.

Q There has been a | ot of discussion about the
Sout heast proceeding in 1986. And one of the
participants in that proceeding was a series of Carolina
cooperatives from North and South Carolina. Correct?

A Yes.

Q Are you aware of whether the major cooperative
in North and South Carolina has since beconme part of
the—— a different entity?

A Yes, | think they nerged with a cooperative
in, in Maryl and.
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Q They are called —— Maryland - Virginia Mk

Producers Market Cooperati ve.

A Yes.

Q Whi ch one of the proponents here?

A Yes.

Q And were you aware that the Carolina Co-op now

part of the Maryland, Virginia, now a proponent in this
proceedi ng, took the position in the Southeast proceeding
t hat these kinds of paynments should be made by those
entities that receive thenf

A Yes.

Q Dr. Ling testified concerning an issue of
preserve and he nmentioned the shrinkage and returns. Do
you have a comment on that testinony?

A He suggested that that was part of the market
reserve and | guess | take exception to that, because if a
pl ant is operating, they have to bring into their plant
every day that they are processing mlk, enough mlk to
cover the shrinkage and to cover whatever -- returns there
are back. That is just as inportant to take care of
those, that they put in the bottle, thensel ves because it
is part of it. So, it is not part of the reserve, it is
part of the needed supply every day.

Q Now you have sat here through nost of the
hearing, correct?
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A Yes.

Q Have you reached any concl usi ons about whet her
or not Order 1 as presently constructed and with marketing
is being used to balance the mlk from any other order?

A Well, there is a, and | think |I alluded to that
in my testinony here, there is mlk nmoving out of this
market in the fall nmonths, and that mlk is in here in the
spring, and that certainly is, this market then is, that
mlk being in there in the spring is balancing the supply
for another market.

Q And there are other exanples, for instance, the
mlk from M nnesota, Wsconsin --

A Yes, that mlk is in, there is a lot nore of it
in here anyway in the spring nonths than they are in the
fall months, so the same thing can be said to that.

Q Now, regardless of that, | think you indicated
in your statenent that, there have been questions about
this, and the inplication that because the pool is
benefitting fromthe Class | draw, when mlk is
transferred or diverted, that sonehow that nmeans that mlk
also will receive the marketw de service paynent. Do you
have any comrent on that?

A Well, there are two parts to that. And let ne,
on the part where the producers are shipped and then it

shows up as producer mlk in the other market, there is no
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Class | benefit on that. And | think that was the 80
mllion, the 80 mllion that |I referred to in ny
testimony. That mlk is back here in the spring and there
is no Class | on that. Now, if there is bulk mlk noving
froma plant here and classified as Class | here to the
ot her market, surely there is sonme benefit to this pool
for the nonth or two that it noves. But, if that mlk is
back in here for the remaining nine nonths and this market
is carrying a reserve, for that whatever benefit there
was, is far offset by that.

Q And you could, you use in the very nonth that
Dr. Ling says is the shortest, is the greatest distance
between the fluid demand and the producer ml k deliveries,
does that not nean that it puts the greatest burden on
unused capacity for that very time period?

A Well, surely it does. And | think the fact

that it leaves that, it wll be back as sturface surplus

mlk in the spring nonths, too.

Q Requiring a greater capacity fromthe plants
t hat are -—— bal anci ng.

A There would be nore of it.

Q Phi | osophically, your years of experience in

federal orders, and understanding as Br—+ting M.

Wel Ii ngton nentioned that principle purpose of the Federal
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orders is —— to bring forth an adequate supply of fluid
mlk for the market. Do you have any conment on the
provision in the order, Proposal 7, that would Ilimt the
di versions to 65 percent to a fluid mlk plant?

A Wel |, the purpose as set forth in the preanble
here, this proposal, is to provide mlk to the fluid
plants. And that provision is counterproductive to that.
| can see. Because if you have to, have to establish that
you are shipping 65 percent of your supply to
manuf acturing plant, suppose it is needed for a fluid
pl ant. You are going to go ahead and ship it and forgot
that just so we can qualify for the plant --

Q Just, it is 35 percent of the -- correct? It
is 65 percent --

A Yes, yes.

Q But, that quarter neans the sane, it is just

the nunber is different, correct?

A Yes, | am sorry.

Q But, nonet hel ess, your point is?

A My point is that it is counterproductive to
require plants to put at |east 35 percent into — a

manuf act uri ng pl ant.

Q | realize that you have prepared for other

proposal s and therefore, you weren’t in the room There
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was a coll oquy between M. Arnms and M. Tosi concerning
t he question of whether or not the Secretary shoul d inpose
restrictions or examne the use of the noney and as |
heard the questions, | apologize if | msstate them but
as | understood them the questions from M. Tosi were
asking M. Arns whether or not the Secretary had authority
or in other areas exam ned the treatnent by cooperative of
paynents they receive frommlk. Assum ng that was the
di scussi on, do you have any comment on that issue and
whet her or not in this instance, should marketw de service
paynments be adopted, the Secretary has authority or needs
to or with respect to the 35 restrictions on the use of
t he money?

A Well, | am aware of that. Under the terns of
the Act, the cooperatives are free to distribute the noney
that they get in the formof that the blend price, from
the order in any fashion and the Secretary doesn’t
interfere. In fashion consistent with their contacts with
their menbers, that is what it is. And the Secretary
doesn’t get involved in that. However, it seens to ne
thisis alittle different. The other portion is just
their share of the noney created by the order. In this
i nstance, the proposal would give them an additional share
and that noney cones out of the pockets of the non
menbers, so | think there is a benefit requirenment there,
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there should be a requirenent there that may account for
t hat nmoney and the fashion in which they, the paynents are
foerwarded for.

MR. ENGLI SH: Thank you, M. Conover. The
Wi tness is available for cross exam nation.
JUDGE BAKER: Thank you. Are there any questions
for M. Conover? M. Beshore?
MR. BESHORE: Thank you.
CROSS EXAM NATI ON
BY MR. BESHORE:

Q Good evening, Carl. Has Dean Foods ever seen a
mar ket w de service paynent that it would support?

A | doubt it.

Q Maybe | had better stop right there.

What- Where is the 80 mllion you talk about in
your testinony?

A | | ooked at the market statistics that were
introduced in this record here and they show that in the
sout hern market of five, six and seven --

Q Fi ve and seven, we don’t have si x.

A Okay, five and seven. There is producer mlKk
on that market from New York, Pennsylvania and Maryland in
the fall nonths and it is not there in the spring nonths.
And that is where the 80 mllion comes from And that was
August 2001.
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Q I n August 2001, you are saying the, sone of
the, some of the exhibits that were put in here, show
producers in Maryl and.
A Producers located in Maryland show up as

producers on those markets.

Q Okay. And --
A New Yor k and Pennsyl vani a.
Q New and Pennsylvania. |In what part volune, the

boettoem vol ume of 80 billion pounds?

A It was plus 80.
Q And is that the only one you | ooked at?
A That is the only one | |ooked at. | have a

feeling it would be equal to that in Septenber.
Q Okay. And that was pooled on Order 5? It is

mlk that is pooled on those orders, correct?

A Yes, it was shipped as producer mlk on those
mar ket s.
Q Which and it was marketed on Order 5 and Order
77?
Yes.
Q Okay. And you didn't conpare that nunber to any

ot her nont hs?

A No, | didn't.

Q Well, if thereis any mlk in, if there is mlk
in Maryland that is pooled year round by Order 5, which |
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feel to a certainty there is, what is the, what is the
guestion, what is the problen?

A If, if the anmobunt were the same, then you woul d

have to di scount that.

Q But, you only | ooked at one nont h.
A I only | ooked at one nonth.
Q So, then you don’t know what the anmpunts are in

any ot her nonths.

A No, they are not, it is not that great in the
nonth of May, that | know | did | ook at My.

Q Okay. So you | ooked at two nont hs.

A Yes.

Q May of what year?

A The sane.

Q You conpared May and August of 2001.

A Yes.

Q And the difference May and August was what ?

A | really didn’t, didn't get that difference.
It just | ooked |ike there was a great nunmber of producers
there in August and they weren't there in Muy. And t he

ampunt was there in August was in Muy.

Q But, you don’t know how nmuch was there in My.
A No.

Q Or June or January, right?

A I didn’t | ook at those.
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Q Okay. Let’s, by the way you are aware that to
the extent that under the proposal presented by M.
Wellington, if that ml|k canme back on Order 1, it would
not be entitled to marketw de service paynments until it
was on the order for at |east three consecutive nonths.

A | understand that is in your proposal.

Q So, | mean, whatever, possible issue there is,
it is elimnated certainly, at least to the extent?

A To that extent.

Q Since we didn’t conpare, you only conpared one
month or two, you don’t know how much it is, is on or off
what periods of tinmes, actually, isn't that fair?

A Well, the figures will speak for thensel ves.

They are there in the record.

Q Well, what, what figures?
A What ever they——satd—+t the figures shows.
Q For the nonths, the particular nonths that were

put in by M. English?

A Yes.

Q Do you have any problem there has been, there
has been an i ssue made about m |k sales by regul ated Order
1 distributing plants that end up being distributed
outside of the Order 1 marketing area, do you have a

probl em since we don’t have your witten, a witten
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statenment fromyou, | amnot sure | know exactly what your

testinmony was, is that a problemin your view?

A If it is mlk that is received at a feed pool
pl ant - -
Q Packaged at a pl ant.
A And then sold, then the market should carry the

bal ance for that. That is ny position on that. That they
is aneed in this market, this market being the aggregate
of the feoed pool plants.
Q Ckay. Do you have Order 5, | amsorry, Exhibit
5 avail able to you?
A I do not have it here.
(Pause.)

THE W TNESS: Now | have it.
BY MR. BESHORE:

Q Okay. If you | ook on page 82 of Exhibit 5.
A Ei ghty-two.
(Pause.)

BY MR. BESHORE:
Q Do you have that?
| have page 82.
Q Now, the third colum, the second and third
colums on, on page 82, represents Class | sal es by

Nort heast Order handl ers and ot her federal order markets
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and non federal order markets, which | take to be
unfederal ly unregul ated areas in Pennsylvania, Virginia
and New York, and perhaps Mine that are econtituous

contiguous to this order. | s that how you woul d

interpret that?

A Couldn’t it also include bul k shipnents?

Q Class | sales by Northeast Order handl ers.
Per haps, | don’'t know.

A It m ght include sonme bul k shipnments to anot her
market. So, it is, so it mght be going to Florida or

sonewhere el se, but insofar as it includes package, |
agree with what you say.
Q Okay. You don’t have any problemw th those

sal es being --

A No, +—den+ the packaged ones | don't.

Q Package sal es.

A The bulk is a different matter.

Q The bulk is different for what reason, because

it may only be seasonal ?

A Be seasonal and the surplus will be here in the
spring.
Q Class | is here in the fall, and the surplus is

here in the spring.
A And the rest of the nonths, really, not just
the spring, but the, in the fall, three nonths, and then
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expect that, that volunme plus the seasonal difference to
be on this market for the remaining eight, nine nonths,

what ever it is.

Q Ckay.
A But, that is just the bulk. - -
Q Just the bul k, okay.

Now, the total, total Class | sales or Class |
utilization by Order 1 pool distributing plants, volunes
such as are reflected on page 82, it does not include the
vol unes that are the shrinkage and the returns in those
handl ers’ operations, isn't that correct?

A No, it does not.

Q So, when Dr. Ling, if he was basing his Cl ass I
needs, as he testified, off of just the Class I
utilization figures such as shown on page 82, it didn't
i nclude the shrinkage, correct?

A He understated just a little bit, the needs.

Q Okay. If he understated the needs, then it is
legitimate to include that, that part of the need in the
reserve, isn't it? | nean, basically that is what he is
said, he eéid didn't include it in the Class |, sonmebody
said you have to got to add it into the reserve.

A I think, to me the reserve is what you need
ot her than what you are taking to service your plant.

Q Well, the reserve is what you need other than
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what you need to service the plant, but, if so, the

service to the plant is not just the plant’s Class |

utilization, it is the plant’s total denmands, correct?
A Yes. Yes, that is what | was sayi ng.
Q Whet her it be Class Il or whatever, Class IV

shrinkage. Distributing plants --
A Yes.

Q The distributing plants total needs e+ are the

demand that needs to be net and bal anced by the reserves,

correct?
A Yes. | --
(Pause.)
BY MR. BESHORE:
Q By the way, the Order 5, if you are—about have

got figures from pounds pooled fromthe State of, any of
the states in this marketing area, shows the sane anounts,
show several anounts pooled, fromnonth to nmonth. It is
not really an issue that you have indicated, right?

A It shows the same, it is not.

Q Did you |l ook at the figures for 2002 provided
by the Market Adm nistrator?

A No.

Q ts If mlk pooled on Order 5 from Pennsyl vani a

and that in June 2002 was the sanme as was pooled in August
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2001, there is not really a problemthere, is it?
MR. ENGLI SH: You are conparing 2001 and 2002,
or are you conparing 20017

BY MR. BESHORE:

Q August ‘01, t+e June of ' 02.
A That would be a legitimte —— conpari son.
Q Wth respect to that issue, does Dean Foods

support the safeguard proposed by ADCNE t hrough M.
Wel lington on the three nonth disqualification period, for
m | k that noves back on Order 1 before it can receive
payment s?

A Dean Foods, if there is going to be a
mar ket wi de service paynent, that would be an appropriate
position. That doesn’'t nean that th+ts—— it's for the
proposal

Q Goi ng back to the reserves, necessary reserves.
You had some testinony about 70/30, right?

A Yes.

Q | am not sure how you got that. Have you done
sone cal culations to indicate that you need about 30
percent more mlk on a year round basis than the, than the
Class | shipnents in order to bal ance thenf

A Yes, | have done sone cal cul ati ons that and
over the years, but that was the nitty and gritty on that,
and | think | ambeing liberal. | think you can bal ance
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with alittle less than that. And | think in Dr. Ling s
testimony, he had the necessary reserve i# 626 at 20,
didn’t he? 1 think it was 20. He was 80/ 20 or higher
t han that even.

Q But, in your judgenent and in your experience,
70/ 30 is about right.

A That is what | said, and I wll stand by that.

There are instances where you get by with | ess than that.

Q But, to be safe, it is --

A Yes.

Q Okay.

A Now, that necessary reserve that Dr. Ling

poi nted out, so | amgoing to agree with his concept
there. There are two kinds of reserves. There are
necessary reserve and then there is an excess reserve. |
t hi nk mar ket w de service paynents should be collected on
bal anci ng the necessary reserves.

Q And that is how --

A Because that is what, that is what the statute

seens to inmply.

Q Ckay. And that is how --
A Not the excess reserve.
Q But, that is what Dr. Ling calculated. Whether

you agree with his particular, you know, the, setting
asi de the, you know, the figures, the ternms of cost
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figures, or whatever, he calculated, attenpted to
cal cul ate, isolate, calculate, the cost of carrying the
necessary reserve, correct?

A I amnot, | amnot sure of that. The way I
read this proposal, paynents would be applied to all of
the mlk out there, whether it was necessary or excess.

Q Well, if the cost of carrying the necessary
reserve was spread over a smaller volunme of m Ik in order
to recover, the rate would be higher. That is just &
wrtten—thtag arithmetic, correct?

Well, yes.

Q Okay. And as M. Wellington has testified, in
order to recover the costs as isolated and cal cul ated by
Dr. Ling, the rate of six cents doesn’t cover themall and
they need to be applied to a targest | arger universal
cost, correct? That is what he cal culated, that is what
hts——was the way the arithmetic works.

(Pause.)
BY MR. BESHORE:

Q Wth respect to the 65 percent, your comrents
about the 65 percent qualification standard. |[If you have
got a situation as we do in this market, which | think you
have heard testi mony about, when you have got a |arge

vol unme of non nmenber mlk that is dedicated to this —by
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di stributing plant supplies, on a year round basis.

A Yes.

Q You understand that. Now, the rest of the mlk
that is going to provide the bal ancing supply, the
necessary reserves of that fluid market, is going to start
with a ratio of deliveries that is going to be reduced
because of the dedicated supply fromthe distributing
plant, it is going to have a higher ratio of deliveries to
non distributing plants because it is, you know, because a
substantial portion of the distributing plants are net

year round by the conmtted non nenber supply, is that

right?
A | understand what you are saying, yes.
Q Okay. And the 70/30 is a good ratio for the

total and the non nmenbers skim skim while the figures
show, assune 70 percent of the Class | amounts, the
figures show the non nenbers are dedi cated and supply 35 -+
to 40 percent of that year round. Now, you have got, for

t he bal anci ng requirenment, you have got about 30/30, don’t

you?
Yes.
Q Now, 65, 65 isn’'t too bad in that equation, is
it?
A I have no problemw th the concept that the,

the entity doing the bal ancing put 35 percent into
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manuf acturing. That | have no problem \What | have a
problemw th is establishing that as the criteria for
payments. Because then they are going to neet that
wi t hout serving the plants when they are needed. That is
what | was sayi ng.

Q Wel |, paynents should not go to the non nenbers
supplies that are delivered to the distributing plants
year round, should they?

A Whoever, if the purpose of this is bal ancing
the supply, it should go to those that are doing the
bal anci ng and have a record of balancing ef that. The
problem | have with that |anguage is that it seenms to say,
here is an entity that is in a formand size, and it is
handl i ng enough mlk to balance the market. It is going
to put 35 percent into the manufacturing, and therefore,
we get the paynment because we could do it. There ought to
be sone elenment there as a criteria that they are doing
it.

Q Okay. Well, they are doing it because the mlk
is meeting the qualification requirements of, to be
pooled, isn't that correct?

A Well, it is pooled is neeting the
qualification, yes.

Q And in addition --

A That is not quite the sanme as bal anci ng, |
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don’'t believe.

Q Wel |, pooling requirenents has seasonal denmands
to them
A That is solely the non nmenber, or the

proprietary plants neeting the pooling requirenents.

Q The plants are neeting that, by their
di stribution of the products.

A Wel |, whatever their markets requirenents are,
they are neeting them so, that neeting the pooling
requi renents shouldn’t be the qualification for getting
paynents.

Q How about being required to supply any
addi ti onal supplies required for the fluid market as the
| anguage in Proposal 7, as determ ned by the Market
Adm nistrator, it is the |anguage of Proposal 7 revised?

A Well, I, I think that, in order to qualify for
paynments there should be a record there that they are
bal ancing the market. That is the point | amtrying to
make.

Q There is no question in your mnd, is there,

t hat the docunented deliveries shown in Exhibit 17, that
Dennis Schad presented of daily deliveries in May and
Novenber, the fluctuations, the variations, there is no
guestion in your mnd that that shows that the
cooperatives represented in those deliveries are bal ancing
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in this market?
A I am not, | am not saying the cooperatives
aren’t bal anci ng the—afptnt t hem now, | am just saying
am bothered with the fact that you set up a criterion, and

say, if we are structured in a fashion to do this, that

qualified us for a paynent. It doesn’'t nmke any
di fference whether we do it or not. | amtroubled with
t hat .
Q And that is the way you read the proposal ?
A That is the way | read it.
(Pause.)

MR. BESHORE: | don’t have any ot her questions
for M. Conover. Thank you.
JUDGE BAKER: Thank you, M. Beshore.
Are there other questions for M. Conover?
Yes, M. Tosi?
CROSS EXAM NATI ON
BY MR. TOSI:
Q Thank you for appearing today, M. Conover.
My pl easure.
Q Do you think it is good policy, the Federal
Order Program that, excuse me, can you hear ne?
Do you think it is a good policy, the Federal
Order Program that handl ers charge producers for its
servi ce of bal anci ng.
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Wt hout, | think Congress decided that.

Wel I, | understand that Congress decided that,

gives themthe authority to the Secretary to deci de what -

t hat ?

A

To take it out of the funds,

yes.

Q Rrght— Do you think it is good policy to do
Do you think it would be good policy to do that

given the conditions as you understand them here for the

Nort heast m | k marketing area?

an el enment of accountability nade,

t hat

bei ng used to futH++ fulfill

Q

A

I think it is not good policy unless there is

so t hat

peopl e getting

noney have to account for it and prove that it is

by ot her people that have appeared so far

New York State Dairy Foods,

testi mony suggested that

on

bal anci ng paynents,

al ready paying that to cooperatives in their

t he purpose of this proposal.

And to the extent that you have heard testinony

behal f of the

to the extent that their

t hey were

contracts for

services or whatever termthat we want to use, sonething

above the muatmwal m ni num order

opi nion that that would, that either

indirectly includes factors for

or der

A

price,

are you of the

directly or

No doubt in my mnd wth what,

al

bal anci ng the market?

of the over

pricing that | have been associated with, that was
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an el ement into this—thingthat—+s paynents for bal anci ng.

Q G ven the conditions here for the, for the
Nort heast, to the extent that sonme entities’ costs may be
greater or less than others, should the Secretary excl ude
the costs of balancing to smaller individual that given
the criteria right now, would not neet
the --

A Anybody that can prove they are doing
bal anci ng, should be paid, if paynents are going to be at
al |

Q And what, why do you take that position?

A The purpose of it is to do the bal ancing and

pronote pay out of the fund for bal ancing, pay whoever is

doing it, large or small. | don't --
Q In that regard, we are tal king about equity.
A Yes.
Q Amongst handl ers.

A Well, equity, it probably goes, there is a
concept in uniformty, always in my m nd under federa
orders. | think you, the Act is strong on that, you nust
treat everyone be uniform Not only equity, but the

conmand that there is uniformty there as well.

MR. TGOSI: Thank you very nmuch. That is all

have.
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JUDGE BAKER: Thank you, M. Tosi.

Are there other questions for M. Conover?
Heari ng none, thank you very much, M. Conover.
THE W TNESS: Thank you.

JUDGE BAKER: It is nice seeing you again.

(Wher eupon, the w tness was excused.)

JUDGE BAKER: Your Honor, | amconplete with
this, | think M. Fredericks, if he can get on —— ,if he
wants to tonight.

JUDGE BAKER: Very well. Have you presented all
of your w tnesses?

MR. ENGLI SH: On Proposal 7.

JUDGE BAKER: You have, all right.

MR. ENGLI SH: There is a few other proposals in
t he hearing record.

JUDGE BAKER: Yes, | am aware of that.

Let me ask this. |Is there anyone in the
audi ence who would like to give testinony with respect to
Proposal Nunber 7? For, against or otherwi se? Let the
record reflect that there is no response.

M. Fredericks, I will swear you in, sir
Wher eupon,

PETER FREDERI CKS
havi ng been first duly sworn, was called as wi tness herein
and was exam ned and testified as follows:
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DI RECT EXAM NATI ON
BY MR. STEVENS:

Q Wel come back, M. Fredericks.
A Thank you.
Q Earlier at the hearing, you were asked to, sone

guestions and | think you have some material that you
would like to enter into the record. Have you brought
anything with you to, to indicate the answers to the

guestions that were asked earlier?

A Yes, | have.

Q What is the first one you want to put into the
record?

A The first one is, a request to provide sone

addi tional information regardi ng page 86, table entitled
“Producers Deliveries to Pool Distributing Plants, for
January 2001 to June 2002.~"

The second columm on that table, the colum to
the right, which is entitled “Percentage of the
Proprietary Handl er Producer M|k Receipts Delivered to
Distributing Plants.” And there is a double asterisk
footnote on that, and | was asked by, by the Association
of Dairy 7 Cooperatives Northeast Group, to see if | could
recal cul ate the figures there, taking out any receipts
from cooperative nenmbers producers that were included in
that proprietary handl er producer, pool producer. So, if
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you | ook at the double asterisk footnote there, and you
renove the second sentence, starting “total proprietary --
“ you see the second sentence, that is what | have done.
So, now the figures here just include proprietary handler
producer mlk. And | can give you the nonthly figures or
| can give you the annual average. | amnot certain which
M . Beshore has referenced. But, | will start with the
annual average. The year 2001, the way you see it now in
your table, the annual average was 80.8 percent. You take
out the figures | nmentioned, that drops down two
percent age points to 78.8 percent.

The second, 2002, the six nonth average, the
current 78.1 percent, taking out that volune of nmany
cooperatives that are pooled by proprietary handlers,

woul d bring you down to 76.4 percent or a decrease of 1.7

percent age points.

Q Do you have the nonthly figure there?
A Yes, | do.
Q Okay. Since you and your staff have gone to the

wor k of generating those, why don’t you go ahead and read
t hem

A Okay. For the nonth of January 2001, the new
nunmber would 83.3, February 80.6, March 81.5, April 79.6,
May 78.8, June 77 percent even, July 80.4, August 75.7,
Sept enber 79.2, COctober 77.2, Novenber 76.9 and Decenber
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75.3. And for January 2002, 77.8, 76.7, March 77.2, Apri
75.5, May 75.9, June 75.9, | amsorry, 75.5 for June.

And the second, the second bit of information
we were asked to provide had to do with the request on
page 61, entitled “Total Additional Pounds of Partially
Regul ated Di stributing Plant M|k Pooled under the terns
of Proposal 9, for January 2002 through July 2002. In
that table for those nonths in question, we, we indicated
addi ti onal pounds that would have been pooled. W did not
provi de the nanmes of the plants that woul d have been, been
maki ng up those pounds. And it was brought to our
attention that it is nmore than the m ninum of three
handl ers, but we were not going to reveal that information
because you deduce fromthe change —— on a nonth to nonth
basis, sonme of the proprietary information fromthose
plants. But, we did provide a listing of those plants
that would be affected in any one nonth during that period
of time. And | will --

Q Let me stop you there. | know you prepared a
docurment. Would you like to read theminto the record? O
woul d you like to enter it as an exhibit?

A Maybe it would be just as easy to enter it as
an exhibit.

Q Okay. You have, | have sonme copies. You
provi de one for the judge and four for the reporter.
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A Yes, | do.
(Pause.)
MR. STEVENS: Do you have sone additional copies
t hat would be available to the parties?
THE W TNESS: Yes, | do.
JUDGE BAKER: M. Fredericks’ conputation, a one
page, it will be marked for identification as Exhibit 30.
(The docunent referred to
was marked for identification
as Exhibit 30.)
(Pause.)
MR. STEVENS: Exhibit 30, Your Honor?
JUDGE BAKER: Yes.

MR. STEVENS: Thank you.
JUDGE BAKER: You are wel cone.

BY MR. STEVENS:

Q Ckay. Now the docunent that has been marked for
identification as Exhibit 30, and I m ght say with respect
to your other information that you just gave for the
record, that came fromofficial records of the, of your
of fice and the Departnment of Agriculture.

A That is correct.

Q And prepared by you or under your supervision
in response to the questions?

A That is correct.
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Q And again, it is not presented in favor or
agai nst any proposal, is it?

A No, it is not.

Q Thank you. This material on Exhibit 30, is
addi tional material to supplenent what was in Exhibit 5,
right?

A That is correct.

Q And, and found on page 61 of Exhibit 5.

A That is correct.

Q The, the information referred to as Appendi x 4-
B.

A That is correct.

Q And, just again so the record will be clear,
what is it putting in additional to what is already in, in
Appendi x 4-B?

A What is it providing is the names of the plants

t hat woul d

Proposal 9,

have become fully regul ated under the terns of

not identifying any specific ones, but during

that period of time, January 2002 through July 2002, they

coul d have

Q

you?

become regul ated during that period of tine.

Okay. And you have a footnote there also, don’t

Yes.
How does that nmodify the information?

That footnote just essentially says what |
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just, what | just paraphrased, plants listed reflect those
t hat woul d have had a change in regulatory status at | east
one nmonth during this tinme period.

MR. STEVENS: | offer the witness, and request
and | would nove the docunent into evidence.

JUDGE BAKER: Very well. Are there any questions
of M. Fredericks? Yes, M. Vetne?

MR. VETNE: Just one, nmaybe two.

CROSS EXAM NATI ON
BY MR, VETNE:
Q Are the plants listed in the exhibit, primarily

processing of mlk into packaged food and m |k products?

A That is correct.
MR. VETNE: That is all | have, thank you.
JUDGE BAKER: Very well. Are there any other

gquestions of M. Fredericks?

Does anyone have any questions or objections to
the adm ssion into the record of what has been marked as
Exhibit 30 for identification? Let the record reflect
there is no response. Exhibit 30 is admtted and received
into the record.

(The docunent referred to,
havi ng been previously marked
as Exhibit 30

was received in evidence.)
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JUDGE BAKER: M. English, is there anyone el se

that is going to testify this evening?

MR. ENGLISH: | don’t think it would make sense
totry to start on Proposal 1. It is eight o' clock. I -
- We have been going for 12 hours and intend start it in

t he nmorni ng on Proposal 1.

MR. VETNE: | concur. Maybe the only thing we
agree on.

JUDGE BAKER: Very well. Tonorrow norning we
will start on Proposal 1 and go through the proposals as

they are listed in the Notice of Hearing and in the
absence of --

MR. ROSENBAUM Your Honor, this is Steve
Rosenbaum can | get confirmation that no one is going to
take the stand tonmorrow and say anythi ng about Proposal
nunmber 77

MR. BESHORE: We don’t plan any testinony at
this time. But, if the hearing record is going to be
open, and as long as it is open, | think any, you know, it
coul d be open any proposal.

MR. STEVENS: This is Garrett Stevens, if a
producer shows up and wants to testify, | amsure we are
going to hear the testinony.

JUDGE BAKER: M. Rosenbaum that is true. This

is a public hearing and all parties who are interested and
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have testinony, which is relevant in the area, they do
have the opportunity to testify. So, they wouldn’t be
precluded. But, colleagues have indicated that they wll
not call any w tnesses.

MR. ROSENBAUM Well, | don't quite go that far
Your Honor.

JUDGE BAKER: Oh, you didn't?

MR. ROSENBAUM No. But, | don't presently have
pl ans to do any rebuttal case with respect to Proposal 7.

JUDGE BAKER: Very well.

MR. ROSENBAUM Al t hough, | would not --

JUDGE BAKER: Very wel | .

MR. ENGLI SH: Your Honor, one nore comment, it
may make sense for a couple of the witnesses, to testify
about Proposals 1, 2, 3 and 4 all at one tinme, because
they literally have naybe a paragraph on sone of those
proposals and it wouldn’t make sense to take them off, put
them on, take themoff, put themon, if we can get them
on, you know. All the rest of the proposals are, except,
Proposal 1 is the reporting date, and then Proposals 2
t hrough 6 and 8 through 13, are pooling issues. Proposal
14 is its a separate pooling issues. | can see these
being grouped and | think it very well be the case when
soneone gets on, and testifies about Proposal 12, at the

sane tine as Proposal 2. So, with that caveat, you know,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1093
we are certainly prepared to nove along on Proposal 1 --

JUDGE BAKER: Very wel | . That makes sense. Do
you have wi tnesses?

MR. ENGLI SH: | have wi tnesses on the Proposals
1, 2, 3 and 4, and 14.

JUDGE BAKER: Very well. M. Vetne?

MR. VETNE: Yeah, | was going to say, | have
some comments and concerns about how we schedul e the
presentation of the remaining proposals, but, you know, |
woul d just as soon as address those in the norning. |
don’t think 1, 2 and 3 ought to conme first, when as far as
substantive invol venent of the parties, and, and contested
i ssues for pooling provisions are nore inportant.
Apparently, balancing was thought to be extrenely
inportant with a | ot of opposition. It canme first.
Pooling is very inportant and has, and is contested and
t he anot her ones approximtely not, you know, so, why
should we take our tinme at the beginning with, with those

MR. ENGLI SH: Well, how about conprom se, the
i nportant -- Well, there are two businessmen and two
consultants on Proposals 1, 2 and 3, and we could get the
busi nessmen on Proposals 1, 2 and 3. So, if we can at
| east get, get M. Fitchett, who testified today, done. |

would -- that M. Arnms and M. Conover, if you would
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prefer, to have M. Schad get on, and | think they should

be able to, I, you know, | certainly would conprom se.
JUDGE BAKER: Very wel | . We are in recess
until tonmorrow -- Thank you.

(Wher eupon, at 8:00 p.m, the hearing was
recessed, to reconvene at 8:00 a.m, on Friday, Septenber

13, 2002.)
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