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PROCEEDI NGS
(8:05 a.m)

JUDGE HUNT: Good norning, |adies and gentlenen.
This is a hearing on proposed anendnents to Class Il and
Class IV nmlk formulas for all federal m |k marketing
orders. The proposals were published in the Federa
Regi ster on April the 14th in Vol une 65, Number 73.

The purpose of this hearing today is to receive
information relating to those proposals. The information
you provide will be nmade into a witten record and be used
by the Secretary of Agriculture and his representatives to
make a decision on the proposals. The decision will be
based on the record made at this hearing containing your
testi mony, statenents and exhibits.

My nanme is Janes Hunt. | am an adm nistrative |aw
judge with the Departnent of Agriculture. M function here
is to conduct a hearing to prepare the record on these
proposal s that the Secretary and his representatives wll

consider. Any interested person may testify. The court

reporter will record everything said at the hearing and
prepare the record. The testinony, again, will be nmade part
of the record that the Secretary will consider.

The record will be maintained in the office of the

hearing clerk at Departnment of Agriculture in Washington,

D.C. If you would Iike to have your own copy of the witten
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transcript, please make arrangenents with the reporter
during a break. The record will be available for public

i nspection down at the hearing clerk's office.

The testinmony -- the record will also be avail able
on the USDA website. | don't know how soon that will be, a
week, two weeks. But in any event, it will be available on
the website. It also is being telecast -- audio anyway is

bei ng tel ecasted today via the Internet.

Also, we are going to circulate a sheet that you
can put your name and your organization to indicate that you
are present here today. Wen people do testify, if you
would I'ike to ask a question, please raise your hand. |
wi |l give everybody an opportunity to ask questions and to
testify.

The amendnents as published consist of 32
proposals. The procedure is to first hear fromthe
proponent of the proposals and those supporting the
proposal . You can ask questions after a person testifies.
The person who testifies will be sworn in as a wtness.

When the proponents have conpleted their
testi nony, anyone in opposition to the proposal will then be
allowed to testify. When each side has conpleted their
testimony on a particular proposal, we will nmove on then to
the next one. At this time, M. Geg Cooper of the

Department of Agriculture | think has sone docunents he
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woul d I'ike to have made part of the record in the
proceedi ng. M. Cooper?

MR, COOPER: Yes, Your Honor. G egory Cooper,
of fice of the general counsel, U S. Departnent of
Agriculture. We have the notices to start with as exhibits.
The first exhibit would be the hearing notices published in
the Federal Register on April 14th, 2000. And it is Volune
65, pages 20094, et cetera. And it is marked as Exhibit 1

The second exhibit to be offered is the
certificate of officials notified, which is the certificate
that is sent that notice has been given to all of the
governors. And it has been pre-nmarked as Exhibit Nunmber 2.
The third docunent is the news release and the certificate
that it has been distributed to the press. And this has
been pre-marked as Exhi bit Number 3.

The fourth document is a certification that a
noti ce has been given to interested person by the various
mar ket adm ni strators. And this has been pre-narked as
Exhi bit Nunmber 4. And the final prelinmnary docunent is the
desi gnation of yourself as judge to hear on behalf of the
state of New Jersey. And that has been pre-marked as
Exhi bit Nunber 5.

The | ast docunments, because the state order runs
basically concurrent with the federal order and they used

the hearing to change the state order, also. | would ask
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those five be received in evidence.

JUDGE HUNT: Does anyone have any objections to
those docunents identified by M. Cooper being nmade part of
the official record in this proceeding? Hearing no
objections, Exhibits 1, 2, 3, 4, and 5 will be nade part of
the record in this proceeding.

(The docunents referred to
were marked for identification
as Exhibits Nos. 1 through 5
and received in evidence.)

MR. COOPER: Your Honor, we also have a fairly
extensive list of itenms that we want to have official notice
taken of. W have a few itens that woul d be exhibits. And
in nmost instances, we have officials fromthe Departnent of
Agriculture who would be available to testify concerning
t hese docunents if people have an questions about how they
are conpiled or anything of this nature. So let ne try and
put themin sonme order here and start asking for officia
notice of the follow ng docunents:

The Annual Federal M|k Oder market statistics
for 1996, 1997, 1998, and also 1999 if published before the
end of the briefing period. As npbst participants know, we
normal |y | eave the record open until the end of the briefing
period in case any of these regular publications of the

Department are issued between now and then.
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The second one would be the binmonthly federal mlk
order market statistics for 1999 through 2000, again, unti
the briefing date. This docunent basically updates the
Annual Federal M Ik Order market statistics fromwhen it
runs out until currently. And it is issued -- the binonthly
has all the data for two nmonths. So we only need it every
other month. [|I'msorry. It is twice a nonth, isn't it?
It's every other. | was right the first tine.

Okay. The third document we are seeking officia
notice is the annual dairy market statistics, 1996 through
1999. The fourth docunent is Dairy Market News, the
weeklies for the year 2000 until the briefing date. The
fifth docunent are nmonthly price announcenents for January
2000 until the briefing date. And the sixth docunent are
advanced price announcenents from January 2000 until the
briefing date. And these are all federal order statistics.

And if anyone has any question regardi ng these
statistics, M. John Rourke, chief of the market information
branch, is available to testify. Oherw se, we have no
gquestions for himso we wouldn't put himon the stand unl ess
sonmebody has sonme questions about these docunents.

JUDGE HUNT: Does anyone like to have testinony
concerni ng any of these docunents referred to by M. Cooper
statistical information?

MR. ROSENBAUM Are we going to do that at this
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tinme?

MR. COOPER:  Pardon ne?

MR. ROSENBAUM Are we going to do those at this
tinme?

MR. COOPER: Yes.

UNI DENTI FI ED MALE SPEAKER: |s he going to be
avai |l abl e at another tine?

MR. COOPER: Well, he is.

UNI DENTI FI ED MALE SPEAKER: | nean at a later tine
for any questions.

MR, COOPER: Well, we are trying to get through
here in order. | nmean, these are publications we have been
dealing with for 20 years.

UNI DENTI FI ED MALE SPEAKER: |f there are questions
about them |[|'Il just ask him questions.

MR. COOPER: Ch, okay. | guess he could be
available this nmorning. But we could have himon later this
nor ni ng.

JUDGE HUNT: He won't be here throughout the
heari ng, M. Cooper?

MR. COOPER: | nean, he is not going to be here
every day, no.

JUDGE HUNT: Yes, sir?

MR. ROSENBAUM | have a question about the

hearing --
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JUDGE HUNT: |If you could for the purpose of the
court reporter, if you could give your nane so that it wll
be in the transcript.

MR. ROSENBAUM  Yes, Your Honor. Steve Rosenbaum
for International Dairy Foods Association. One of the
exhibits that was marked was the notice of hearing which
contai ns sone economni ¢ analysis. | amwondering whether at
some point the government intends to put on the person who
performed that anal ysis.

MR, COOPER: Again, he will be available. The
person who did the nodel that was the basis for that
analysis is M. MDowell. And he will be available |ater
thi s norning.

MR. ROSENBAUM Later this nmorning, all right. W
woul d I'ike to ask some questions as to that topic.

JUDGE HUNT: Yes, sir?

MR. YALE: Ben Yale on behalf of Select MIKk
Producers and Western States Dairy Producers Trade
Association. | do have a few questions of M. Rourke, if |
coul d.

JUDGE HUNT: Okay. M. Rourke, would you pl ease
take the stand. Good norning.

Wher eupon,

JOHN P. ROURKE

havi ng been first duly sworn, was called as a
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wi tness herein, was exanined and testified as follows:

JUDGE HUNT: And woul d you state and spell your
nanme, please, and your title.

THE W TNESS: John Rourke, R-O-U-R-K-E. | amthe
chief of the market information branch, dairy progranms, AMS,
USDA.

MR, COOPER: M. Rourke is available for any
guesti ons.

EXAM NATI ON BY PARTI Cl PANTS
BY MR YALE
Q Thank you. M. Rourke, under the -- you are
famliar with the various statistics that M. Cooper just

listed where they are asking for official notice?

A Yes.
Q What is your involvenment with those statistics?
A The -- my position with the market information

branch, | have responsibility for the Federal MIk Order
statistics program and the dairy market -- National Dairy
Mar keti ng News Service. And in that position, | amal so
responsi ble for calculating and di sseminating the basic
price information used to establish class prices under the
Federal M1k Order Program

Q In those statistics that you announced or
i ndicated, is there anywhere in those statistics one could

deternine the gross volune of raw product that goes into
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manufacturing plants in the United States to conpare it with
the gross finished product that conmes out?

A For the Federal M Ik Order Program we do have
statistics in both the nmonthly and annual publication,
mai nly nore so in the annual, that shows the gross vol unme or
the volune of milk, skimmlk, and cream used to produce
manuf actured products fromm |k priced under the order
system We do not have any information on what conmes out of
the plants, just what goes into the plants.

The Federal M|k Order Program accounts for
approximately 70 percent of all the m Ik produced in the
United States. The -- sonme of this information on a nonthly
basis and, therefore, an annual basis nay be affected by
m |k not pooled due to class price, lend price
rel ati onshi ps.

Q What about class -- well, in the past it would
have been Class IIl A plants? Are there any reports that
indicate the total nmilk received at those plants and the
total amount of nonfat dry mlk and butter that went out of
t hose plants?

A For Class II1A the Federal MIk Oder statistics
do -- does have -- include tables that shows producer mlk
used in Class IIlA It is a different type of statistic.
The manufactured product information generally is not broken

out by cl ass.
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Q Anywhere in these statistics indicate any
conposite yields of dairy -- for dairy products, in other
wor ds, conposite yields for the amount of butter fat that
went into a plant that cones out in finished product?

A Not in Federal MIk Order statistics.

Q Anywhere in these statistics does it indicate any
manuf acturing costs that are -- that plants report
i ndi cating the cost of manufacturing product?

A There woul d be no such information in Federal Mk
Order statistics.

Q Okay. | want to change the subject to another
topic. In the Dairy Market News, there is information

listed regarding the Chicago Mercantil e Exchange cash

prices. |Is that correct?
A That's correct.
Q Al right. 1Is -- what is the source of that data?
A The source of that information is the Chicago

Mer canti | e Exchange.

Q Okay. And howtinmely is that reported in Dairy
Mar ket News?

A The Dairy Market News report is a -- it is a
weekly report that is printed and mailed on Fridays. The
actual results of trading are included in the case of
whether it is a daily-traded or three-tines-a-week-traded

product. A report is generated and di ssem nated over the
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Internet within, oh, | think probably an hour or two after
the end of trading.

Q So it is very tinely.

A Yes.

Q Do you also in the Dairy Market News report the
NASS survey prices of certain dairy conmodities?

A Yes, we do.

Q Al right. And what is the tineliness of those
announcenment s?

A The NASS reports are issued on generally Friday
nmornings. And the -- that week's -- what is rel eased that
norning is carried in the report that is printed and
rel eased on that Friday afternoon.

Q Okay. And the information that you received on
Friday, is that for that week or the previous week?

A The -- we carry one week's worth of information in
Mar ket News. And the prices that are rel eased on Friday
norni ngs are for the trading period ending the previous
Sat ur day.

MR. YALE: That is all the questions | have, Your
Honor. Thank you very nuch.

JUDGE HUNT: Any other questions for M. Rourke?

MR, ROSENBAUM  Yes, Your Honor. Right here.
Should | give a copy to the reporter?

JUDGE HUNT: Yes. You would like to offer that as
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an exhibit?

MR. ROSENBAUM  Yes.

JUDGE HUNT: Let's make six copies available to
the reporter. Before we proceed, M. Rosenbaum let's see,
of those -- the docunents -- the statistics that M. Cooper
offered, let's make -- let's give them an exhibit nunber.
That annual order statistics, the first one you offered --
or nentioned.

MR, COOPER: Well, we aren't offering. W are
seeking official notice of that rather than making them
exhi bits.

JUDGE HUNT: You don't want them marked as
exhibits for purposes of identification in the record or
just lunp themall together?

MR. COOPER: No, we don't normally.

JUDGE HUNT: You don't want them marked as
exhibits. Al right. Al right. M. Rosenbaum nmake your
docunent as proposed Exhibit 6.

(The docunent referred to was
marked for identification as
Exhi bit No. 6.)
MR, ROSENBAUM  Thank you, Your Honor. Yes.
BY MR. ROSENBAUM
Q In my -- do you recognize this as the April 2000

publication by the Agriculture Marketing Service that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16
i ncludes the page at which the Chicago Mercantil e Exchange
cash nmarket nmonthly sales are conpiled for the year 19997

A Yes, sir. It looks like that table.

Q Okay. And is this derived fromthe information
received fromthe Chicago Mercantil e Exchange that you were
referencing in response to M. Yale's questions?

A Yes, it is.

Q And the conpilation reflects three categories of

information: butter, nonfat dry m |k, and cheese. Correct?

A Correct.

Q And for nonfat dry mlk, this docunment shows in
each nonth how many sal es actually took place. |s that
right?

A That is correct.

Q So that taking nonfat dry milk, there were no

sales reported for extra grade in any nonth? |s that right?

A That is correct.

Q And there were no sales for Gade A either. |Is
that al so accurate?

A That is correct.

Q And those are the two kinds of nonfat dry mlk
that are sold on the Chicago Mercantil e Exchange?

A That is correct.

Q So that if one were to use the Chicago Mercantile

Exchange as a source of information as to what the market
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price was of nonfat dry mlk, the reality is there would not
be a single nonth in the year 1999 in which you had even one
sale to use for that information, is that accurate?

A That woul d be accurate.

Q Okay. And switching to cheese, the information
reported covers both barrels and 40-pound bl ocks, correct?

A Correct.

Q And in January of 1999, only five barrels of
cheese were reported as having been sold, correct?

A That is correct.

Q And only three in February?

A That is correct.
Q Fourteen in April, is that correct?
A Correct.

Q And | take it that you are sufficiently famliar
with the sale of cheese in this country and recogni ze t hat
is a mnuscule representation of actual cheese sal es,
barrels, is that right?

A That is correct.

Q And the -- eyeballing this, am| accurate -- |et
me withdraw that. Take January. There are five barre
sal es reported and 125 forty-pound bl ocks reported, is that
correct?

A That is correct.

Q So roughly -- let ne see if | can get nmy math
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right. I'msure | won't. Roughly 25 tines as nmuch -- as

many sal es of 40-pound bl ocks as barrels in that nonth,

correct?
A | believe that is correct.
Q But if you skip over, let's say, to June, there

are 98 barrel sales and 93 forty-pound bl ock sales, correct?

A Correct.

Q So we have gone from one nonth where there are 25
times nore 40-pound bl ock sales than barrel sales to four
months | ater there being actually slightly nore barrel sales
t han 40-pound bl ock sales. Correct?

A Correct.

Q And are you sufficiently fanmiliar with the
manuf acturi ng and sale of cheese in this country to confirm
that that is not an accurate representation of the actua
trends in sales of these relative products over tinme?

A Yes. Based on the reported sal es nunbers that |
have seen, that woul d not be.

Q Okay. In other words, it doesn't reflect reality
to say that in a given year, in one nonth, there will be 25
ti mes nore 40-pound block sales in the country and in
anot her nonth, there actually will be nore barrel sales.
That is not an accurate reflection of reality, is it?

A I woul d not think so.

MR. ROSENBAUM Ckay. That is all | have. Your
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Honor, | would nmove this exhibit into evidence.

JUDGE HUNT: |s there any objections to Exhibit 6
bei ng made part of the record? No objections. Then Exhibit
6 will be received into evidence. A gentleman back there
think had a question. Again, M. Rosenthal [sic], did you
identify yourself for the record so that the reporter --

(The docunent marked for
identification as Exhibit No.
6 was received in evidence.)

MR. ROSENBAUM By the way, it is Rosenbaum

JUDGE HUNT: Oh, |I'msorry. Rosenbaum

MR. ROSENBAUM That is quite all right. Everyone
does it.

MR. ENGLI SH: Good afternoon, Your Honor. M nane
is Charles English. | represent Sweeza Foods Corporation
and Master Dairies, Inc.

BY MR. ENGLI SH

Q M. Rourke, with reference to sone of the data
that is published from USDA and some of the discussions that
will be going on later here, is it true that NASS started
publ i shing Grade AA butter prices as of Septenber '98?

MR, COOPER: | might interject that we are going
to have a witness available from NASS to tal k about NASS
statistics later on if that would help

MR, ENGLISH. If that is the case, | would just go
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ahead and wait, if M. Rourke would prefer

JUDGE HUNT: Unless you can answer the question.

THE WTNESS: | nean --

JUDGE HUNT: You would rather wait?

THE WTNESS: It is up to you. But, | nean -- he
is calling in now.

MR. ENGLI SH. Sorry about that.

THE W TNESS: The npbst recent data series that
they are publishing started in Septenber '98.

BY MR. ENGLI SH

Q And are you aware whet her after the end of '98,

USDA revised the data, the monthly data for Grade AA butter

for the nonth of Septenber through Decenber?

A | believe as the data series was being devel oped,
they -- as nore reports cane in, sone of those weeks may
have been revised. | don't believe that there was any

concerted effort after four nonths to go back and revise the

dat a.
MR ENGLISH: | will wait for the NASS witness.
JUDGE HUNT: Does sonebody over here have a --
MR. YALE: Just a followup if everybody else is
done.

JUDGE HUNT: All right.
MR. YALE: And for the record, this is Ben Yale.

BY MR YALE:
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Q M. Rourke, | want to go back and ask sone foll ow
ups from M. Rosenbauni s questions. Wen he tal ked about
five barrels and three bl ocks, he is tal king about car
| oads, right?

A That is correct.

Q Okay. And what is the role of the Chicago
Mercanti|l e Exchange cash market? |Is that to sell all the
cheese or to reflect a point for a buyer or a seller |ooking

to move or buy product as the market demands?

A The Chicago Mercantil e Exchange serves a function
to -- as a market where you can go and sell product if you
wish to do that. It also is used as a nechanismto

establish price levels that the industry feels is accurate.

Q And do you have any know edge as to how t he
i ndustry uses those CME prices that are reported?

A The cheese industry generally uses the CME prices
as the base price in pricing fornulas on which they will
base their contract sales. | believe the cheese industry
for the nost part has been using the weekly average price
that is conputed by Dairy Market News.

The butter industry, when they went to three-day-

a-week trading, | don't think there has been as much
consensus as to what price to use for their long-term-- for
their contract sales. But generally, | think what is in

those contracts uses as a base price one of the CME butter
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prices.

Q Either the daily price or the average of the week
or the three days?

A And it al so depends. Sonme contracts | think are
set up on price on day of order or day of make. There is
still not much consensus in the butter industry as to what
price they use.

Q So in other words, although it may only list for a
particular nonth 5 bl ocks sold or 13 bl ocks or whatever the
nunber was, that, in fact -- that price is used by a | arge
portion of the cheese industry in pricing cheese for that
period. Isn't that correct?

A That is ny understanding.

Q And nost of the cheese?

I don't have any direct evidence on that.

Q Are you aware of any other index used to price
cheese in the United States, cheddar cheese?

A No, |'m not.

Q Okay. What about cheeses other than cheddar:
provol one, nozzarella, and the |like? Are those also indexed
to your know edge off of the cheddar price reported on the
CME?

A Based on the information that we publish in Market
News and | ooki ng at week-to-week price changes, nuch other

cheese is based on the CME.
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Q There was a question regarding the nonfat dry mlk
contracts. For 1999 there were none. One of the other
statistics that you report in Dairy Market News is purchases
by the CCC, is it not?

A That is correct.

Q And has there been a period over the l|ast couple
of years where there were no purchases reported by the CCC
of nonfat dry mlk for a particular nonth?

A | don't recall for sure for all the 24 nonths in
the |l ast couple of years. But that is a possibility.

Q But there is -- in recent tinme, has that price or
those sal es increased --

A Yes.

Q -- of purchased?

A Yes, they have.

Q And what would be -- do you know what the
effective price is for nonfat dry m |k per pound based on
t he support price?

A The current support price is $1.01 per pound. And
I think the npbst recent NASS prices have been slightly bel ow
that. So a whole Iot of the nonfat dry m |k being traded,
at | east that being sold to the governnent, obviously it is
all at $1.01.

MR. YALE: Thank you, Your Honor. | have no other

guesti ons.
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JUDGE HUNT: Yes, sir.
MR, COUGHLIN: Thank you. M nane is Ed Coughlin.
| represent the National M|k Producers Federation.
BY MR, COUGHLI N:

Q John, begi nning January 1, the USDA basis for
pricing of butter became the AA price --

A Correct.

Q -- per the NASS survey of AA prices of butter. In
-- prior to Decenber 1, what was the basis for determning
the value of butter under the orders?

A Prior to January 1, we used an equival ent butter
price that was a Grade AA equival ent butter price.

Q And why was that necessary?

A The orders contained at that time in the butter
fat differential calculation -- contained the use of a G ade
A butter price. W used in the Chicago Mercantil e Exchange
Grade A butter price. And trading of that product was
di sconti nued by the Chicago Mercantil e Exchange in which
case we needed to determ ne an equival ent price using those
provi si ons of the orders.

Q Do you know why the Grade A butter price was
di sconti nued?

A The Grade A butter price was discontinued due to
| ack of trading.

Q And did that represent a |ack of Grade A butter
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bei ng produced?

A Yes, it woul d.

Q Is -- do you have any know edge of approximtely
the levels of AA butter versus A butter that is produced in
the United States?

A | have no direct know edge, no.

Q But it would it -- is there sonme indication that
there is a lack of A butter if there was no basis to
establish a price?

A The dairy price -- under the price support
program the purchase price for -- is for Grade A butter or
better. Back when the government was buying butter, we were
told that approximately 90 percent of the butter that the
government was buying was Grade AA. \Whether or not that is
representative of production, | don't know.

Q And is it fair to say then if that would be the
case, then that the present basis for pricing represents
about 90 percent of the butter that is being produced? In
ot her words, using of the AA price.

A G ven that that relationship hasn't changed since
t hen.

MR, COUGHLI N:  Thank you.
MR. CHRI ST:  Your Honor?
JUDGE HUNT: Yes, sir.

MR. CHRI ST: Your Honor, | am Paul Christ, a dairy
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econoni st representing Land O Lakes, |ncorporated; Barden
Hills, Mnnesota.

BY MR. CHRI ST:

Q A coupl e of questions for you, M. Rourke. At the
time you -- the trading in Grade A butter was di scontinued,
what was determned to be an equival ent butter price?

A The equival ent butter price is the Gade AA price
fromthe -- at that point was the Grade AA price mnus 9
cents.

Q Has the Secretary made any further deterninations

as to what constitutes an equivalent butter price to

G ade A?
A Not since that was deternined, no.
MR. CHRI ST: Thank you.
JUDGE HUNT: M. Rosenbaunf
BY MR. ROSENBAUM
Q M. Rourke, | believe your testinmony was that the

CME price is used as a basis for pricing cheese transaction.

Is that -- | think that is the phrase you used.
A Base price, yes.
Q Does that mean that actual prices may vary by

contract off of what the CME price is?
A That is correct.
Q And, in fact, they do vary.

A Well, yes.
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Q | used the word, "may," but they actually do,
correct?

A Many do, yes.

Q Okay. And they do in ternms of additions or
subtractions of the CME price, a penny off or a penny nore
or sonething like that?

A That's correct.

Q Okay. And does the NASS survey actually capture
the price at which the transactions really took place?

A That is correct.

Q And does -- the CME by definition does not reflect
sales to the governnment; is that correct?

A That's correct.

MR, ROSENBAUM  Thank you.
JUDGE HUNT: Any ot her questions of M. Rourke?
MR, COOPER: | do have one follow up here
EXAM NATI ON BY THE USDA
BY MR. COOPER

Q We took official notice of the Dairy Market News

statistics for this calendar year. Are those statistics

cont ai ned in another docunent for prior years?

A The annual dairy market statistics does include
weekly -- a summary of sone of the weekly prices that are in
the weekly prices. The weekly -- all of the information

that is in the weeklies are only in the weeklies.
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Q Okay. So all of the information in the weeklies
is not in the annual s?
A That's correct.

MR, COOPER: Ckay. Then | would like the officia
notice on that expanded to include the weeklies since the
begi nning of 1998. | have no further questions.

JUDGE HUNT: Thank you very much, M. Rourke. And
any objections then to taking official notice of the
docunents which M. Cooper offered and which M. Rourke
answered questions about? All right. W wll take official
noti ce of those docunents, the statistical reports, M.
Cooper.

MR. COOPER. |Is M. MIton here? | hadn't noticed
him Maybe he could conme up and take the stand just so |ong
as he is going to have questions anyway.

MR. M LTON: Good norning.

JUDGE HUNT: Good norni ng.

Wher eupon,

ROBERT M LTON

havi ng been first duly sworn, was called as a
wi tness herein, was exanined and testified as follows:

JUDGE HUNT: And woul d you state and spell your
nanme and gi ve your job --

THE WTNESS: W nane is Robert MIton. | am

chief of the livestock branch with the National Agriculture
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Statistics Service. It is Robert MIton, MI-L-T-O-N
MR, COOPER: Ckay. | have got a nunber of
publications of NASS that | amgoing to ask that officia

notice be taken of. And then we have two exhibits that M.

M Iton has prepared for the hearing that | will ask him
about after that. And then | will turn himover to the
l'ions.

The first docunent is one entitled "MIKk
Production.” And we would |ike to have official notice of
the February 16, 2000 issue which contains the nonthly data
by state for 1998 and '99. W would also like officia
notice of the March 16th, 2000 issue and the April 17th,
2000 issue and any future issues of MIk Production unti
the end of the briefing period. | understand that between
March and April, we have covered the first quarter at |east
of 2000. And it is a nonthly publication. Oher ones wll
come out and cover a further period of tine.

MR. YALE: One clarification. |Is that the ful
title?

MR. COOPER: Is that the full title, "MIKk
Production"? | believe it is. GCkay. The second docunent
is one called "M Ik Production Disposition and |Incone."
This is a 1998 annual and a 1999 annual. We would |ike
official notice taken of both of those.

The third docunent is "Agriculture Prices." Since
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the annual issues contain two years' worth of data, we are
asking for official notice of the 1990, '92, '94, '96, and
'98 annual issues. W are also asking for official notice
of the nonthly issues from January 9 -- January 1999 to the
close of the briefing period. And it is Agriculture Prices.

The fourth docunment is "Dairy Products."” W are
asking for official notice of the 1999 annual issue which
i ncludes 1998 data. W are also asking official notice of
the April 3, 2000 issue which includes January through
February data of this year, the May 4th, 2000 issue which
i ncl udes February and March data, and any other issues that
are -- cone out until the end of the briefing period. It is
Dai ry Products.

The fifth docunent, the fifth publication is "Cold
Storage." W are asking official notice of the April 20,
2000 issue and any other issues that conme out until the end
of the briefing period. The sixth docunment is "MIk Cows
and Production: Final Estimates 1993 through 1997." This is
all one publication. And we would like official notice
taken of that.

The seventh one is "M Ik Disposition and | ncone:
Final Estimates 1993 through 1997." Again, this is one
publication. The eight docunment is "MIk Final Estinates,
1988 through 1992." Again, this is one publication. And

the ninth category is "Wekly Dairy Products Prices." W
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would I'ike the May 5, 2000 issue and further issues unti
the briefing date.

Thi s document cones out weekly, as it is
i ndicated. And rather than subnmit all the weekly ones for
the past two years, roughly, we have had M. MIton prepare
an exhibit which contains the dairy products prices, the
weekly dairy products prices since Septenber 5th, 1998 when
NASS first started issuing them And do you have that with
you today?
THE W TNESS: Yes, | do.
MR. COOPER: And are copies available in the back
of the roonf
THE W TNESS: Yes, they shoul d be.
MR. COOPER: And | would like that marked as
Exhi bit Nunber 7.
JUDGE HUNT: Okay.
(The docunent referred to was
marked for identification as
Exhi bit No. 7.)
EXAM NATI ON BY THE USDA
BY MR. COOPER
Q And is that how that was prepared, you went back
and pulled down the prices for each?
A That is correct.

Q And this --
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UNI DENTI FI ED MALE SPEAKER: Can you give the title
of that docunent again?
BY MR. COOPER

Q What is the document entitled specifically on top
t here?

A Specifically, at the top it states, "NASS Dairy
Products Wekly Prices fromthe Inception of the Nonfat Dry
M Ik, Butter, and Dry Whey, Tine of Collection to Current."

Q And that is just a convenience so we can foll ow
them t here.

A Ri ght .

Q Those data could be found if we took notice or had
copies of all the weekly dairy product prices?

A Right. These data are on the NASS website.

Q Did you prepare another exhibit?

A Yes, | have.

Q And this is a six-page exhibit. And the first
page is entitled, "Brief Summari es of NASS Data, Theory Data
Series"?

A That is true.

MR. COOPER: And | would like that marked as
Exhi bit Nunmber 8, Your Honor. | would like that marked
as --

JUDGE HUNT: So narked, yes.

MR. COOPER: -- as Exhibit No. 8.
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JUDGE HUNT: Yes.
(The docunent referred to was
marked for identification as
Exhi bit No. 8.)
BY MR. COOPER

Q And coul d you expl ain what that exhibit is? In
fact, | don't know how many peopl e have copies of that.

Have they been distributed? | think they were out there on
the table. Mybe you could go through it page by page and
expl ain what that is.

A Okay. To start with, |I have a brief summary of
each one of the NASS data publications. M|k Production, as
you know, conmes out nmonthly. It includes m |k production
data for the 20 largest states plus the U S. And then on a
quarterly basis, there is information for all 50 states plus
the U S

The second publication, MIk Production
Di sposition and | nconme, cones out annually in April. It
shows any revisions in mlk production annually by state as
wel |l as the disposition and the inconme of receipts of mlk
by state plus the U S. Agricultural Prices cones out
monthly. It includes price data for all mlk,
manuf acturi ng-grade mlk and fluid-grade mlk, plus the fat
test inthe US. on a current nmonth basis and by state for

the prior nonths.
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The fourth publication is Dairy Products. The
manuf acturi ng and production of dairy products, the mgjor
products. It conmes out nmonthly. It includes all types of
cheeses, as well as butter, nonfat dry mlk, dry whey,
frozen products as well

Weekly -- we just stated we publish the vol une and
the price for cheddar cheese, both 40-pound bl ock, 500-pound
barrel plus butter, nonfat dry mlk and dry whey prices.

The cheese series started in March of '97. The other three
products started with the first week of Septenber.

Col d Storage Data cones out nonthly. It includes
nore than 100 different food itens that are kept in
refrigerated warehouse storage. It includes American cheese
and butter in those storage holdings. And for the rest of
the exhibit, | have sone charts that pertain strictly to the
weekly dairy product prices.

The first chart is titled "Wekly Dairy Product
Prices," gives an exanple or an overview of the coverage of
that price survey for the nost part for the weekly dairy
product prices. Everyone manufacturing nore than one
mllion pounds of product for each one of the products
yearly was included in the survey which includes about 99
percent of production for each one of the products.

Now, the people eligible for the survey, eligible

peopl e are people that qualify for the -- that can neet the
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price reporting specifications or standards. About 71
percent to nore than 90 percent of the eligible firms, that
is the ampbunt of production they accounted for. And then of
the firms reporting, of the eligible firms, then the firns
reporting account for roughly 70 to 90 percent of the
el igible production.

The second chart shows the vol ume of cheddar
cheese since the inception of that survey back to March '97.
It shows NASS has averaged roughly 14 to 15 m|lion pounds
weekly with about a third of that being 40-pound bl ocks and
two-thirds bei ng 500-pound barrels.

The third chart shows the NASS vol une of 500-pound
barrel s weekly conpared to the CME. NASS has averaged ei ght
to ten mllion pounds weekly conpared with the CME whi ch was
for the nost part | think they averaged between 300, 000 and
400, 000 pounds weekly.

Q And | take it CME is Chicago Mercantil e Exchange?

A That is correct. The next chart shows simlar
data for 40-pound bl ocks. NASS has averaged roughly 45
mllion pounds weekly conpared with the CME al so sonewhere
on an average between 300, 000 and 400, 000 pounds weekly. A
couple of prices on charts -- excuse nme, a couple of charts
on prices.

A conparison next of the NASS 500-pound barre

price with the CME price. And you can see the correlation
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is alnobst perfect, pretty nmuch the same price. The NASS
price does lag the CME price by a week. The next chart on
40- pound bl ocks shows a simlar price conparison between the
NASS data and the CME price. Here again, a very tight
correlation, pretty nuch the data -- two data series al npst
marry each ot her.

The next chart shows butter volunme. That is
pi cked up by NASS as conpared to the CME. Since Septenber
of '98, NASS has roughly averaged four to five mllion
pounds weekly and the CVME, an average m ght be a half a
mllion pounds or so weekly with spikes up to probably close
to two million pounds.

The next chart shows the NASS butter price
conpared with the CME price. And here again, this chart
doesn't show it real well, but those two data series al nost
mrror each other exactly. The next to the last chart on
nonfat dry m |k shows that NASS roughly picks up 15 to 20
mllion pounds of nonfat dry mlk weekly which gives you
close to 800 million pounds yearly. And the price, as
soneone indicated already, for the |ast year has been
roughly between $1.00 and $1.02 per pound.

The |l ast chart shows the NASS dry whey vol une and
price data since Septenber '98. It shows roughly six to
eight mllion pounds picked up weekly. And the average

price over the |ast year or so has been between roughly 17
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and 20 cents per pound. That conpletes the exhibit.

Q Were Exhibits 7 and 8 prepared in support of or
opposition to any particul ar proposal or for informationa
pur poses?

A For informational purposes only.

MR, COOPER: Ckay. Thank you, M. MIton. And |
gi ve you over to the questions of the participants.
EXAM NATI ON BY PARTI Cl PANTS
BY MR YALE

Q For the record, Ben Yale. M. MIlton, you
i ndi cated several tinmes in there as you were show ng sone of
the charts in Exhibit 8 that the NASS and the CME mirrored
each other. Can you tell ne whether the NASS reflects the
CME prices or the CME reflects the NASS prices?

A The only thing | can tell you is usually, like
said, the NASS price data comes -- lags the CMVE data by a
week and it tends to mirror the CME data for a week |ater.

Q Isn't that a statement that the NASS reporting is
telling us that the CME price is used by nost, if not all
of the plants that report to NASS as a basis for the price
that they sell their cheese?

A It appears so.

Q In Exhibit 8 on the third page, you have a table
that shows a nunber of firms eligible, et cetera. Do you

see that?
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A Yes.
Q Can you give us the nunber of plants that report

cheese to the NASS on a weekly basis?

A It would be pretty nuch the nunbers you see here
for cheese, the 29 -- and | would say it is firnms and not
pl ants because many firns have -- sone have nore than a half

dozen pl ants.

Q Does it change from week to week the nunbers of
pl ants that report?

A Very little. On occasion, we do not receive a
report and have to update it the follow ng week.

Q And how often do you -- how rmany weeks will you
revi se your data?

A Only through the current nonth, four to five
weeks.

Q Is there any effort nmade by NASS to encourage
those eligible firns who are not reporting to report?

A Yes, there is. Once to twice a year, we try to
encourage the state offices. W just had soneone recently
going out on a field trip to try to encourage a
participation in the weekly surveys.

Q Now, | -- as | understand it, this is the -- the
nunber of firns eligible for cheese is 49 and the nunber of
firms reporting is 297

A Ri ght .
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Q Okay. O the 20 firnms that aren't reporting,
where are they | ocated?

A They tend to be pretty nuch spread across the U S.
And they tend for the nost part to be smaller than firns
reporting.

Q Do you know -- do they tend to -- are nore than --
is there a plurality in any one regi on?

A No, | do not believe there is.

Q Do you have that information available to show us
where the plants are |ocated that are not reporting?

A Not right at the nonent. But it could be -- |
guess it could be nmade avail able. NASS does not publicly
state that type of information with regard to its reporting
statutes, though.

Q Do you have a listing of the states and the nunber

of plants that are reporting fromthose states?

A I do not have that handy, no.

Q Is that information avail abl e?

A It could be.

Q Now, this information that you showed on Exhi bit

Nurmber 7, this reflects the nost recent revision that would
have been on that weekly data?

A | would believe that to be correct.

Q Does the -- do those who report to NASS on 40-

pound bl ocks al so report the nmpisture content of those 40-
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pound bl ocks?

A We don't request the noisture percent on the 40-
pound bl ocks.

Q Is there any auditing done of these prices to
deterni ne whether they are accurate or not?

A No, there isn't, not by NASS.

Q Is there any way that NASS can determ ne whet her
or not the prices reported reflect the -- all of the rea
price of that product FOB the plant?

A Based on what we know, NASS, about the production
of the products, then we believe that the price is
representative of cheese prices or the other product prices.

Q The plants that report, do you know -- for
exanpl e, a plant that reports 40-pound bl ocks, do you know
whet her they produce any 40-pound cheddar that woul d not be
eligible for this report?

A Naturally, sone of the volume is not eligible with
regard if you were speaking for -- cheese that has been held
for aging and so forth is not included in the survey or in
t he conpany sal es according to the price specifications.

Q Do you have any way of knowi ng whether the prices
reported for the 40-pound unaged bl ocks are part of a |arger
contract of selling other cheese that is ineligible?

A | do not know that.

Q Do you know whet her you woul d be able to deternine
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whet her a plant in reporting to NASS ascribed a | ower price
to the 40-pound bl ocks that weren't aged, for exanple, in a
hi gher price -- well, | wouldn't even have to ascribe it to
the other that was sold, but just sinply ascribed the
portion that was unaged at a | ower price to NASS? You would
have no way of know ng whether that was, in fact, what they
di d?

A Well, we collect data on pounds sold and doll ars
received. So whatever the sales were that they report to
us, then that is what is used that neet the pricing
speci fications.

Q But if that nunmber was incorrect by error or
design, you wouldn't have any way of know ng that.

A Vel l, we have a manual statistician edit as wel
as a conputerized edit. But we do conpare all price data
within a region with other reports in a region to see if
data | ook atypical or not. |If data appear to be atypical
then we do call back and verify data when it | ooks unusual

Q Do you in your departnent collect simlar price
i nformati on for any other agricultural products?

A O her than the four --

Q Ot her than dairy.

A Yes. Routinely such as grain prices fromgrain
el evators or -- yes, NASS prices over 100 raw comuodity

product prices, producer prices for the npst part.
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Q Okay. What about |ivestock?

A Li vest ock, yes.
Q Has there been an investigation by the office of
i nspector general for the USDA for the inspection -- or the

data that was provided on the livestock prices in the | ast
several years?

A Not by NASS. M understandi ng, not by NASS.

Q Okay. Do you know if it has been investigated by
any agency?

A Vell, | think we are all aware as far as the
mandatory price reporting as far as that data, if that is
what you are referring to.

Q It is now nmandatory.

A As far as reporting of beef and pork prices.

Q And when did that begin?

A I think -- I"mgetting into an area that | am not
famliar with now But it is -- | think those final
regul ations are in the process now, rules.

Q It was the reason -- do you know what the reason
is for the mandatory reporting?

A My understanding is to have absolutely sufficient
quantity representation for all sales being nmade.

Q There was no allegation that the prices that were
reported were | ower than what sales actually were taking

pl ace?
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A That | don't know.

Q And by the way, those were prices that the plants
paid to producers, is it not, for |ivestock?

A Sl aughter plants, right, auction markets. | guess
all types of transactions.

Q Are you aware of any other -- you know, in dairy,
you are aware of the fact that the NASS nunbers reported are
used to conmpute mninmum prices that producers will receive
under the Federal Order. Are you aware of that?

A Yes, | am

Q Al right. Are you aware of any of the other
nunbers that you report for the other conmodities, if any of
those are used in the same way?

A Yes. Over the years, especially with the grain
and cotton prices that were used to set deficiency paynents
in a simlar fashion.

Q Those were government prograns?

A Ri ght .

Q Al right. Not what plants paid for the product

t hough, right, or processors or buyers of grain paid for the

product ?

A What producers received for their products.

Q I want to change topics here. |If you would | ook
you' ve got -- do you -- and maybe you are aware of the

"Dairy Products 1999 Summary." Do you have a copy of that
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in front of you?

A | amfamliar with that, yes.

Q Al right. That -- how do you gather this
i nformati on, the total pounds of products sol d?

A Sonmet hing like 1,340 manufacturing plants that we
col l ected data through our state offices. And I think in
the very back of that, it gives a summary. But we have
agreenents with 32 state offices -- | nmean state departnents
of agriculture that help us collect sonme of that data, also.

Q How -- is there any testing of this data to
determine its accuracy? Any other surveys or census taken
fromtime to time to ascertain how close it is?

A | am not aware of that. But | do -- there are
lists by the industry of manufacturers that we know about
and use to update our own list. | amnot aware of any
benchmark for those data, though, as far as | know, the
sour ce.

Q But this is a fairly reliable nunber? |f one
| ooked at the total volume of cheese that was listed in here
for 1999, that should fairly accurately report the amunt of

cheese that was sold in that --

A We believe that it is accurate in doing that.
Q And how do you choose the products that -- you
have -- as you went through here, you have also got a

breakdown |i ke, for exanple, of nonfat dry mlk and
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unsweet ened condensed cream How do you deterni ne what
dairy products will be listed in that type of detail by
state?

A Alot of it evolves over tine with regard to
i ndustry requests for the specific data and at what |evels,
say, state level data. But it also has to neet disclosure.
In other words, we can't print data that woul d disclose
i ndi vi dual operations.

Q But does the fact that it is listed in here
indicate that there is a significant trade in that
parti cul ar product?

A The fact that it is listed in there would indicate
that there is a significant interest in the data.

Q Fair enough. Look at your M Ik Production
Di sposition and I ncome 1990 Summary. You are fanmiliar with
that report?

A Yes, | amfaniliar with that report.

Q How do you gather the information in terns of the
production of various states?

A Alot of it is -- of course, we have surveys where
we survey the plants on an annual basis. But we al so depend
on the marketing orders to provide us information on the
production of milk. And then we get help fromour state
people, too, the state departnments of agriculture as far as

the production of milk in the various states.
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MR. YALE: | have no nore questions at this tine.
Thank you.
JUDGE HUNT: Yes, sir.
MR, MARSHALL: Your Honor, my nane is Doug
Mar shal | .
BY MR MARSHALL
Q Good norning, M. MIlton.
A Good nor ni ng.
Q I would Iike to explore with you just a little bit
t he consi stency-of-data question that Ben was raising to
which, if | heard correctly, you said that typically aged
cheese is not reported. |s that accurate? Did | hear that
correctly?
A That is correct.
Q If one were to look in the publication titled
"Weekly Dairy Product Prices," would one find the criteria
for which types of cheese or which process nethods are to be

reported and those which are not?

A I would have to -- let me think for a second. |
know it specifically -- on each form when we collect the
data, it is stated there. | think in our footnotes, we

expl ain what data are to be included.
Q Footnotes to what now, in the fornf
A Let me -- if you don't nmind, wait one second and

|l et me see.
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Q Yes. Possibly | could rephrase the question to
sinmply say how woul d one determine fromthe exhibits in
evi dence what is to be reported and what is not to be?

A Well, here again, they are a set of very detailed
i ncl udes, excludes, price specifications on each of the
reporting forns when it goes to the plants. In this release
itself, there are sonme footnotes that give less detail. For

i nstance, on cheese, it says, "Natural unaged cheddar

cheese. "
Q And from what were you just reading?
A The release itself, the weekly release as it is

publ i shed by NASS.

Q Ri ght. Thank you. Now, simlarly, is there also
a clarification in the reporting rules with respect to dried
m | k powder, and nore specifically with respect to whole
m | k powder versus nonfat dry m |k powder?

A Yes, there is. Not -- here again though, not as
much detail as on the reporting formitself. For instance,
USDA -- for nonfat dry milk is USDA extra grade and USDA
Grade A nonfortified, nonfat dry mlk. W don't have the
details though as far as the price specifications that are
included on the formitself used to collect the data.

Q From what you were just reading there, | didn't
hear a distinction drawn between hi gh-heat powder and | ow

heat powder, did I?
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A No, you did not.
Q Do you -- is it -- let ne rephrase this question.
Is a distinction drawn between hi gh-heat powder and | ow heat
powder in the gathering of NASS data on nonfat dry mlk?
A Yes, it is.

Q And that is clear in the footnotes the form is

A That is clear in the price specifications to
excl ude the high-heat price data and vol une dat a.

Q And why is high heat to be excl uded?

A My understanding is it normally trades, sells for
two to three cents nore and is a higher cost in processing.

Q It has been runored in industry that there is sone
confusion about the term "packaging." And | was wondering
if you could describe the intent of the regulations in terns
of asking for packaging to be excluded fromcertain types of
reports?

A We do address packagi ngs for cheese, here again,
on the formthat collects the data. Very broadly, only
m ni mum packagi ng i s included.

Q Do you personally have any know edge of what
packagi ng costs mght run --

A | do not.

Q -- for whatever m ni num packagi ng m ght be?

A No, | do not.
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MR, MARSHALL: All right. Thank you. | think
that covers ny questions. | appreciate it.
JUDGE HUNT: Yes, M. Rosenbaum
BY MR. ROSENBAUM

Q M. MIlton, Steve Rosenbaum | have a few
guestions about what has been nmarked as Exhibit 8, which is
this docunment "Brief Sumraries of NASS Dairy Data Series,"
if you could pull that out again, please. And if you could
turn to the page please that starts, "Wekly Dairy Product
Prices." Let nme start by asking you -- well, these are
the -- a reflection of the surveys that NASS conducts to
come up with the weekly dairy product prices for the four
dairy products listed here, correct?

A That is correct.

Q And am | correct that the plants that participate
in the survey are not necessarily regulated by the Federa
Order Systenf?

A That is true.

Q For exanple, California plants would be included
as one exanple, correct?

A Exactly.

Q Okay. And | want to nmeke sure | understand
exactly what you are representing here in the various
figures. Let ne take cheese as an exanple. Forty-nine

cheese conpani es make a product that neets the reporting
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specification. |Is that correct?
A That is true.

Q Okay. By the way, do you have a copy of the forns

with you?
A No, but | can make them avail abl e.
Q Okay.

A We can gladly do that.

Q Okay. | would ask that that be done since there
have been sonme questions about what is excluded and excl uded
in ternms of aging, et cetera. And the forns would be the
best source of that information, | take it.

A That is true.

MR, ROSENBAUM |f that is all right with the
government, | would ask that NASS bring that in at sone
poi nt .

MR. COOPER: That will be fine. W will have them
later in the hearing, just blank forns for each of the
products.

BY MR. ROSENBAUM

Q Now, the 49 cheese conpani es that nmake a product
that nmeets the specs for reporting collectively represent 71
percent of U S. production, correct?

A That is true.

Q Now, 29 firns actually report it. |Is that right?

A Ri ght .
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Q But am | correct that the 29 firns that report it
collectively represent 75 percent of the production of the
49 firms that were eligible?

A That is true.

Q Okay. So that the 20 firnms that did not
participate collectively only nmake up 25 percent of the
eligible production, correct?

A That is true.

Q And is that the basis for your earlier statenent

that the 20 that don't participate are smaller conpani es?

A On average, relatively snall.

Q As a matter of mathematics, they would have to be,
correct?

A Ri ght .

Q Now, is it possible that some of them don't engage

in weekly sal es of cheese?

A I would say it is possible. | believe though if
the -- if they didn't have weekly sales -- they did not
engage in weekly sal es though, they did not for the nost
part qualify for the survey.

Q I see. Now, are you confortable that the
participation level in each of these surveys is high enough
to make the price an accurate one?

A | believe the NASS price is representative of the

U.S. price.
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Q Okay. And by saying that, the level of
participation is sufficient for you to reach that

concl usi on.

A I think it is, yes.

Q And how many years have you been doing this kind
of work?

A | think I amin my 32nd year

Q Okay. Are you a statistician or what is your

background?

A Yes, agricultural statistician.

Q Okay. And | take it, does NASS have a nunber of
statisticians on their staff?

A Yes. W have two statisticians devoted strictly
to the dairy product prices series, one to the cheese and
the other to the three other products.

Q Okay. And are you one of those two or are those
ot her peopl e?

A No.

Q Al right. And -- okay. Now, you nmentioned --
what do you do if you have a plant that has reported a price
that seens out of |ine conpared to what other plants are
reporting in that same area?

A We work through our state offices that are
responsi ble for collecting the data weekly and go back to

the plant to affirmthe price data are correct or not
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Okay. And what is your confort level as to

whet her that process has worked?

A

Q

We believe it has worked.

And the NASS price that you report is a weighted

average price; is that correct?

A That is true.

Q Wei ghted by volume, right?

A By vol une of sales by plant.

Q Okay. So that a sale at a dollar of a mllion
pounds gets twice the weight, if you will, of a sale at
$1.05 of half a mlIlion pounds, correct?

A That is true.

Q Okay. Now, does the CME price, is there any

wei ghting done in the reporting process there?

A

The price data we showed as far as our exhibit is

an average price for the whol e week.

Q

A

Q

vol une of

A

The CME price.

Ri ght .

But there is no -- but it is not weighted by
transactions at any given price; is that right?
My recollection is it is a cash price unweighted.
I'"msorry.

Not wei ght ed.

Thank you. And there -- you performa survey of
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dry whey prices, correct?

A Yes, we do.

Q And | noted that there was no conpari son between
what is covered by the NASS and CME for that. |s that
because there is no CME trading of that product?

A That is ny understandi ng.

Q The CME price and the NASS price aren't exactly
the sane even for a week, isn't that right?

A Not exactly. But they -- the correlation is very
cl ose.

MR. ROSENBAUM  That's all | have.
JUDGE HUNT: Any other questions? M. Coughlin.
BY MR, COUGHLI N:

Q One of the other proposals in this hearing would
use the price of 640-pound bl ocks. You don't collect that
i nformati on currently, do you?

A Not currently. We did at the begi nning.

Q What was your experience when you coll ected that
i nformation?

A It was relatively | ow volunme conpared to the rest
of the cheese sales we picked up weekly, nostly one to two
mllion pounds out of 15 to 17 total mllion pounds.

Q Did you have any other problens with collecting
that data with respect to the consistency of the products?

A Only that with fewer people reporting, there was
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the possibility of having nore disclosure problens with the
640- pound bl ocks.

MR, COUGHLI N:  Thank you.
JUDGE HUNT: M. English.
BY MR. ENGLI SH

Q Agai n, Charles English. A question fromM. Yale
to you asked whet her or not there was disclosure by the
selling firmwith respect to the noisture content on the
cheese fromthe bl ocks. And you said that there was, you
know, no requirenment disclosing that. But there is a
standard range that is required, correct?

A Ri ght .

Q And what is that standard range?

A Price specifications. | would have to check
qui ckly.

Q Wuld it be between 37.5 and 39 percent?

A I think that sounds correct.

Q And going to Exhibit 7 and, again, sonme of the
questions from M. Yale but also the question | was asking
earlier, these prices that are -- that you are show ng,
these weekly prices are the final weekly prices if you go
back far enough, correct?

A That is true.

Q But a number of those prices have been revised

within a four- to five-week tinme frane fromthe tine they
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were originally announced, correct?

A That is true.

Q And sinmilarly, when AMS announces or uses the
nmont hly average of the -- of the price, they are using the
nmont hl y average of those prices and the wei ghted average as
of the tinme they make the announcenent, correct?

A Ri ght. The npbst current data avail abl e.

Q And to sone extent, there have been revisions
subsequent to that nmonthly data that AMS announced t hat
cannot be reflected in the AVS because the AMS becones a
static number that was announced on the 5th of the nonth,
correct?

A Yes, with regard to nostly the two-week -- the
forward pricing and the use of that data.

Q So to the extent in this hearing record we have
nunbers that we wish to conpare, we have to be careful that
we have got the right nunmber based upon those potentia
revi sions, correct, because we may be conparing a nunber
that was | ater revised? For instance, going back to October
of '98, didn't AMS announce a price that then got revised
thereafter for the nonthly average?

A That coul d be.

MR. ENGLI SH: Thank you, sir
JUDGE HUNT: M. Rosenbaum

BY MR. ROSENBAUM
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Q St eve Rosenbaum On the 640-pound bl ock issue,
NASS started its survey of cheese prices in Septenber '98
is that right?
A O what prices?
Q Cheese.

A Cheese prices started in March of '97.

Q Okay. When did you start collecting data on sal es
of 6407
A March of '97. It was discontinued once that data

al so was not used or needed by AMS, al so.

Q How | ong has it been since you collected that
dat a?

A | believe we conpleted -- | mght be wong, but |
believe it goes through '98.

Q Has the participation rate in the surveys overal
i mproved over tinme?

A Has the participation inproved? | would say it is
about the same. W actually picked up a little nore volune
than we did initially.

Q Okay. That is what | nean. |s the percentage of
vol une that you are collecting -- has that gone up?

A Maybe just, yes, a little bit.

MR, ROSENBAUM  Thank you.
JUDGE HUNT: Yes, sir?

MR. BESHORE: Marvin Beshore.
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BY MR BESHORE

Q M. MIlton, just | want to make sure | understand
the data on your chart for firns eligible and firns
reporting in the production they represent. \Wen the
denom nator of the equation for eligible firnms percent of
U.S. production, the second colum, can you tell ne what
that is?

A That is the total production by those 49 firnms
conpared to total U S. production.

Q O what? U. S. production of?

A This is cheddar cheese.

Q Okay. So those -- okay. Now, the 75 percent in

the fourth colum then represents -- what is the denom nator
for that equation -- for that ratio?
A In other words, if you are taking tota

production, it would be 71 percent of the total production
And then it would be 75 percent of that nunber.

Q So what --

A Seventy-one percent by eligible firms and then 75

percent of that nunmber by the reporting firm

Q Seventy-five percent of the 71 percent is
actually --

A Ri ght .

Q -- captured.

A Fifty-five or whatever it is, right.
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MR, BESHORE: Very good. Thank you.
JUDGE HUNT: M. Yale.
BY MR YALE

Q I just want to make sure | understand the math.

So |ike on cheese, that is 53 percent. Seventy-five tines
71 woul d nean that you are reporting 53 percent, right?

A Ri ght .

Q Okay. Have you done any statistical analysis on
the revisions that conme in after the report is nade of the
NASS data and plants send in additional information to
deternmi ne whether it tends to statistically increase or
decrease the price?

A Yes. We have | ooked at what the additional data
woul d do as far as average cents per pound for product.

Q And what was the results of that?

A Probably the | argest revisions we had were if you
want to go back to Christnas and New Year's recently for
cheese and butter. Naturally that tinme of year, sone people
aren't around to report. And the followi ng week, | think we
made revisions of one to two cents the very next week.
Mostly though over -- we | ooked at four or five weeks of
data and -- | nean four or five nonths of data. And the
average change on a weekly basis was about one-tenth of one
percent -- one-tenth of one cent for each of the products on

average using four or five nonths of data. And that
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i ncludes the two unusual circunstances | was tal king about
with the holidays and the new m |l enni um

Q Any indication of what the average direction of
those revisions were, up or down?

A I do know they have been both ways | ooking at the
dat a.

Q But you don't know the --

A No, not offhand. The differences | gave you were
absol ute differences without regard to up or down.

Q Do you have any indication of the percentage of
production -- or | want to rephrase that. Have you done any
effort to determ ne which of this milk is involved in the
Federal Order Program which of this cheese or butter in any
way, whether the plant is pooled in the Federal Order
Program or not ?

A We did not analyze it with regard to people
reporting whether or not the state was in the Federal Order
or not.

Q Do you have any statenent in your regul ations that
prohi bit the reporting of product that was sold at a price
that was i ndexed off of the NASS prices?

A Repeat that again. What is --

Q Do you have any statenent in there that prohibits
a plant to report sales in which the price of those --

i nvolved in those sales was indexed off of the NASS prices?
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A No. We strictly ask for the volume and the
dol l ars paid by product.
MR. YALE: | have no other questions, then.
JUDGE HUNT: Any other questions for M. MIlton?
MS. BRENNER: | have a little clarification.
JUDGE HUNT: Yes.
BY MS. BRENNER
Q M. MIlton, you have been asked --
JUDGE HUNT: Would you identify yourself, please
BY MS. BRENNER
Q -- you have been asked for a little bit of
addi ti onal --

JUDGE HUNT: No, would you identify yourself.

MS. BRENNER: Oh. | am Connie Brenner with USDA
AMS.
FURTHER EXAM NATI ON BY THE USDA
BY MS. BRENNER
Q You have been asked for a little bit of additiona

informati on or data. For instance, the reporting forns for
the product prices. And | believe M. Yale earlier asked
for sone information about the |ocation of plants reporting.
Do you recall that you --

A NASS -- that is not the type of information NASS
normal ly allows with regard to the statutes of collecting

and publishing voluntary data.
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i nf ormati on,

is that

-- that is --

A We woul d not want to publish -- | nmean |let that

i nformati on out or

Q Okay.

be avail abl e.

forms then at sone --

A Yes, yes.

MS. BRENNER: -- sone later date in the hearing.
That's all | have.

MR, COOPER: | thought you were through

MR, YALE: Well, | have a sone foll ow up
guesti ons.

MR. COOPER: Go ahead.

JUDGE HUNT: Go ahead, M. Yale.

62

Woul d you be com ng back with the reporting

MR, COOPER: Go ahead. | amjust trying close up
here.
BY MR YALE
Q Well, | amjust trying to follow up on that

question dealing with the states. Can you give us by state

the nunber of plants in that state? W don't need to know

the town or the city. Can you tell us by state like six in

W sconsi n or

five in California or whatever that nunber -

A We can do that with regard to -- if it does not

di sclose -- say, if

three plants,

then |

it is only one plant or two plants or

can't do it.
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Q Maybe you can put joined states or sonething or
put other states.

A We woul d do that.

Q I nmean, we would like to have that if possible.

A But here again, just because a plant is not
reporting, there is a lot of difference in size anong these
pl ants. So --

Q | understand that, but there is sone statistica
information on it.

A Okay.

MR. YALE: Thank you.

JUDGE HUNT: M. Cooper?

MR, COOPER: | was just going to first of all say
that what we had agreed to | thought was just to provide the
bl ank forns for each plant. That is all that was requested.
And - -

MS. BRENNER: For each product.

MR. COOPER: For each product, the blank forns for
each of the products which contains the specifications and
what shoul d be reported and what shouldn't. And | was going
to suggest that | don't see any reason for M. MIlton to
come back with those forns. W could just take officia
noti ce of them unl ess sonebody thought that we had to go
into questions about them | was just going to have him

send them over. And we would take -- and we woul d get
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copies and we would just take official notice if that is
accept abl e.

JUDGE HUNT: You will nmake them avail able for
vi ewi ng by anybody?

MR. COOPER: Yes.

JUDGE HUNT: Okay.

MR. COOPER: And then to notice or make them
exhibits or something like that. | didn't see any reason to
drag himback. The fornms are sort of self-explanatory.

JUDGE HUNT: |s that acceptable? Does anybody
object to that?

MR, COOPER: Ckay. And the nine categories of
documents that we ask for official notice, | would Iike
official notice formally taken. And Exhibits 7 and 8
woul d |ike admtted.

JUDGE HUNT: Any objections to taking officia
noti ce of the docunents that M. Cooper identified earlier?
Okay. We will take official notice of those docunents. As
to proposed Exhibits 7 and 8 by M. Cooper, anyone object to
those being part of the record. No objection. Exhibits 7
and 8 will be admitted into evidence. W will take a ten-

m nute break at this tine.
(The docunents marked for
identification as Exhibits

Nos. 7 and 8 were received in
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evi dence.)

JUDGE HUNT: M. Mlton?

MR. COOPER: Yes.

JUDGE HUNT: Okay. Thank you. You are excused,
then. Thank you, sir

(Wtness excused.)

(Whereupon, a brief recess was taken.)

JUDGE HUNT: We are back on the record. And M.
Cooper ?

MR, COOPER: Yes. If we can get Dr. Ling in from
out there. | see themall talking. Dr. Ling, would you
take the stand, please.

JUDGE HUNT: Would you raise your right hand,
pl ease.

Wher eupon,

CHARLES LI NG, Ph.D.

havi ng been first duly sworn, was called as a
wi tness herein, was exanined and testified as follows:

JUDGE HUNT: And woul d you state and spell your
name, please, and give your title.

THE WTNESS: Okay. It is in my prepared
st at ement .

JUDGE HUNT: Okay. Would you give your nane,
pl ease?

THE WTNESS: MW nane is Charles Ling. And | am
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an agriculture econom st with the Cooperative Service
Programs of USDA's Bureau of Busi ness Cooperative Service.

MR, COOPER: Ckay. Dr. Ling, have you brought
with you today a one-page table entitled, "1998 Dairy

Product Pl ant Costs, USDA/ RBS/CS Techni cal Assistance

Proj ect ?"

THE W TNESS: Yes, sir

MR, COOPER: | would like to have that one page
mar ked as Exhibit 9, Your Honor. | believe copies have been
made available. |If Dr. Ling's statenent is out there, it is
attached to the |l ast page to his statement. | am not going

to have the statenent received in evidence, but | am going
to have the exhibit that is attached to the statement, that
one page received. And Dr. Ling will read his statenent.
(The docunent referred to was
marked for identification as
Exhi bit No. 9.)
MR. COOPER: Now, did you prepare that one-page
table that | just described?
THE W TNESS: Yes, sir
MR. COOPER: Did you prepare it in support of or
in opposition to any particul ar proposal or for
i nformati onal purposes?
THE W TNESS: Just for informational purposes.

MR. COOPER: And you al so have a prepared
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statement, Dr. Ling?

THE W TNESS: Yes, sir

MR, COOPER: And would you care to read your
statement now?

THE WTNESS: Yes. M nane is Charles Ling. | am
an agriculture econom st with the Cooperative Services
Programs of USDA's Bureau of Busi ness Cooperative Service.

I have served as its program | eader for dairy, livestock
and poultry since 1988. For about five years prior to
joining the Cooperative Services Programin 1978, | was an
agriculture economi st with Federal New York Order Number 2,
mar ket and traders office in New York.

| received ny B.S. degree from National Taiwan
University and master's and Ph.D. from University of
Connecticut in agricultural economsts. | amtestifying for
the record at the request of the Agricultural Mrketing
Service regarding the results of a technical assistance
study of the cost of manufacturing dairy products at a
nunber of dairy cooperative plants for 1998.

After publishing dairy products manufacturing
costs at cooperative plants, ACS Research Report Nunber 34
in 1983, a group of cooperatives requested the then-

Agricul tural Cooperative Service to conduct an annua
confidential technical assistance project to help in their

cost conparisons. The cooperatives prom sed to provide data
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fromselected plans to ACS for use in devel opi ng a database
of cost information fromlarge cooperative New York
pl ants -- manufacturing plants.

ACS woul d provi de each cooperative with a report
conparing a particular cooperative plant with other simlar
pl ants without disclosing individual plant data to others.
Participation in this study is voluntary and is open to al
dai ry cooperatives.

In 1998, plant cost study was the sixteenth year
of the technical assistance project. Cooperative Services
is authorized by the Cooperative Marketing Act of 1926 to
conduct technical assistance studies.

Section 3(b) of the Act divested to nake surveys
and anal ysis advi sabl e of the accounts and busi ness
practices of the representative cooperative associ ations
upon their request to report to the association so that --
the results thereof and with the consent of the associations
surveyed to publish summaries of the results of such surveys
together with sinmilar facts for the guidance of cooperative
associ ations and for the purpose of assisting cooperative
associ ations in devel opi ng nmet hods of business and narket
analysis for the plant cost conparison technical assistance
proj ect.

Dairy products studied are butter, nonfat dry mlk

or powder, cheese and data avail abl e on whey and other dairy
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products. Only in-plant costs are included.

The following instructions were given to the
cooperatives for reporting cost data on butter powder
pl ant s:

1) Scope of cost information, in-plant costs of
moving mlk fromthe receiving deck to the product delivery
deck; exclude m |k procurenent costs, transportation
admi nistrative costs. That includes plant office, plant
manager and corporate overhead, interest and costs
associated with facilities for prolonged storage or off-site
st or age.

2) MIk received at the plant incurs a receiving
cost. Cream and skim separated in a plant incurs a cost of
receiving and separating mlk. Condensed skimincurs an
addi ti onal evaporation cost. If mlk, cream skim or
condensed was shi pped out of the plant, please nake sure
that the conpany receiving separation of evaporation and
shi ppi ng cost are taken out of the plant nanufacturing cost.

3) By the sanme token, if cream skim or condensed
was received at the plant for further processing, allocate a
cost to that product as if it had been separated or
condensed at the plant. Cost incurred at the receiving bay
al so shoul d be noted.

4) For direct cost itenms such as direct |abor

electricity, and fuels, please make sure that dollars and
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fiscal units reported correspond to each other

For reporting cost data on cheese plants, these
two instructions replace previous itens 2 and 3:

1) If cream skim condensed skim or condensed
whey or other internediate products were received at or
shi pped out of the plant, please nake sure the products
all ocated a processing cost. Cost incurred at a receivVving
bay for receiving or shipping the product also should be
noted. 2) Do not include the cost of processing whey and
whey products in cheese manufacturing costs.

Ten cooperatives subnitted 1998 cost data on 12
cheese plants, seven butter plants, and seven powder plants.
| have data for one plant in each product category for 1999.
A set of ten reports were prepared. Each participating
cooperative received a report conparing its plant cost with
the average of all plants nmaking the sane product.

This reports that all technical assistance reports
carry this disclainer. "The technical assistance report was
prepared for the sole use of (nane of cooperative), its
board or managenent may make any use of the report they deem
appropriate. But ABS Cooperative Services Programwil|
treat it as confidential to the extent provided for by |aw

Wth the consent of the participating
cooperatives, the results of the study are summri zed and

presented in the acconpanying table. Since per average
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pl ant costs were 14.22 cents per pound of cheese, 13.603
cents per pound of butter, and 14.723 cents per pound of
powder - -

MR, COOPER: Could you state the cheese price
agai n.

THE W TNESS: 12.422 cents per pound of cheese.
Usi ng each plant's product volume as wei ght, the weighted
average cost was 12.916 cents per pound of cheese, 10.622
cents per pound of butter, and 12.709 cents per pound of
powder. That table does not show the plant cost of drying
or condensi ng whey because fewer than three cooperatives
reported useful information on the cost of making either
product .

In reviewing this cost data, several factors have
to be kept in mnd:

1) The cost analysis does not consider differences
in the product's quality. Products of higher quality
consi derably woul d require higher quality ingredients and
nore effort by | abor

2) The cost allocation procedure for a multiple
product plant may not be uniform anong the participating
cooperatives. Therefore, two plants having exactly the sane
operations and the same total cost may show up different
unit products manufacturing costs.

3) The nature of a plant might affect its



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

manuf acturing cost. A plant used strictly for manufacturing

purposes tends to have a relatively constant mlk -- and is
operated at a higher rate of capacity. It is likely to have
a lower cost than the plant for -- mlk supply.

4) There are regional differences in input costs
such as wages, electricity, and fuel rates. It is possible
that an efficiently operating plant in one region mght have
a higher per-unit manufacturing cost than a less efficient
one in another region. That concludes ny statenent.

EXAM NATI ON BY USDA
BY MR. COOPER
Q Dr. Ling, | think you indicated that ten
cooperatives submitted data --
A Yes.
Q -- 1998 cost data. And then you said data for one
pl ant in each category was for '99. Does that still nean

there were ten cooperatives?

Q Okay. And --

A Just --

Q And all the data in there was for '98 except for
t hat one plant?

A Yes, one cheese plant and one butter powder
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Q So there is one plant that has '99 data mixed in
the table. GCkay. And the ten cooperatives that gave you
this information, did you go out and audit them or anything
or did you just use the nunbers they gave you?

A | just used the numbers they gave ne.

MR, COOPER: Ckay. | have no further questions.
And Dr. Ling is available for questioning.
JUDGE HUNT: M. Rosenbaum
EXAM NATI ON BY PARTI Cl PANTS
BY MR. ROSENBAUM

Q Dr. Ling, Steven Rosenbaum for the Internationa
Dai ry Foods Association. You have testified that this
survey has been done for a nunber of years. Is that
correct?

A Yes, 16 years.

Q And so it obviously was not designed for the

pur pose of determ ning nmake al |l owances.

A That's correct. It is the in-plant cost only.
Q Okay.
A Al t hough it can be a major conponent in the nmake

al  owances cal cul ation.
Q Okay. But this survey predates by many years the
use of make all owances for determ ning mninmum prices under

the Federal Order System correct?
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A That's correct.

Q And t hat was not the purpose for which the
Department started conducting the survey, correct?

A That is correct.

Q And you have continued to utilize the sane
fundanment al net hodol ogy in the npst recent survey as you did
in prior surveys, correct?

A That is correct.

Q You did not adjust your fundanental nethodol ogy
because there was a possibility that these costs woul d now
be used for conducting nmake all owances, is that true?

A That is correct.

Q Okay. And you would agree with ne, | assume, that
this survey does not purport to reflect the entirety of the

costs that a cheese plant incurs in taking a given volune of

mlk and turning it into a given volunme of cheese. Is that
right?

A It is the cost inside the plant.

Q Well, but it is not even all the cost inside the

plant, right?

A | think | stated in the -- in ny statenent what is
i ncl uded and what is not included.

Q Well, yes. And why don't we |ook at that if you
have a copy of your witten statement. There is -- on page

2, there is a heading called "Scope of Cost Information."
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Do you see that with ne?

A Yes.

Q And this has the |ine "exclude," and sone things
that follow, correct?

A Yes, that is correct.

Q And that is actually included in the witten
instructions that go to the cooperatives that fill out this

form

Q And so they are told to exclude adm nistrative
costs, correct?

A Yes.

Q And that is further defined as being plant office,
pl ant manager, and corporate overhead, correct?

A That is correct.

Q So that the plant office and plant manager are in-
pl ant costs, correct?

A Not in this study.

Q Well, | nean, they are -- in the real world --

A The reason it is excluded is because sone plant
managers do nore things than others. And so it is not a --
so it is difficult to standardize the cost. So that is why
it is excluded.

Q Let me let you -- they are excluded. That is

clear. Correct?
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A Yes.

Q And there may be in some or nore of these
cooperatives reporting a plant manager who perforns certain
functions, correct?

A That is correct.

Q You certainly have no reason to think those are
i nappropriate or unnecessary functions, do you?

A They are paid through their own -- | don't think
it is -- they would do anything inappropriate.

Q No, but my --

(Laughter.)
-- | amnot casting dispersions on the plant
managers of the world. | assure you. | nerely -- you did

not exclude this fromyour survey based upon some concl usion

that it is wong for a plant to have a plant nanager

correct?
A That is correct.
Q And to the contrary, so far as you know, it is

legitimate for a plant to have a plant manger, correct?

A That is correct.
Q And one of the costs that plant incurs in taking a
vol une of cheese -- excuse ne. |'Ill start that again. One

of the costs that plant incurs in taking a volune of mlk
and turning it into a volune of cheese is to pay his

sal aries, correct?
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A Part of it | think.
Q Yes. And simlarly, the plant office, that is
part of the cost of making cheese, right?

A Maybe all, maybe part of it, yes.

Q Okay. But none of it is included in your survey,
right?

A That is correct.

Q And t he sane goes for corporate overhead, correct?

A That is correct.

Q I nean, | assunme a corporate doesn't incur costs

unnecessarily. Do you agree with that operating assunption?

A Yes, that is correct.

Q And so if -- and so if you -- all right. And
simlarly, procurenent costs are excluded, correct?

A That is correct.

Q So that if the cooperative nmaintains field nen who
go into the field, that is excluded. 1Is that right?

A That is correct.

Q Al right. But you would agree with ne that those
are necessary costs of the entire operation, right?

A That is correct.

Q And so if you were to add the raw mlk costs
together with the costs that are reflected in your survey,
you woul d not have covered all the true costs, correct?

A What do you nean by raw milk cost? You nean the
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procurenment cost?

Q Yes.
A You say raw nmil k cost.
Q No, no, no. | don't nean that. |If you were to

take the actual dollars that are paid to the farnmer and add
to that the costs that are reflected in your survey, you
woul d not have captured procurenent costs, correct?

A That's correct.

Q Okay. But you agree that procurenent costs are a

necessary cost of the entire cheese operation

A It is a necessary cost.

Q Now -- and marketing costs, are they included or
excl uded?

A It is excluded.

Q Okay. And --

A As | say, it is just fromthe delivery plant mlk
receiving bay to the product delivery bay.

Q Right. But if we were to make a make al | owance
based sol ely upon your data, we would not have included
mar keti ng costs, correct?

A That's correct.

Q Just |ike we would not have included
admini strative costs, correct?

A That is correct.

Q Just as we woul d not have included procurenent



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79
costs, correct?
A That is correct.
Q But in all three cases, you have no reason to
guestion that those were legitimte costs necessarily

incurred as part of the cheese operation

A Yes, there is a cost incurred, yes.

Q Those are all necessary costs, correct?

A That is correct.

Q Now, there is no capital cost reflected in your
survey either. |Is that correct?

A That's correct.

Q Okay. |If someone has to borrow or otherw se cone

up with nmoney build their facility, that is not in your
Exhibit 9, correct?

A That is correct.

Q Okay. Obviously, you do have to build facilities

to manufacture cheese, correct?

A That's correct.

Q You have to buy the equi prment, correct?

A That's correct.

Q These are nultimllion-dollar expenditures, right?

A That is correct.

Q And they are not reflected in your survey,
correct?

A That is correct.
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Q As an econom st do you agree that if you were to
take what you get for selling cheese and subtract what you
have to pay the farner for mlk, all these costs are costs
that you better be covering in the difference between the
two or you are in trouble as a cheese plant?

A Or you can give away your nobney, too.

Q You can do what ?

A You can give away your products, too.

Q Well, yes. But if you are engaging in activities
as a rational economic actor, administrative costs,
procurenent costs, costs of capital, these are all -- and
mar keti ng costs, these are all costs that you are going to
have to cover by the difference between what you are selling

your cheese for and what you are paying for the raw mlKk,

correct?
A That is correct.
Q Ot herwise, you are in -- strike that. And

obvi ously, you are not by definition covering the

proprietary plants in your survey, correct?

A That is correct.

Q It is just cooperatives, correct?

A That is correct.

Q You woul d agree with nme that cooperatives are,

what, 40 percent of cheese production in the country?

A That is correct.
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Q What woul d you do, if anything, if someone were
reporting a nunmber that seenmed out of whack conpared to what
ot her participants had reported?
A I will get back to the manager or the reporter,
whoever reports the nunbers, and try to get an explanation

for why it is out of whack, as you said.

Q Okay.

A And if it is -- if I -- if the explanation is
reasonable, | will accept it. |If not, | probably will take
on a nunber. It is depending on ny judgenent.

Q Did you have a set or standard for deterni ning

when a nunber was out of whack and deserving of further
attention of inquiry?

A Not a systematic nethod to determine that. To
answer your question, that question, this is a project
requested by cooperatives for devel opi ng managenent
i nformati on purposes. So | trust themto put in good-faith
efforts to give ne the nunmber. And so | would say that
nunbers in this are very correct.

MR, ROSENBAUM Okay. That's all | have. Thank
you.
JUDGE HUNT: M. Coughlin.
BY MR, COUGHLI N:
Q Ed Coughlin with the National M|k Producers

Federation. Charlie, | just have one question. To
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deternine the total volume that the cheese -- that the 12
cheese plants included in the survey produced, would it be
correct to nmultiply the pounds of product per plant, which
is shown as $52,761,901.00, by 12 to determne the tota
vol une that was included by all 12 cheese plants?
A That is correct.
Q And appropriate to do the same with the other
product s?
A That is correct.
MR, COUGHLI N:  Thank you.
JUDGE HUNT: M. Yale?
BY MR YALE
Q Good norning. This is Ben Yale. Dr. Ling, you --
there was a question that was asked -- or wasn't asked that
I want to address and want to put in your testinony
concerni ng what kind of cheese do these plants produce?
A It is nostly 40-pound bl ock cheddar
Q Al right. Wre you in the roomearlier today as
M. MIlton explained the requirenents of the NASS survey for
t he 40-pound bl ock cheddar and what was reported?
A | was late coming in. | amnot sure what part --
Q Well, let nme ask you this question. Does the --
do the plants that you have listed, did they include plants
that had sold aged cheddar, for exanple?

A Yes, sir. Sone of them do
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Q Woul d any of the plants in here include plants
that processed the cheese into a consuner product at the
plant or within one of their -- within their firn®

A Are you tal king about --

Q It could be --
A When you say processed --
Q It could be cut and wapped. It could be

processed i nto another cheese product, shredded, any of
those things that would be sold to the consuner.

A These plants are strictly manufacturing plants.

If they had cut and wrap operations, they are separate. So
those costs are not included in here.

Q But you didn't do a conparison to see if the NASS
type of cheese that was reported or the butter or the nonfat
dry mlk corresponded to the products that were being
processed in these plants; is that right?

A That is correct.

Q And you indicated that sonetines that a higher
qual ity product had a higher labor cost. | think that is in
your report, sonething to that effect. |Is that correct?

A Yes, it m ght.

Q Al right. And that that higher product night be
sold as a higher end product.

A That is correct.

Q And we don't know if that higher end product price
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shows up in the NASS price. |Is that correct?

A That is correct.

Q One second. What about the handling of Grade B
butter in the cheddaring process? Ws there any discussion
about --

A There is no distinction for any quality
vari ations.

Q Al right. Let me back up a second. Are you
aware in the process of cheddar and maki ng cheddar cheese
that there is some excess creamthat is not recovered in the
cheese process initially? Are you aware of that?

A Yes.

Q Okay. And sonetinmes called whey cream Do you --

does this -- do the costs of separating that whey cream --
is that included in this -- these costs?

A | asked themto separate it, yes.

Q It is separated, but it is included in the cost or

-- when you say separated, excluded or --

A Excl uded.

Q Okay. What about the use of the whey creamthat
conmes off during the cheddaring process if it is reused in
the process to produce subsequent vats of cheese? Wuld it
be included in these costs?

A | am not sure whether they distinguish that or

not . It is based on the their own basic efforts.
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Q One second, please. Wen these reports were put
together, did you take the total -- was this conputed by
taking the total dollars of these costs added up and divi ded
by the total pounds of cheese that went out the plant?

A For the individual plant?

Q For the individual plant. Did they include the
cost? In other words, there are sonme things that you have
al ready indicated were not included. O all the included
costs, were those added up in gross dollars and then divided

by the total pounds of cheese that was processed at that

pl ant ?

A That is correct.

Q And that is where this nunmber cones from

A That is correct.

Q Did your research include any offsets for interest
income that -- would you agree that co-ops sonetinmes have

interest incone while they have nbpney on deposit awaiting
payabl es?

A This is strictly fromthe plant only.

Q Right. Fromthe plant only. So there is no
offset. You didn't include the adninistrative costs, right?

A That is correct.

Q But you did include some of the incones that m ght
be associated with the admi nistration, right?

A I don't understand your question.
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Q The -- then | will -- 1 will approach it a
different way. You only are focusing on the in-plant costs.

And you are not | ooking at any offsetting incone that would

be associated with those in-plant costs. |Is that correct?
A That is correct.
MR. YALE: | have no other questions.

JUDGE HUNT: M. Beshore.
BY MR BESHORE
Q Good norning, Dr. Ling. | amrepresenting the
Associ ation of Dairy Cooperatives in the Northeast and Dairy
Farmers of Anmerica here today, some of whom are participants
in your survey and have been for a nunmber of years. | just
want to nake sure that it is clear on the record the purpose
of the survey and how it works. As you described in your
direct testinmony, under the law, USDA is authorized to
provide this kind of technical assistance to cooperatives at
their request. |Is that correct?
A That is correct.
Q Okay. And you do it when they request it for
t heir busi ness purposes.
A That is correct.
Q Okay. And so, therefore, in the 16 years that you
have been preparing this study, you have worked with the
organi zations. And these are private docunments unless they

are authorized to be rel eased otherwi se. You have worked
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with these organizations to develop a study that is usefu

to theminternally for their busi ness managenment purposes,

correct?
A That is correct.
Q And woul d you assunme as a professiona

agricultural econom st and working with these organi zations
for these purposes that because it is for their own interna
busi ness purposes, they have every incentive to provide you
with the best possible data so that they can nmanage their
own resources in the best way?

A That is correct. As | said before, | trust
their -- they are putting their -- they provide the data in
good faith.

Q Okay. And their purpose for providing the data is
for you to return to thema product which will allow themto
eval uate their operations as against their peer group
correct?

A That is correct.

Q Okay. And, in fact, the product that you return
to each organization, | think your testinony indicates,
shows that it conpares that organization with the tota
gr oup.

A That is correct.

Q Okay. And they can determine, their managers can

deternmine, their owners can determ ne whether they are
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t hrough your analysis -- whether they are performng well in

their industry, correct?

A That is correct.
Q Okay. And to give a benchmark for good managenent
anal ysis, you have defined the information that is -- that

you request and that is provided to be cost information from
the mlk received at the plant to the product on the
shi ppi ng dock, | think you said. |I|s that correct?

A That is correct.

Q Al right. So if you are starting with milk
received at the plant, obviously procurenent costs, the cost
of that mlk whether the plant was -- well, in this case, it
is all cooperatives. The cost of the nmlk getting there was
not part of your study; isn't that correct?

A That is correct.

Q Okay. Your results, while they are based on
i nformati on provided you fromthe cooperative, your
cal cul ations and your study is done by you and only by you.
I's that not correct?

A That is correct.

Q Okay. And it represents your best independent and
prof essi onal judgenment with respect to the appropriateness
of the calculations and the costs as presented to you,
correct?

A That's correct.
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Q Do the -- over the years, have you refined and --
the study, the information you ask for and has -- have you
| earned from your experience over the years to make the
product better all the time, to the best of your ability?

A That is correct. Based on the responses to ny
forms, | can -- | -- it is -- they told me how to ask
guestions in a certain way so it can be better responded to.

Q Okay. So over the years, you have asked -- been
able to shape the formin a way to better get the data that
is most useful for its purpose.

A That's correct.

Q Wth respect to the question -- M. Yale's
guestion about aged products, is it not correct that you

exclude facilities for prolonged storage or agi ng of cheese

product s?
A That is correct.
Q Okay.

MR. COOPER: Are you done? Sorry.
BY MR BESHORE
Q Just one final question. Now, in collecting and
anal yzing the data, you have been enpl oyed sol ely by USDA,
by the governnent, and not by the organizations thensel ves
in doing it. Isn't that correct?
A That's correct.

MR, BESHORE: Thank you, Dr. Ling.
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BY MR. BERDE:
Q My nanme is Sydney Berde representing United
Dai rymen of Arizona. Dr. Ling, | just have one question.
What was the geographical dispersion of the plants that were
a part of your survey?
A Okay. If you will follow the NASS Dairy Products
Annual Summary 1998, the -- follow the geographica
di visions, there are two butter powder plants in the North
Atlantic, two butter powder plants in East North Central and
three butter powder plants in the West Region and two cheese
plants in the North Atlantic, four cheese plants in East
North Central, four cheese plants in Wst North Central, and
two in the West Region.
JUDGE HUNT: Yes, sir.
MR, MARSHALL: Thank you, Your Honor. Doug
Mar shal | once agai n.
BY MR MARSHALL
Q Dr. Ling, | want to cover a nunber of things with
you here this nmorning. And | preface nmy questions by saying
| appreciate your being here and | appreciate what you try
to do with your survey. And the purposes of my questions is
to help interpret it or help understand how it can be
i nterpreted.
During previous questions, you were asked about

the intent to exclude aging costs in a cheese plant.
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Clearly, if there is a separate facility to which cheese
bl ocks m ght be transported for aging, those could be easily
segr egat ed.

As you have answered the questions from

partici pati ng cooperative cheese plants, have you had
guestions about |large storage facilities adjacent to the
pl ant and how to allocate the costs of a warehouse as
bet ween the cheese that goes into it and cones right back
out unaged versus the allocation of costs for aging cheese?

A Well, the instruction is to tell themto exclude
it, the cost for aging cheese. Wether they did it or not,
that is beyond nmy control. Now, the -- | have to explain to
you that that when we set up the project back in the 1980s,
a nunber of co-op econom sts and managers got together. And
we figured out what should be included and what shoul d not
be included. And so they know what is a requirenent of the
project. And based on that, | trust themto have their best
good-faith efforts.

Q Al right. You say that group included the plant
managers. Whuld this have been their reconmendation, by the
way, to exclude their costs, their salaries fromthe cost of
production?

A The econoni sts and managers. Did | say plant
manager s?

Q | thought you did, yes.
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A Well, the econom sts and sone managers, yes. That
is because -- what they want to do in ny project is to
conpare how they operate their own plant.

Q So you want as nmuch commonal ity as possibility?

Is that what you --

A That is correct, yes.

Q Okay. In theory, if you had a cheese pl ant that
had a | arge warehouse and sonme of the cheese in that
war ehouse was aged and sone was not, should those -- should
that reporting plant be allocating those costs?

A | asked themto. And whether they did it or not,
that is --

Q Changi ng subj ects, does the nonfat dry mlk
portion of your survey draw any distinction between the
costs of processing high-heat powder versus | ow heat powder,
to the best of your know edge?

A No.

Q No di stinction?

A No distinction.

Q | amconfused a little bit with respect to the
instruction that is in nunber -- at the top of your prepared
testinmony, itemnunber 3, in this case | think referring
only to butter powder plants. "If cream skim or condensed
was received at the plant for further processing, allocate a

cost as if it had been condensed at the plant."
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As you understand it, then, if there is extra
t ankage invol ved to handl e recei pts because of incomning
product, would those extra tanks do you think be excluded by
the plant as it reports the data to you?
A Well, that is -- | rely on their judgment to --
Q You woul d hope they woul d.
A Yes.
Q Do you have any know edge as to whether they

actual ly do?

A No.

Q The simlar instruction | guess for cheese plants,
I nmust say | just don't quite understand it. So maybe you
could help us. If -- let's just take a situation where

whey, condensed whey is received at a plant that is not --
to be dried, let's say -- that is not the cheese plant, in
ot her words, a separate plant, you ask, "Please nmake sure
the product is allocated a processing cost." You mean you
shoul d create a cost for the portion of the whey costs that
woul d have been incurred at the original cheese plant that
shoul d have prepared the whey?

Q Well, | think the instruction is for the cheese
pl ant that has whey operations. And so if they receive
condensed whey, to dry it or do sonmething else. And if they
report whey processing costs, then they should take care of

that cost of receiving that whey, too.
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Q Okay. Let ne see if | understand. Are you saying
that at a plant that has both a cheese vat and drying plant
operation, that they should allocate the receiving cost
bet ween the two?

A That is correct. Now, the cost of receiving the
whey.

Q How about the cost of receiving the raw nmilk
comi ng in? Should that be allocated as between their report
of the whey cost and their report of the cheese cost?

A My understanding is that they report how -- the
receiving cost to the cheese plant.

Q Okay. So --

A MIKk -- receiving cost to --

Q -- the plants that have raw nilk com ng in
allocates all the receiving cost to the cheese plant side.
And then if they receive additional whey from another plant,
how woul d they allocate the receiving cost to that whey?

A I would ask themto allocate that to whey. They
are a whey plant.

Q Okay. So in a plant that is exclusively a whey
dryer, they woul d have receiving costs allocated to the whey
portion. But a cheese plant that has its own dryer and
dries its own whey woul d not have any receiving costs
al l ocated towards whey, as you understand it.

A That is correct.
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Q That instruction goes on to read, "Costs incurred
at the receiving bay for shipping or receiving the product
shoul d be noted." Are those noted separately or are those
just included within the gross cost?

A That nmeans if you received products, then you
should include it. [|If you shipped sone products out, you
shoul d exclude it fromthe cost data and report it to ne.

Q | don't see in this any directions with respect to
packagi ng costs. Fromyour interaction with reporting
plants, is there a wide degree of packaging types that is
included in what is reported to you?

A I have a cost itemcall ed packaging materials in
the form| sent to them And it is noted on the table. And
| think it is Exhibit 9. That is also -- the product is for
cheddar cheese. But they had sone -- nobst of it, it was for
40 pounds. But sone are 640 and sone are 500-pound barrels.
But the majority of the cheese is 40-pound cheddar

Q Well, | think the point of ny question was
intended to get at differences in costs of packaging. To
peopl e have different costs related to different -- using
different containers or using different types of packagi ng
or different packaging itens?

A Yes, that is correct.

Q In --

A Usually the smaller the package, the higher the
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packagi ng cost.

Q The smal |l er the package, the higher the packagi ng
cost?

A Usual | y.

Q And are you just -- but you just in the case of
cheese are surveying two types of packages, right, 40-pound
bl ocks and -- are you -- excuse ne, how nany types are you
packagi ng? Excuse ne, how many types of cheese sizes are
you surveyi ng?

A The intent was to collect data only for the 40-
pound bl ock cheddar

Q Strictly 40s and this -- what you have reported in
Exhi bit 9?

A But some co-ops, that is it -- you know, have
products other than 40-pound bl ocks.

Q Well, as they report to you the packagi ng nunber
that you have conpiled to show in Exhibit 9, is there a high
degree of variation fromhigh to low? Wat would be your
judgment of the range of packagi ng costs in your survey?

A | don't have -- | have to check the nunbers.

Q Coul d you do that?

A Yes. Well, you want nme to give you high and | ow?
When | prepared the statenent here and the exhibit here, |
told the participating co-ops that the information which is

going to be released here is summary information. So if you
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ask me to give you high and low, that will reveal individua

pl ant cost data. And | --

Q Okay. | understand.

A -- | have to decline that, | think.

Q Okay. | understand that you cannot give nme exact
cost nunbers from your survey for individual plants. |Is

t hat your understandi ng of the agreenent you have with the
partici pati ng cooperatives?

A That is correct.

Q Earlier though, you said in response to a question
that you woul d maeke a judgnent about the reasonabl eness of
the nunbers conming into the plant -- excuse nme, comng into
your office fromthe plant. And if one | ooked odd, you
woul d go back and ask nore questions. Right?

A That is correct.

Q So | am not asking you to talk about a specific
year's survey and the highest cost or the | owest cost of
packagi ng. | am asking you what is a range that you woul d
see as normal for a 40-pound bl ock of cheddar cheese. From
plant to plant, what would be the | owest you woul d expect or
t he hi ghest you would expect that would cause you to go back
and ask for nore data?

A I would | ook at the reasonabl eness of the nunber.
That is strictly based on my judgnent.

Q I think you just told nme that your practice is to
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| ook at the reasonabl eness of the nunber, right?

A That is correct.

Q Okay. Well, suppose | were to suggest to you that
packagi ng costs for 40-pound bl ocks of cheddar m ght range
fromhalf a cent a pound to 3.5 cents per pound. Wuld that
sound |i ke a reasonable range to you?

A Say that again. Wat is that range?

Q A range for 40-pound bl ock cheddar fromhalf a

cent a pound to 3.5 cents a pound. Does that sound like

bal | par k?
A That is probably too wi de a range.
Q So if you had a report for as little as half a

cent a pound or as much as 3.5 cents, you would go back and
ask. |Is that what you are telling us?

A Yes. Well, it is a-- if | know for a fact that
the plant is also naking 640 pound, say, | might think it is
-- the low nunber is reasonable. So --

Q Okay. So in the packaging that they would submt,
they woul d be including both 640s and 40s?

A They mi ght.

Q Wul d you want themto -- would you expect that
that would be within the guidelines that you have offered
for what should be reported?

A I would Iike themto have a perfect report to ne.

But, you know, when you chase a nunber a couple of tines and
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the response is very cool. And you just nake your own
judgment and run with the nunbers.

Q Well, 1 can synpathize with you because | get the
same response fromthose guys, Charlie. Wen they are busy,
they are pretty busy, right?

A And they usually put this off, also.

Q Wel |, suppose that you saw a cost as high as 3.5
cents, then. | think you said -- | interpreted what you
just said is if you saw a report to you in the range of half
a cent, you mght conclude that they had mxed in their
total packagi ng costs, which included the cheaper cost of
640s as opposed to 40s. What about if you saw -- is that
correct, what you were telling nme?

A Yes, that is correct.

Q And what if you saw a 3.5 cents-per-pound nunber?
What woul d you think about that?

A I would try to get back to themto reconsider that
nunber. \Wiether they just purchase sone equi pnent for

packagi ng purposes or like, you know, 640 or 40 pounds, you

have the -- if it is 640, you want to have the new -- how do
you call that, when you -- former -- if it is new

Sonmetinmes they will put the whole -- the total cost of

that --

Q Well, the machi nery m ght be --

A No, no, no. The packaging, the -- how do you cal
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that, block former?

Q Yes, out of a block former in our operation, you
m ght have a plastic cover and then a cardboard cover over
the plastic. |Is that what you are referring to?

A Yes. Well, sonetines they m stakenly, you know,
put the purchase cost of that former just in one year. And
it should be anortized.

Q Well, no. | amtalking about the packaging
materials here. It is a separate |ine for packagi ng
mat eri al s as opposed to anortization of costs. Right? 1In
your survey, as | read your Exhibit 9, packaging nmaterials
is separate from equi pment cost, right?

A Supposed to be, yes.

Q But may not be. Ckay. And that is -- |
understand you just deal with the nunbers you are given and
you are not sure

A Yes. | amjust the nessenger.

Q So suffice it to say then that if you had a range
bet ween, say, half a cent a pound and 3.5 cents a pound,
there could be sonme errors in nethodol ogy that are at
| east -- some inconsistencies between the instructions and
what was reported.

A That is correct.

Q Is there any concept that you used that would

i nvolve the term "m ni mal packagi ng"? Does that term nean
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anything to you?

A This is the first time that | have heard of that
term

Q Today is the first day you have heard of this?

A Yes.

Q That is pretty interesting. Is it ever the -- as
you just testified earlier, the purpose of the survey going
back sone years was to help plant managers control their
controll able costs inside the plant.

As you know, over the |last year, there has been an
effort to conpile this survey for this hearing. |Is there
any effort made on your part, on your side of this survey
process to align what you are asking to be neasured in cost
with the product that is being surveyed by NASS?

A Not what soever. Nobody told ne that.

Q Well, et me go back to nmy -- to your conmment that
if you saw a nunber out of range, out of what you thought
was a normal or expectable range, you m ght not accept it
readily. You m ght go back and ask nore information.

Suppose you had a reported cost for the water and
sewer category of zero. What would you do with that? Wuld
you still think that was nornmal ?

A Well, really, when it goes to the individua
items, | don't really -- | don't think we should read too

much into it because sone clearly just nunbered other things
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in the survey, and sone, other areas. So --

Q So for exanple, if we had a | arge plant conpl ex
whi ch was doing a | ot of products to different plants and
they handled their waste -- plant waste -- let ne rephrase
the question. |If they were to handle their waste water from
the plant in a consolidated fashion, do you -- or is it
| ogical for you to assunme then that they wouldn't allocate
those costs and that that would be why you were getting a
zero?

A I don't -- |I'"d have to | ook at the specific
nunbers reported to answer that question.

MR, MARSHALL: Your Honor, can we go off the
record for a nmonent?

JUDGE HUNT: Yes.

(O f the record.)

BY MR MARSHALL

Q Well, let ne continue this |ine of questioning
wWith respect to other itens. Just assume hypothetically
that you were to see a butter plant report a cost of zero
for fuel.

JUDGE HUNT: Just a second, M. Marshall

THE COURT REPORTER: Are we back on the record?
JUDGE HUNT: We are on the record, yes.

MR, MARSHALL: GCh, thank you, Your Honor

JUDGE HUNT: Go ahead, M. WMarshall
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BY MR MARSHALL

Q Suppose you were, Dr. Ling, to see a report froma
pl ant that showed a zero cost for fuel. Wuld that strike
you as out of range and worth follow ng up on?

A Yes, that's correct.

Q Do you know of any plants that run entirely on
electricity and not other fuels? Are there possibly sone?

A There m ght -- when they report a certain itemas
zero, they mght have that cost buried sonewhere el se.

Q | amstill on butter. |If you were to see
packagi ng range between, say, a cent a pound and five cents
a pound, would that strike you as unusual ?

A No.

Q Do you think butter packaging costs range that
much, five to one cent a pound?

A It can be, yes, because when you take a -- the
cups and those very small ones, patties and so forth as
opposed to quarter pounds and one pounds with 26 pounds.

Q Wth respect to Exhibit 9, what sizes of butter
are surveyed as you direct the participants, what size
package?

A What size -- they reported all sizes. And that is
why | noted there that it is 53.3 percent of the butter
reported was for print (ph) butter. And that can be for any

kind of print (ph) butter.
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Q So you have left -- or you assunmed that the plants
have left that print (ph) butter packaging cost in their
reports to you, right?

A Yes, that is correct.

Q Are | abor costs higher in plants that do print
butter, in your experience?

A | didn't pay attention -- particular attention to
that. So | amnot sure.

Q | amsorry. Let ne go back a step, Dr. Ling. Do
you have any nunbers that would show the costs of packagi ng
for 40 -- excuse nme, for what | will call a cube of butter
as opposed to print butter?

A Cube of butter?

Q Si xty-ei ght - pound cubes?

A I haven't heard of that before. Usually it is 26
pounds | think, one pound, a quarter pound, cups and patties
and that type of thing.

Q Well, let's go to sonmething sinple Iike a powder
pl ant. Most of the packaging for these powder plant surveys

woul d be bul k packagi ng, would it not, as opposed to

consumer - -
A That is correct.
Q If you were to see a range of rates reported to

you for packagi ng of powder that range from a penny per

pound to two cents per pound, would you find those to be
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wi t hin range?

A It depends on my understandi ng of the kind of
package they put it in.

Q Coul d you el aborate on that just a little bit?

A If a plant puts a powder into this tote, they
m ght have a | ower packagi ng cost.

Q Can you explain what our tote operations | ook
i ke? Have you seen the totes?

A It is -- | have probably seen --

Q But would it be fair to say that a tote is like a

ton of powder?

A Yes, it is huge, yes, equipnent.
Q Back to these categories, would it surprise you to
see a great range of -- fromplant to plant in depreciation

costs? O in your experience, is there quite a difference
in depreciation costs?

A | really don't pay nuch attention to it. So --

Q Al right. This is in the abstract, then. If we
have a plant with data conming to you that is, let's say, 12
to 15 years old, would you sinply be accepting the
depreciati on schedul e of the reporting plant?

A That is correct.

Q So if they use a 12-year -- if you have two
identically aged plants and one used a 12-year schedul e and

anot her used a 15-year schedule, you would have different
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nunbers but you woul d accept them both, right?
A That is correct.
Q And if you had a 20-year-old plant that is fully
depreci ated, you might have a very | ow depreciation nunber

versus a relatively new plant that is, of course, just in

the beginning of its depreciation cycle. |s that correct?
A That is correct.
Q Now, with respect to that issue, do you nake any

attenpt to adjust for the fact that the plant that m ght
have been built 15 years ago might be identical to the one
built today in many respects but, of course, would have much
hi gher cost of construction and, therefore, even though nore
or less the sane plant, would have different -- totally

di fferent depreciation schedules? Any attenpt to adjust for
t hat ?

A No, sir.

Q You had sone questioning earlier about office
costs, of plant office. Wuld you expect that the
conputerized -- the conputer systens that help a plant
manager manage his inventory and so forth would be part of
the plant cost or part of the office cost as you would
expect people to report --

A It can be both.

Q But if it is one, it is reported. And if it is

the other, it is not.
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A We ask themnot to report plant office cost.
Q You had a question earlier about whether you
reported marketing costs. And | believe you said no. Has

anyone ever asked you to survey marketing costs?

A No.
Q Looking at Exhibit 9 itself, | would just like to
talk to you about the nethodol ogy here. First of all, is it

fair to say that each of these |line itens represents an
average of that particular category?

A That is correct.

Q And so consequently then, as you | ook down these
three colums, there is no one plant that is going to have
t hose sane nunbers, right?

A Supposedl y.

Q Right. It would be sinply a coincidence if
that --

A That is correct.

MR, MARSHALL: -- were to have -- were to equate
to a specific plant. Well, M. Ling, | apologize for taking
so much of your tinme this norning. But it has been very
enlightening and | appreciate your help

THE W TNESS: Yes.

JUDGE HUNT: Yes, sir?

BY MR. CHRI ST:

Q | am Paul Christ fromLand O Lakes again. Dr.
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Ling, | have two |ines of questioning, one dealing with aged
cheese and the other dealing with capacity utilization.
Wth respect to aged cheese, would you agree that the ngjor
costs woul d be storage and interest?
A That is correct.
Q Do your instructions for the survey specifically

excl ude storage costs?

A | tell themto exclude the cost for long-term
st or age.
Q Okay. And al so, do your instructions also

specifically exclude interest costs?

A That is correct.

Q So the nmmjor costs associated with aged cheese
woul d be specifically excluded fromyour survey.

A | suppose so

Q Okay. Thank you. Wth respect to capacity
utilization, your testinony shows average -- weighted
average cost for each major product. Could you tell ne the
capacity utilization of the plants that you surveyed for

each of these products?

A | -- you nmean the average?
Q Yes, the average.
A I don't have it here. | have to go back and check

Q If | were to recite sonme nunbers, could you tel
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me if they were reasonably close? Let nme try --
A | -- well, just don't hold ne to it.
Q Okay. Wth respect to cheese, would a nunber of

88. 8 percent sound reasonabl e?

A That is -- | think that comes to ny mnd as the
nurber | had.

Q That is a reasonabl e nunber.

A Yes.

Q Wth respect to butter, would 53.3 percent be a
reasonabl e nunber?

A I am not sure. Butter plants tend to be --
usually tend to be pretty lowin their capacity utilization
for sone reason.

Q Wth respect to nonfat dry nmilk, would -- again,

woul d 47 percent be a reasonabl e nunber?

A | have to check my own.
Q Okay.
A Yes.

MR. CHRIST: You don't have the data. Well, thank
you very much, Dr. Ling.
JUDGE HUNT: Yes, sir. M. English?
BY MR. ENGLI SH
Q Agai n, Charles English. Doctor, when did you
first learn that you woul d be asked to testify at this

heari ng?
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A I was requested to testify based on the data sent
to me dated March 24th fromthe adm nistrator of AMS.

Q Di d anybody in industry request that you testify,
to your know edge?

A No, sir.

Q Have you had any conversations with anybody in
i ndustry concerning your testinony?

A No, sir. This is a regular business transaction
in collecting the data and reporting to themand --

Q A question -- forgive nme. A question from
M. Marshall suggested the possibility that this |last year
the data had been put together or had at | east been
collected or dissemnated in a way in order to nake it nore
available for this hearing. |s that correct?

A There was a -- can you -- say that again.

Q WAs there any attenpt by the cooperatives to speed
up the process this year in order to get the nunbers out
fromlast year's survey for this hearing?

A Not hi ng out of the ordinary.

Q Does the report that you generate and send to the
cooperatives consist of nore than the one page that is
Exhi bit 9?

A Yes. It goes into a lot of details about their
operations.

Q Excl udi ng pages that would be individual to an
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i ndi vi dual cooperative, are there other pages for all ten
cooperatives?

A The pages on efficiencies. How many pounds of
products are nmade per hour of |abor and per hour, per
kil owatt-hour electricity or per ton of fuel

Q Goi ng back to the letter fromthe adm ni strator of
AMS -- was that the administrator of AMS that wote you a
letter?

A The -- it is a letter fromthe adm nistrator of

AMS to the adm nistrator of G obal Business Cooperative

Servi ce.
Q Is that a docunment | can see?
A It is here.
Q | nean is it a public docunent?
A | suppose it -- with AMS people's consent, | think

it can be made public.
Q I will look at it in a nonent. |Is it your
under standi ng that you are appearing in support of any

proposal here today?

A No, sir.
Q I understand there are certain confidentiality
constraints, certain -- with this report. And these next

guestions may get at that and | apologize. But | amtrying
to understand to the extent to which we can use this

usefully. Can you tell me the names of the ten cooperatives



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112
that participate?
A | can, yes. | think it is -- we -- whoever

recei ves assistance fromus, the public has the right to

know. So | -- you want the nanes?
Q Yes, | would like the nanes.
A It is Agri-Mark Inc., Alto Dairy Cooperative,

Bongards Creaneries, Dairy Farners of America, Farmers Co-op
Creanmery of McMnnville, Forenpst Farns USA, Land O Lakes,
M chigan M| k Producers Associ ation, San Joaquin Vall ey

Dai rymen Association, Tillamok County Creanmery Association.

Q Now, the cooperatives can choose which plants, if
any, they want to participate in a given year, correct?

A That is correct. Now, they usually pick the ones
they -- it is uniform Wat they understand the purpose of
the project is for, okay, so they tend to pick the one with
nore uni form products with others.

Q But, in other words, they don't include all their
plants. If we had all the plants fromthese ten
cooperatives, we would have far nore than 26 plants.

A That is correct. | think the reason for that is
because sonme plants have nore products than just what is
included here. And it is required at the cost allocation
And then it goes into a |ot of guesswork and how to allocate
this. So they understand the purpose of the project and

they tend to exclude those plants.
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Q Have you conpared the results of your study or the
mechani cs, may be a better way of |ooking at it, of your
study with the nmechanics, say, of the manufacturing cost
study that is done by CDFA for --

A | took a look at it, yes. Now, the nechanics is
very different. They have the right to audit every plant's
financial data. Mne is voluntary participation

Q And they include nore costs in theirs, correct?
They include nore categories of cost because we have already
di scussed that there are certain categories that have been
excluded in the cooperative study, correct?

A I am not sure what they include or exclude. You
have to ask them what they include and then conpare that to
m ne and see what is included or excluded.

MR. ENGLISH. Could | take a |ook at that letter
pl ease? Thank you.

JUDGE HUNT: Yes, sir?

MR. VETNE: Your Honor, | will enter ny
appearance. M nane is John Vetne, V-E-T-N-E. | am an
attorney. | practice in Newburyport, Massachusetts. | am
here representing Kraft Foods.

BY MR VETNE

Q Good norning, M. Ling.

A Good nor ni ng.

Q Subsequent to your receipt of the March 24 letter
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or subsequent to your superior's receipt of that letter
sonmeone received the consent of the participating
cooperatives. |Is that correct?

A Say that again.

Q The March 24 letter from AMS requesti ng your

testi mony --
A What is your question?
Q -- was followed by -- am | correct that that was

foll owed by an effort to solicit and receive the consent of
the participating cooperatives for you to present this data?

A Nurber one, the letter was dated March 24th.
didn't receive it that day. That is -- it went through
various stages until it reached me. Okay. The letter just
asked me to be here, that's all

Q Okay.

A You can take a look at it if you want to.

Q Okay. No, | amreferring to the part of your
testimony that says that this data is being produced here
because the ten participating cooperatives have consented to
the data bei ng produced.

A That is correct.

Q Okay. M question relates to how that consent was
secured. Can you please describe it? M question is
perhaps too specific. | will |eave you wi de open. Explain

how t hat consent was secured.
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A Okay. It was a letter fromny boss, deputy
admi ni strator for Cooperative Services Prograns to the ten
cooperatives saying that | had been requested by AMS to
testify for the record because several proposals had
proposed to use ny nunbers in this hearing. And then the
letter went on to request that -- to ask themto initial in
a separate letter that is either the -- to get perm ssion
for me to use sunmary information with this project or they
don't want to give the permi ssion for me to use it.

Q | see. So all of the participating co-ops sent a
| etter back and checked the box that indicated their
consent, am| correct?

A That is correct.

Q Okay. And this occurred before you were asked to

testify or after?

A After.

Q So within the past couple of weeks.

A That's correct. The last one | received was My
4t h.

Q Did you receive any phone calls questioning from

any of the co-ops that consented asking for information on
what woul d be included in the summary report?

A No.

Q Okay. Odinarily when you prepare an annua

aggregation of data, that relates to a specific year. Let's



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116
say, for 1997 or a typical year. MWhen in relation to the

| ast day of that year do you send out your questionnaires?

A | usually send it out in May over the last few
years.

Q In the May of the follow ng year

A That is correct.

Q Okay. And how | ong do cooperatives have to

respond to your questionnaire? |Is there a deadline?

A | ask themif they can respond by the end of the
August. That is usually what | ask them But the process
is always very prolonged because a |lot of other work is in
their owmn office that conflicts with this or they tend to
prolong it.

Q | see. So ordinarily, when would you have
received the last report to prepare both individual and
aggregate data for the prior year?

A Il -- well, | -- for the |last few years, the report
| -- | usually send out a report by the end of January of
the foll owing year.

Q So the 1997 report would be nailed out to the
participants in January of 1999. Am| correct?

A That is about right, yes.

Q Okay. M question was about what -- during about
what nmonth would all of the reports be on your desk? Wen

woul d the last procrastinator conplete his report and send
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it to you?
A January.
Q About the same tine that you send out your
final --
A Well, it usually takes ne about a week or two to

prepare that report.

Q Okay. When did you first becone aware that a
proposal was submitted or was in the works to include RCBS' s
survey as part of the MIk Order regulatory schene?

A The witten proposals or --

Q When did you first becone aware that this was in
the air and in the works?

A In the air and --

Q Yes, in the air. If you -- when did you first
become aware that sonebody was consi dering using RCBS pl ant
survey information for regul atory purposes?

A I would say the -- at the annual neeting of
national mlk, they made efforts to ask nenbers to send --
to participate.

Q Okay. And when did that annual neeting occur?

A Thi s was November ' 99.

Q Novenber '99. And you attended that neeting?

A Yes, sir.

Q Was the survey discussed during that neeting other

t han aski ng nenbers to participate?
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A No, no discussion at all

Q Okay. Was there any discussion between those
attending the neeting and you in an unofficial capacity,
conversational capacity?

A No.

Q Okay. When for any particul ar cal endar year does
a cooperative have to comrit to provide plant information to
be included in the aggregate report for that cal endar year?

A It is -- we don't have a cut-off date if you are
referring to that. |f the co-op managers say we are
participating, then | would wait for themto get the nunbers
in.

Q Okay. So if in August of 1998 a cooperative that
had received fromits auditors, its accounting data, wanted
to participate for 1997, that cooperative could give you a

call and say we want to be part of this report for the year

1997 and we will send you our reporting.

A That's correct.

Q Okay. In this particular survey of costs for --
wel |, for cal endar year 1998, for plants participating in

t hat cal endar year, when did you receive the last finished
guestionnaire?

A Last Monday was what? May 1st?

Q May 1st for cal endar year 1998.

A That's correct.
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Q Okay. And there are in addition two plants -- |et
me go back to that. The plants that subnitted information
for cal endar year 1998 that you received | ast week, are
those plants that had previously participated in the RCPS
pl ant survey?

A That is correct.

Q Okay. And they had so participated for the |ast
15 years or so?

A They -- sone of the plants did -- were in there.
Some were not.

Q Some not. Okay. And there are sonme plants that
have from year-to-year dropped in and dropped out of the
survey. Am| correct?

A That is correct.

Q Okay. And sone organi zations that have from year-

to-year dropped in and dropped out of the survey, is that

correct?

A That is correct.

Q You indicate that this survey of costs includes
not only 1998 -- but for one cheese plant, one powder plant
and one butter plant includes 1999 data. How -- explain the

process by which 1999 cost data was included in the 1998
survey.
A The data is for 1998. But the co-op nmanager told

me that because of sonme certain reasons in their cost-
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accounting systens, they couldn't give nme the 1998 data.
And they wanted to send nme the 1999 data instead. So
accepted that. But there is no repetition. There is 1998
or '99 to that.

Q No, | understand. There are plants that have data
in here not for 1998, but instead for 1999.

A That's correct.

Q The plant is only in here once. But it is in
there for a different year, is that correct?

A It is not in here once. The plant has been nmaybe

in and out before.

Q No. | nean, it is in this report that is Exhibit
9, | understand, only once.
A No. They have been in the report in previous

studi es before.
Q Okay.
A But, you know, sonetines a co-op can have a new

accountant or bookkeeper doing the work. And the --

Q Let me ask it this way. The plants that are in
here with 1999 cost data are not in here at all in any
respect concerning their 1998 cost data. |Is that correct?

A That is correct.

Q When was the request nmade to you to include 1999

cost data with the 1998 report?

A When?
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Q When.

A Well, when they send in the data, they told ne
that they cannot provide '98, they have sonme problemwith
their '98 data.

Q So it was when you received the questionnaire, you
| earned that '98 data woul d not be included, but 1999 data
woul d be substituted. Correct?

A That's correct.

Q And with --

A Now, one told nme before hand -- okay, what | say
there, actually, it is one cheese plant and one butter
powder plant. And the one butter powder plant told ne
before hand that it --

Q Okay. And with respect to that 1999 cost data,
when did that information conme across your desk?

A A coupl e of nonths ago.

Q A coupl e of nmonths ago would be, what, early March
or |ate February or what?

A Somewhere around there. | have to check the -- |
mark it in every tine it comes in. So | can go back and
check if you want ne to.

Q Has your questionnaire -- you indicated that your
guestionnaire has changed a bit. Has your questionnaire
changed from 1998 -- sorry. Has your questionnaire changed

for 1998 data --



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

122

A No, sir. That's --

Q -- to 1999 data?

A It has probably changed -- if | recall, it changed
during the earlier years and that has been pretty much the
sanme, yes. | didn't make any changes particularly for the
1998.

Q Okay. Now, you indicated that plants have
variabl e costs and that there are ranges and that you do not
want to give the high and low. Al of those things are
true? There are variable costs. There are cost ranges.

And you don't want to give the high and | ow

A That's correct.

Q All true. Wth respect to each product category,
wi t hout identifying where the |low point is and where the
high point is, can you tell nme what the range was in cents?

A For the average?

Q What the range -- the range fromhigh to |low. |
am not | ooking for eight cents to 15 cents. But if you can
tell me that the range was five cents, it wouldn't tell ne
anyt hi ng about where the high and | ow was. But it would
give ne sonme idea of the range. Can you please do your best
based on your recollection of the data to tell ne what the
range was, not the high and | ow, but the anpunt of the range
for each product category?

A | don't have the information with ne. | don't
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recollect. So | have to go back and check if you want ne

to.

Q I would -- yes, are you able to cone in the
bal | par k?

A I wouldn't hazard to guess.

Q You woul d not hazard, okay. | aminterested in

and woul d request that you provide that data for |ater use.
Are you willing to do that?

A Just the range.

Q The ampunt of the range.
A The amount of the range. | can provide that, yes.
Q Thank you. Now, with respect to differences in

pl ant costs which you identified in part due to uniform
recei pts or seasonal receipts, okay, your costs include
pl ant costs for those plants that had extra costs because
they have a seasonal variation in their supply. The anount
of fixed costs, the ampbunt of extra costs resulting from
seasonality --

A I don't know -- | don't see any seasonality com ng
into play here because the data is for the entire year

Q It is for a year. But you indicated in your
testinmony that plants that receive seasonal mlk or mlk
that is received with a great seasonal variation tend to
have hi gher costs per pound of cheese, butter or powder.

Did | msunderstand? 1|s that correct?
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A | said the -- A plant for the bal anci ng purposes

woul d tend to have a higher cost.

Q And t hose higher costs are included in your
survey.

A That is correct.

Q Okay. And a plant that has nore uniformreceipts

sonmetinmes pays a premiumto gain those receipts and to gain
ef ficiency. Your survey does not include the cost incurred

by plants to secure a level supply of mlKk.

A That is correct.
Q Where a plant -- a cheese plant, for exanple, that
makes -- that takes the whey and transfers it in bulk to

anot her facility for processing, is the transportati on cost
to the second facility included in these costs?

A No, sir. They are not supposed to be.

Q Not supposed to be. Okay. And the sane would be
true for a powder plant that transferred creamto another
| ocation for churning.

A That is correct.

Q Okay. And with respect to those kinds of
movenments of mlk, if -- well, strike that. Do your cost
surveys include, for exanple, butter plants that receive
cream that was separated el sewhere?

A Yes, they m ght.

Q Okay. And with respect to that kind of



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

125
transacti on, when you have a nunber here for average yield
based on m |k received, am| correct that the nmlk that you

are nmeasuring yield fromis what is in the tank at the

pl ant ?
A Repeat that question again, please.
Q There is a line for each product -- well, actually

there is not a line for each product. There is only a line
for cheese that refers to yield. So do you have any data on

powder or butter yield on milk that is received in the

pl ant ?
A No, because sone plants, as you said, receive
creamand so it is -- it tries to cut the yield. | think it

is pretty mnimzed.

Q How is that? Wy is that?

A Why they -- dependi ng on what you want to define
the yield, if it is defined as m |k received versus products
made.

Q Okay. Well, it is product made fromm |k

received. That is the way it is included here for cheese.

A For cheese, yes.
Q Is that right?
A Yes.

Q Wth respect to cheese yield, at what part of the
process are you neasuring the mlk? |Is that mlk received

inthe silo or mlk that goes into the vat?
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A | ask themto tell ne how many pounds of cheese is
made at the plant and how rmuch mil k goes into the cheese-
maki ng.

Q Okay. For a plant that receives creamthat goes
into the silo or into the vat to nmake cheese, do you know
how your respondents neasured the m | k?

A Okay. | ask themto report to nme the pounds of
cheese nade, the pounds of mlk going into maki ng cheese --

Q Ri ght .

A -- also the pound of butterfat going into cheese.

Q Al right.

A And | calculate the fat contents. Supposedly, it
is on those nunbers. And those nunbers are pretty nuch at
the standard identity range.

Q Okay. Would it be correct to say that you don't

know whet her the pounds of raw fluid product that went into

cheese are -- include a portion of creamm xed with mlk?
A In some cases, yes.
Q In sone cases?
A In some cream But not in -- in nost cases,

didn't see nuch cream going into cheese for what the plants
reported to ne.

Q In order for you to calculate yield, what do you
do to convert the cream back to whole m |k, back to producer

mlk if anything?
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A The cheese yield nunber here is strictly the mlk
pounds going into cheese-nmaking --

Q Does that nean --

A -- versus cheese pound.

Q Does that nmean that the plants don't use creamin
t he vat?

A As | said, sone of them use --

Q Some of themuse cream And it may come from
their creanery or soneone else's. In order to know yield,

woul d you not have to know the raw nm |k that was received by
sonmebody that went into making the creamthat went into the
vat ?

A If you want to be very perfect, that is correct.

Q Okay. And sone of the plants also receive in the
silo or put in the vat in addition to producer mlKk,
condensed ml k. Wat do you do, if anything, to convert
that condensed milk back to whole milk in calculating cheese
yield for mlk?

A For this year, | don't recall seeing any print
putting condensed into cheese-naking.

Q Okay. Does the cheese report any cheese plant in
California?

A No, sir.

Q Okay. Are you not aware that plants do receive

condensed mlk to mx with producer mlk so the two achieve
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an ideal fat-to-protein ratio?

A | heard of it, yes.

Q Okay. A simlar question, are you aware that sone
pl ants that nmeke cheese receive m |k that has been through a
reverse osnpsis process so that sone of the water is taken
out before it gets to the plant?

A | heard about that, but not -- | am not aware of
any of the plants included in this study.

Q Okay. Is a question asked in your questionnaire
whet her plants do receive RO m | k?

A | ask themto report Grade A nilk or Grade B milk
received and the butterfat contents and the solid contents

and also the skim if any, and condensed, if any, and cream

if any. And if | look at the nunbers and if the fat content
is too high or solid content is too high, I might question
t hat .

Q Okay.

A But he m ght have made correction and no other

plants in here has the kind of abnormality.

Q Okay. Again, with respect to your calcul ati on of
yield, are you aware that sonme nmlk and sone fat is lost in
the process of getting milk fromthe holding tank in the
farmto the silo in the cheese plant?

A You nean the shooting cage between the farm and

the plant?
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Q Yes, yes.

A Yes, there is always sonme shooting cage.

Q There is always sone |oss, okay. And with respect
to your calculation of yield, do you know whet her the vol une
of m |k nmeasured agai nst the cheese produced for the yield
represents the volune received at the silo or the volune

that left the farnf

A The question asked is nmilk going into nmeking
cheese.
Q And - -

A That's it.

Q And - -

A I nean, for the -- for the purpose of calculating
cheese yield, that is the nunber | use.

Q Okay. And in answer to ny question, do you have -

MR, COOPER: | am going to object, Your Honor, to
this line of questioning. It seens |like we are beating a
dead horse here. | nean, he told you how he cal cul ated the
yield. He told you what nilk is included in the survey.
And now if M. Vetne wants to present 12 other scenarios of
how you can calculate it, he can get his own witness. |
think we are just going around in circles here.

MR. VETNE: Well, this is a whole new |ine of

questioning and it is only nmy first time at it. But | am
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trying to find out if the Wtness knows whether the data
reported is mlk in a silo --

JUDGE HUNT: Proceed. Proceed.
BY MR VETNE
Q When you ask -- when your questionnaire asks for
mlk going into cheese, would it be correct to say that you
do not know whether what is being reported is mlk that goes
fromthe silo to the vat or mlk that goes fromthe farm

through the silo to the vat?

A Actually, | do know because the -- for the details
of Grade A and B mlk received at the plant, | asked themto
report the producer mlk received for the -- for calculating
the cheese yield, | ask themm |k going into maki ng cheese.

Q Okay.

A Usually, if there is a discrepancy between the

producer mlk and the mlk going into cheese, the m |k going
into cheese is |ower than the producer nmilKk.

Q Yes? So you believe that your yield nunbers if
the participants are reporting it as you believe is the
amount of milk fromthe farm which the manufacturers account
for for paynment purposes. |Is that correct?

A No. The mlk that goes into cal cul ati ng cheese
yield is different fromthe producer mlk received.

Q Oh, okay. Thank you.

Wth respect to operations nmaking butter, are al
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A That is correct.
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powder plants?

Q Okay. Either the butter cost or the powder cost -

- well, let me rephrase that. |f included at
colum of butter and powder includes the cost
butter m |k powder or condensed butterm | k?

A I would say it is -- no -- say that

Q When creamis received and churned,

byproduct that is called butterm |k --

all, which

of maki ng

agai n, that

there is a

A Yes.

Q -- which commonly is dried --

A That is correct.

Q -- reduced to powder and reduced to buttermlk
powder .

A Okay.

Q The process of drying that, handling it,

separating it, whatever is required, is that

butter cost?

included in the

Okay.

he --

A In the powder cost.

Q It is included in the powder cost.

A As | understand that.

Q Par don?

A As | -- it is usually included in t

Q Do you have a specific instruction to the
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participating plants to allocate that condensi ng and
powdering to their nonfat dry m |k costs?

A Let me go back to the butterm | k powder again
before |I answer your next question. Wen | asked for the
data, | asked for the -- | asked for products |ike maybe the
butter powder plants. And they were this nonfat dry mlk
and butter powder m |k and rmaybe sone ot her products. And
then I can check that against the actual pounds of products
made, dried at the powder plant and see what is included and
what is not included. Okay. And butter powder milk is
al ways included in the powder val ue.

Q In the powder costs. Okay. Are you aware that --
sorry. Are you aware of whether butterni|k when it cones
out of the butter churn contains |ower solids than skimmlk
t hat has been separated?

A | never pay attention to it. So | cannot answer

your question.

Q You do not know whether that is the case or not.
A That is correct.
Q Okay. If it were the case, would it be correct to

i nclude that the cost of drying butternm |k powder woul d be
greater -- | nean drying butterm |k would be greater because
you have to renmpove nore noisture?

A | assune so, yes.

Q In your Exhibit 9 which provides an average cheese
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yield, is the cheese that is included in that yield cheese

that is packaged, or cheese that cones out of a vat?

A It is 52 -- it is pounds, so -- mlk reported --
cheese reported. It is supposedly com ng out of the vat.
Q Are you aware of whether there are losses in

product between the stage of manufacturing where it cones
out of the vat and where the w appi ng or packaging is put
around it?

A | assune so, yes. But this doesn't include the
cut and wr ap.

Q | amnot talking cut and wap. | amtalKking
what ever contai ner goes around 40-pound bl ocks or whatever
ki nd of keg goes around the bigger blocks. Fromthe tine it
is finished in the vat and gets into whatever container it
is in, are you aware of whether there are losses in the
fini shed product and are those included in the amunt of
cheese that you neasured for yield or don't you know?

A I don't know. | asked for the pound of cheese
made. That is all

Q Wth respect to costs -- nmke costs per pound for
each of these products, have your cal cul ated average or
aggregate costs for participating co-ops been different in
years prior to 1998 than reported in Exhibit 9?

A You nean for specific plants?

Q Has the average cost varied over tinme? Let ne ask
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A
yes.

Q

you have a recollection,
variation of cheese costs from your

12. 916 cents?

A

average costs,

Q

134

It's fraction has a little bit fromyear to year

Okay.

In the past, | didn't cal culate any wei ghted

In the past,

Wthin the past five years for

Has it been higher

SO --

in the past?

when you presented a report to

exanpl e,
even a ballpark recollection on

reported average of

do

partici pants that showed the behavior of all participants in

one colum and conpared the individual plant data in

anot her,
A
Q

pl ant s?

A

Q

the all-participant data was not wei ghted?

That

It was a sinple average of the participating

That

Okay.

is correct.

is correct.

wei ghted the average?

A

Q

That

You have --

is correct.

Is 1998 the first year for which you

provided to you in the questionnaires that the yield of

product fromplant to plant and fromregion to region in

which the plants are | ocated varies?

A

didn't

pay particul ar

attention to that.

But

have you observed in the informtion
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assunme that there is regional variation in cheese yield.

Q Okay. Do you know whether if yields were wei ghted
by volunme of m |k purchased rather than vol une of cheese
produced, whether the weighted average woul d be different
than you have reported?

A I don't have any idea.

Q Okay. Now, with respect to reports -- aggregate
reports submtted -- prepared for all the prior -- years
prior to 1998, | think your testinony was that it could be
produced in a formthat does not reveal the individua
operations of plants sinply by renmoving the colum or the
page that has plant information. Am| correct? It is
possi bl e.

A Possi bl e, yes.

Q Okay. Have you -- are you aware of whether there
was consi deration given to providing prior years non-plant-
speci fic cost information?

A No. The request fromAMS is for nme to testify
with regard to 1998 data year. So --

Q Okay. When you included 1999 data in your

averages, did you advise AMS that that information would be

i ncl uded?
A No.
Q And with respect to prior years aggregate

i nformati on whi ch does not reveal confidential information
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of individual plants, do you recall that about six years ago
| submitted a request to your agency under FO A to share
that information with ne?

A Yes. | renenber sonebody did request that data.

Q Right. And at the first level of review that
request was denied. Do you have any notion of when | mi ght
get a response to ny appeal? It has only been six years.

MR. COOPER: That's --

THE WTNESS: | don't know --

MR, COOPER: That's -- you don't have to answer
t hat .

THE WTNESS: | amnot involved in those Freedom
of Information requests.

MR. VETNE: That was just tongue-in-cheek and a
concl usi on. Thank you.

JUDGE HUNT: At this time --

THE W TNESS: Before you | eave, how am| going to
transmt those -- that range he asked for?

MR. VETNE: Your Honor, as far as | am concerned,
if Dr. Ling could sinply provide a piece of paper that
sonmebody can carry to the hearing that shows the range. |
mean, | can't inmagine that --

JUDGE HUNT: Wiy don't you discuss that with M.
Cooper at the break how you are going to arrange that.

MS. BRENNER: Are you intending for this to be the
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end of Dr. Ling's testinony?

JUDGE HUNT: | assume that there is nore
questioning of M. Ling and -- or Dr. Ling rather. So we
are just going to take that up after lunch. So be back here
at 1:00.

(Whereupon, at 12:00 p.m, the hearing was
recessed to reconvene at 1:04 p.m, this same day.)
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AFTERNOON SESSI ON
(1:04 p.m)
Wher eupon,
CHARLES LI NG, Ph.D.
havi ng been previously duly sworn, resuned the stand, was
further examined and testified as follows:

JUDGE HUNT: All right. Back on the record. Al
right. Dr. Ling is back on the stand. Sone additiona
questions for Dr. Ling? All right, M. Rosenbaum

EXAM NATI ON BY PARTI Cl PANTS ( CONTI NUED)
BY MR. ROSENBAUM
Q Dr. Ling, Steve Rosenbaum An average cost as you
report it is sinply taking the cost of each plant, adding
t hem t oget her and dividing by the nunmber of plants
partici pating?
A No. The sinple average is the average for each
i ndi vi dual plant and add together and divide by the nunber
of plants.
Q Okay. So ny question describes what the sinple
average is, correct?
A Yes.
Q And t he wei ghted average differs in that you
wei ght the cost of each plant by the ampbunt of cheese they
produce or other product they produce, correct?

A Yes, that is correct. It is -- actually, you add
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up all the cost across all the plants, divide it by all the
pounds across the plants.

Q Al right. And as a result of that system plants
that have nore production play a bigger role in determning
the wei ghted average than the sinple average, correct?

A That is correct.

Q And correspondingly, plants with smaller
production play a snaller role, correct?

A That is correct.

Q Now, for cheese, your study says that the wei ghted

average i s bigger than the sinple average, correct?

A That is correct.
Q A half a cent bigger, correct?
A Yes, whatever the nunber shows. That is correct.

Q So this study if true neans that the bigger plants
maki ng cheese in this country have a higher cost of cheese
manuf acturing than the smaller plants.

A It is true that some notch scale plants report a
hi gher cost, yes. That is what the nunbers show.

Q That is very, very counter-intuitive as an
econom st, isn't it?

A Econom st don't go by, you know --

Q Well, it is counter-intuitive in the sense that
t he general understandi ng anpbng agricultural econom sts is

that the larger plants are the nore efficient plants with
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the |l ower costs, isn't that true?

A That is generally true. But a |arger plant m ght
require higher quality staff to operate. That m ght incur
hi gher cost.

Q I nean, the conclusions to your report here for
cheese are exactly the opposite of what you conclude for
butter and powder, correct?

A That is correct.

Q In fact, you show that the wei ghted cost for
butter is a full three cents | ower than the average cost,
correct?

A That is correct.

Q Meani ng that the biggest, nost efficient butter
pl ants are nmuch cheaper to operate than the smaller butter
pl ants, correct?

A Yes. Cenerally speaking, yes.

Q Because they have to be way below the 10.6 --
strike that. The big plants have to be way below the 10.6
cents to pull the weighted average down to 10.6, right?

A That is correct, yes.

Q And sinmilarly, you show that for powder, the
wei ghted average is two cents |lower than the average,
correct?

A That is correct.

Q Whi ch neans that the biggest powder plants are way
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bel ow 12.7 cents because they have to be to pull that 14-
cent average down to 12 cents, correct?
A That is correct.
Q Do you have sonme serious doubts as to the accuracy

of the cheese nunbers?

A No. | look at the nunmbers and | --

Q Well, but you --

A I could understand why --

Q You audit none of these nunbers, correct?
A | didn't audit nunbers.

Q Okay. And you have not previously done a wei ghted
aver age.

A That is correct.

Q But when you do one here, you find that not
wi t hstanding the fact that butter and powder plants, the
bi gger plants are nmuch nore efficient, much cheaper to
operate, it is just the opposite for cheese.

A That is correct.

Q That is what this data tells you.

A That is correct.

Q Does that conme -- did that surprise you when you
saw it?

A I wouldn't say it was a surprise. | react sone
way, then | went back to check the numbers on what they --

you know, about what they reported.
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Q Well, | am assum ng you did the math correctly. |
am aski ng whether this raised sone question in your mnd as
to the accuracy of the nunmbers that have been provided.

A Not necessarily so, no.

Q Did it at all?

A As | told you, | went back to check the nunbers.
And | | ooked at the plants' overall operations. And
didn't have reason to question the nunmber reported.

Q Well, did you |l ook at the -- you -- start that
again. You do know, of course, in fact you testified
al ready that the state of California surveys nmanufacturing
costs for its cheese plants, correct?

A That is correct.

Q And that is actually audited, which yours isn't,
correct?

A That is correct.

Q Did you | ook to see whether -- what the
rel ati onshi p was between the wei ghted average and sinple
average in California?

A No.

Q Wuld it surprise you to |learn that the sinple
average in California is 18.5 cents and the wei ghted average
is 16.9 cents?

A | | ooked at the numbers, but | didn't -- it didn't

regi ster anything in ne. So -- ny mnd, so --
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Q Well, assune with me that the nunmbers | just read
are accurate. All right. The sinple average is 18.5 cents
and the weighted average is 16.9 cents. Ckay?

A Okay.

Q That means the weighted average is 1.6 cents
lower. Just a nmatter of pure math, correct?

A Okay.

Q And that nmeans that in California, the biggest
plants are the nost efficient plants. Correct, by
definition?

A | suppose so

Q Anytinme the wei ghted average is below the sinple
average, the bigger plants are | ess expensive. That is
i nherently the case, isn't it?

A I amnot sure if it is -- if they are too snall
pl ants that not have -- if several small plants have | ower
costs, then your wei ghted average night be | ower, too,
dependi ng on the poundage.

Q Well, all | amsaying is that if you have conpared
the wei ghted average in any survey, it could be of anything,
to the sinple average, anytinme the weighted average is bel ow
the sinple average, that neans that the bigger players have
| ower costs whet her you are neasuring cheese or autonobiles
for that matter.

A Not necessarily so. Depending on the costs
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associated with how many pounds of cheese. Okay. |If you
have three plants that have very | ow cost even though they
are small, collectively the total can be |arger than a
single |arge plant.

Q Al right. Nonetheless, the reality is that in
California, the conclusion is that the larger plants have a
| ower cost, correct?

A Well, you have to | ook at the individual plant.

Q Well, conparing the wei ghted average to the sinple
average. That is all | am doing.

A Well, that only tells you that the higher -- the -

- there are higher pounds of cheese associated with | ower

cost. It doesn't tell you which plant is nore efficient
now.

Q Well, if you have ten plants and they have a
si npl e average of -- excuse me, ten plants with a sinple

laverage of 18.5 and the wei ghted average is 16.9 which is

| ower, then what that nmeans is once you attribute to each of
their plants the actual poundage, you have brought down the
cost. Correct?

A You m ght, yes.

Q Well, you necessarily --
A I have to actually run through the nunbers.
Q Did you -- have you done any analysis to deternine

how it is possible that the Rural Busi ness Cooperative
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Survey cane up with a rel ationship between average cost and
wei ghted cost that is the exact opposite of the one in
Cal i fornia?

A As | told you, | look at the nunbers and their
sumrari zed scal e plans with higher cost.

Q Okay.

A And | trust their reporting.

Q Okay. Beyond the fact that you trust their

reporting, did you do anything to investigate that

phenonmenon?
A No, sir.
Q Did you do anything to investigate the phenonenon

as to why the exact opposite phenonmenon was observed in
butter and in powder than was being observed in cheese?

A No.

Q Al right. Now, did you do anything to conpare
the cost being reported in this survey versus the | ast
survey?

A | took a ook at it. But | didn't -- it didn't
regi ster how it conpared with the previous survey.

Q Okay. Let ne -- can | give you -- do you have a
pen? Can | give you sonme nunbers, please?

A Yes.

Q Okay. Now, let's start with the 1998 figures that

you have got.
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A Okay.

Q Cheese -- and | amgoing to do a sinple average.
Cheese is 12.4, butter is 13.6 and powder is 14.7. That is
of f of your Exhibit 9, the sinple average numbers. And you
have already told nme previous surveys were sinple average
nunmbers, correct?

A Yes, that is correct.

Q Al right. And | amtaking these right -- now, |
am going to take these fromthe decision, the final decision
i mpl ementing our current system Cheese is 14.21, butter is
13.27 and nonfat dry mlk is 12.45. And that is from pages
16097 and 16098 of the Federal Register of whatever -- Apri
2nd | think it is, 1999.

Now -- and | am -- these are the nunmbers that cone
fromthe Rural Cooperative -- excuse ne, the Rural Business
Cooperative Survey in 1996 as reported in that Federa
Regi ster. Now, do you have an explanation as to why it is
that cheese costs would have fallen by two cents al nost
whereas butter went up?

A And al so powder went down?

Q What ?

A And powder went down?

Q Powder went from-- no. Powder went up by 2.5
cents between 1996 and 1998 from 12.4 to 14.7. Butter went

up from13.2 in 1996 to 13.6 in 1998. But cheese supposedly
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dropped from14.2 to 12.4. | wonder if you have an
expl anation for that phenonenon.

A | don't.

Q Do you --

A Just what they reported.

Q Do you have sone reason to think that the anmount
of electricity costs to run a cheese plant has noved in one
direction and the cost of electricity to run a butter and
powder plant have gone in the other direction?

A I don't have any basis to say one way or the
ot her.

Q And eyebal ling the cost elenents |isted on Exhibit
9, can you identify any cost itemthat to your m nd woul d
| ogically have noved in one direction for cheese and the
other direction for butter and powder?

A I didn't rmake that conparison nyself, so --

Q | nean, presumably, laundry, fuels, those things
are not going to move one way for cheese and the opposite

direction for butter and powder, are they?

A | don't know
Q Okay.
A It is whatever they report to ne.

Q Okay. Was there a prelimnary version of Exhibit
9 before this one that we are | ooking at?

A | sent out a report to co-ops before the final
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Q Was there an effort nmade to get nore plants
i nvol ved after that?
A No. The plants, they all pronmised to send in

data. Just data canme in |ate.

Q Did the cost conme down for cheese?
A I don't think so.
MR. ROSENBAUM That's all | have. Thank you.

JUDGE HUNT: M. Marshall
BY MR MARSHALL
Q Good afternoon, Dr. Ling. It is interesting

cross- examination here in the last few minutes. And | want
totry to see if there is a way that the data that you can
present to us can help explain why we apparently see the
phenomenon of |arger plants being nore costly than smaller
plants. And so | would like to begin by asking you a couple
of hypotheticals and then | will ask you if there is sone
way that we can get at that fromyour data. Okay?

Let me begin by suggesting that based on the
cross-examni nation that | conducted earlier, we tal ked about
the fact that depreciation would vary a great deal with both
depreciati on schedul es and with the age of the plant in
terms of whether it was built with 1999 dollars or 1980
dollars or older dollars. Do you recall that?

A Yes.

Q So if hypothetically your smaller plants were al so
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ol der plants and your |arger plants were also newer plants
wi th higher depreciation costs, is it possible that that
m ght expl ain why your larger plants would seem on the basis
of a sinple average and wei ghted average presented, why it
woul d -- would that be a possible explanation of why you
woul d see that phenomenon that M. Rosenbaum descri bed

think accurately as counter-intuitive?

A I would have to go back to check the individua
pl ants.
Q Is there any data that you have got with you that

you could refer to and check to see if there is any
correl ation apparent?

A | don't have --

Q Any data that you have here with you that you
could --

A I don't have individual plant data here.

Q Do you have any data with you that woul d suggest
the vol une of the highest cost cheese plant in the survey,
the volune of the entire survey, the weighting? 1In other
words, | think your exhibit denonstrates the -- shows that
the certain volune covered by all of the plants, do you have
anything with you that you could refer to that suggests to
us what percentage of that volume is represented by the
si ngl e hi ghest cost plant?

A | don't have it with ne.
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Q | am going to suggest to you that that night be
useful information. And as | understand it, there may be
some other things that you are going to be bringing into the
record at a later point. And | would ask if you can -- can
you di scl ose that number without violating any of the
confidentiality requirements, the percentage of the tota
pounds in the survey represented by the | argest plant?

A Well, | prom sed the plants -- the co-ops that we
don't disclose individual plant data. So --

Q But percentage of an unknown nunber woul dn't
necessarily --

A Per cent age and no nunber you are asking for.

Q Wuld | be generating in that question the

nunber -- the pounds produced by the highest cost plant?
Would I?

A Yes.

Q Well, let me ask it a different way. Suppose for

the sake of in analyzing the confidentiality issues that you
were to performwhat is called a |inear regression of two
series of nunbers for each plant in a survey, one being
depreciation costs and the other being volume produced.
Coul d you do that without violating any confidentiality
conmi t ment s?

A I was not going to get into any individual plant's

dat a.
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Q Woul d running a linear correlation coefficient or
a graph that shows the linear regression of plant costs for
depreciati on versus vol une disclose any confidentia
i nformati on?

A Well, if you are -- you said before that it is --
the mlk plants will have hi gher depreciation. So if you
reveal the depreciation before, we can tell which plant that
is.

Q But a linear regression probably doesn't -- if you
think about it in terms of a graph, plotting the points,
linear -- the linear regression |ine doesn't hit any of
those points, does it, unless by coincidence?

A | just want to know why you just concentrate on
depreci ati on because there are so many cost itens invol ved
i n maki ng the cheese.

Q Well, the hypothetical that | amtrying to explore
-- and | believe it holds up relative to data that | have
seen in the past -- is that the high cost plant has the
hi ghest depreci ati on because it is the newest plant and that
the I ow cost plant has the | owest depreciation because it is
the ol dest plant, naybe even fully depreciated.

And there is also a correlation there between
pl ant data. In fact, of some out-of-date data that | have
seen, it indicates that a very substantial portion of your

entire cheese survey conmes fromone high cost plant and
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hypot hesi ze one nodern, |arge scale plant.

And t he problem here, just so that we all know
where | am heading, is that if we adopt a nethodol ogy
Wit hout sonme -- without tenpering it with wisdomin
interpreting your results, we could end up in a position
where we said make al | owances based on obsol ete costs and
make it inpossible to afford to build a new plant in which
case our entire industry's future would be in jeopardy. Do
you see?

So that is what | amafter. | amnot telling you
to prove my hypothesis. But | amwondering if we could do
that wi thout disclosing confidential information

A | have to -- if you want ne to do that and
disclose it, | have to go back to all the plants -- all the
co-ops and ask for their permission to do it.

Q What woul d you ask themto be able to disclose?
You are not disclosing their cost. You are just running a
correlation coefficient which by the time you correl ated
over ten plants doesn't disclose any individual plants'
data, does it?

A Well, by law, we have to ask for their perm ssion
to rel ease data.

Q What did you ask for earlier? | thought John
Vet ne asked a question earlier about what you had asked for

and they sinply said they could rel ease the data.
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A | released sonme of it or aggregates.

MR, ROSENBAUM  Well, | fear | am prolonging the
heari ng, Your Honor. And | don't wish to do that. Perhaps
before you cone back, we can tal k about whether that is
necessary to go back to the plants. Thank you, Dr. Ling.

JUDGE HUNT: O her questions of Dr. Ling? M.

Ber de.
BY MR. BERDE

Q Sydney Berde. Dr. Ling, directing your testinony
in response to M. Rosenbaum s questions about whether you
can draw any conclusions fromthe fact that the wei ghted
average cost came out higher or | ower than the sinple
average, wouldn't it depend upon the aggregate pounds of
m |k contained in your survey in the snaller plants as
conpared to the larger plants? Wbuldn't you have to know
that? Wouldn't that make a difference in what concl usions
you can draw?

A Woul d you repeat the question again?

Q Yes. Let's assune that the aggregate pounds in
the small plants exceeded the pounds in the large plants.
Woul dn't that change the suggested counter-intuitive

concl usi ons that one m ght draw?

A That is correct.
Q Isn't that correct?
A That is correct.
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Q Thank you.
A | think in nmy testinony, | did spare out severa
points for caution in reading and reviewi ng this cost data.
MR, BERDE: Thank you.
JUDGE HUNT: Ms. Brenner
FURTHER EXAM NATI ON BY USDA
BY MS. BRENNER
Q Dr. Ling, we have one proposal that woul d replace
the current manufacturing all owance for cheese with your
survey cost reviewed annually. But if California plants are
not adequately represented in your survey, that the
publ i shed California costs be weighted with the RBCS cost,
are there -- there are California plants in your survey. |Is

that correct?

A No cheese plant in ny survey.

Q No cheese plant. There are butter powder plants.
A That's correct.

Q Okay. And would you describe them as representing

a proportional portion of the total butter and powder
production for the country or would it be sonewhat |ess or
greater?

A You nean the California plants?

Q The California plants.

A I didn't rmake the conparison, so | don't know.

Q Okay. But there are no cheese plants in there.
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A No cheese pl ants.

MS. BRENNER: Thank you.

THE W TNESS: You are wel come.
JUDGE HUNT: M. Beshore.

BY MR BESHORE

Q Just a question or two, Dr. Ling. During your
cross exanination, you were asked a nunber of question by a
nunber of different persons about particular details of one
of the Iine itenms in your cost data, Exhibit 9. You were
asked about water and sewer costs, packaging costs, you
know, depreciation costs, other costs. | don't know whether
anybody got into laundry. |Is there any dirty laundry in the
exhi bit here?

A | guess they are all dirty, so they need | aundry
costs.

Q | think that is right. | guess nmy question is |
think in response to one of the questions -- one or nore
than one of the questions. | think you comented that when
you saw abnormally low figures relating to electricity,
fuels, water, sewer, that often you found that the -- those
costs were in another line itemin the reports to you. Do
you recall that?

A Yes, possibly. Yes.

Q Okay.

A | think the nost inportant nunber you should | ook
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at is total cost.

Q You got there before | asked the question. Okay.
And that is what you found in performng this analysis with
t hese groups over the nunber of years that you have done it.

A That is correct.

MR, BESHORE: Okay. | think that is all | have.
Thank you, Dr. Ling.

JUDGE HUNT: Anyone el se?

MR. CHRI ST: Your Honor, | am Paul Christ from
Land O Lakes. | would like to hand the Wtness four sheets
of paper if | may.

BY MR. CHRI ST:

Q Dr. Ling, do you recognize those pages?

A Yes, | do.

Q Are they the pages fromthe RCBS cost study that
was sent to Land O Lakes?

A That's correct.

Q Okay. Earlier today, | asked you if you knew the
capacity utilization for the average of the plants in the
survey. Are those nunbers indicated on those pages?

A That is correct.

Q Are you able to report those nunbers w thout
di scl osi ng confidential information?

A | can tell you the other plant capacity utilized

in 1998 for butter was 23.6 percent, powder plant was 47.9
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percent and cheese plant was 88.8 percent.

MR. CHRI ST: Thank you, Dr. Ling. | believe there
were ot her requests for data fromthat study. | give you ny
approval to -- as long as you don't disclose confidentia

information to use those pages for that. Thank you, Your
Honor .

JUDGE HUNT: Thank you. Any other questions? You
have sonething to add, Doctor?

THE W TNESS: Earlier, M. Vetne asked about a
range of costs. Ckay. For cheese, the sinple average for
the 12 plants that is reported is 12.442. And the range
between the high and | ow was 8. 145 cents per pound of
cheese. For butter, the sinple average was 13. 603 cents per
pound of butter and the range was 19.06 cents per pound of
butter. And the sinple average for powder was 14.723. And
the difference in the range was 11.021 cents per pound of
powder .

MR. BERDE: Your Honor, can we have the Wtness
repeat the range for butter?

JUDGE HUNT: Could you do that, Doctor?

THE W TNESS: The range for the high and | ow was
19. 046 cents.

MR. COOPER: Is that it, Doctor? Does that finish
it?

THE W TNESS: Yes.
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JUDGE HUNT: Anything else of Dr. Ling?
MR. COOPER: One second, please
JUDGE HUNT: All right, M. Beshore -- or, |'m
sorry, M. Berde.
BY MR. BERDE
Q Dr. Ling, statistically, as a matter of
statistical practice or good statistical practice, if you
have a range of data where the extrenes appear sonehow to be
beyond the real mof possibility, is it statistical practice
to discard the extremes?
A That depends on the purpose of --
Q Well, for the purpose for which we are here today
and di scussing your results.
A Well, the fact of the matter is sonme butter plants
have very |l ow capacity for that particular year. So as a
result, it has got a high cost. Whether you want to include
that in the calculation or not, that is --
Q And that fact --
A -- that is not --
Q And that fact might explain the reason for what is

apparently an extreme variation or extreme anplitude between

hi gh and | owcost plants. |Is that correct?
A That is correct, yes.
Q Because sonme ni ght have been operating at an

extrenely | ow percentage of total capacity.
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A That is correct.

MR, BERDE: Thank you.

JUDGE HUNT: Any ot her questions?

MR, COOPER: No further questions. Just nove
Exhibit 9 into evidence.

JUDGE HUNT: Anyone object to Exhibit 9 being nmade
part of the record? Exhibit 9 will be admitted into
evi dence. Thank you very nuch, Dr. Ling.

(The docunent marked for
identification as Exhibit No.
9 was received in evidence.)

THE W TNESS: Thank you.

MR. COOPER: W have -- we al so have sone
docunents of the Econonmi c Research Service concerning cost
of production. And we would like to have themofficially
noticed. They are as follows: Nunber 1 is called
“Agricultural Incone and Finance, Situation and Qutl ook
Report, Septenber 1999." The second one is called "M Ik
Costs and Returns, 1997-98 Costs of Production fromthe
Agricul tural Resource Managenent Study." This apparently
can be printed fromthe website, ww.ers.usda. gov.

The third one is "U. S. M|k Production Costs and
Returns 1993, An Econonic Base Book." And the final one is
"Economic Indicators of the Farm Sector, Costs of

Production, Major Field Crops and Livestock and Dairy,
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1992."

We do have sonebody fromthe Econom ¢ Research
Service, Jim Johnson, here who can answer any questions
peopl e m ght have about these docunents. And | don't know
if people are familiar with these or have questions or could
formul ate questions or where we are at. So | will leave it
up to people.

MR. YALE: Who did the econom ¢ study?

MR. COOPER: No, that's not them That is soneone
el se conming up later in the notice of hearing, the
prelimnary anal ysis.

MR, YALE: | just want to clarify for the record
whet her or not he is strictly tal king about cost of
production?

MR. COOPER: He is strictly tal king about these
four docunents that we are officially requesting officia
notice of. And he can speak to any questions anyone has
about these docunents.

JUDGE HUNT: M. Cooper has noved that we take
official notice of the docunents he referred to. And he has
a witness who will testify about themif you have any
guestions concerning those docunents. Well, does anybody
have any objections to those docunents that M. Cooper
referred to, that we take official notice -- | take officia

noti ce of the docunments? All right. Then | take officia
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noti ce of those aforesaid docunents. M. Cooper?

MR, COOPER: Well, if we have no questions on that

JUDGE HUNT: No questions.

MR. COOPER: -- we'll nove on to the next item
And the next itemis the prelimnary analysis that is
included in the notice of hearing. W are going to have
sonmebody from Dairy Progranms, Howard McDowel |, who will take
the stand and explain exactly what was done there.

JUDGE HUNT: |s this a proposed exhibit or to take
noti ce of ?

MR, COOPER: No, it is in the notice of hearing.

JUDGE HUNT: ©Oh, | see. The notice of hearing.
I'"msorry.

MR, COOPER: Exhibit 1, the prelimnary analysis.
It was done based upon a nodel .

JUDGE HUNT: It is in the Register then

MR. COOPER: M. MDowell was the one who
constructed the nodel.

JUDGE HUNT: Good afternoon.

MR, McDOWELL: How are you doi ng?

JUDGE HUNT: Just fine, thank you. Raise your
ri ght hand, please.

Wher eupon,

HOWARD McDOVELL, Ph. D



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163

havi ng been first duly sworn, was called as a
wi tness herein, was exanined and testified as follows:

JUDGE HUNT: Would you state and spell your nane
and your title, please.

THE WTNESS: MW nane is Howard McDowel|. That is
spelled Mc-DOWE-L-L. | ama Senior Agricultural
Economi st in the Ofice of the Chief Econonist of Dairy
Programs and Ag. Marketing Service.

EXAM NATI ON BY THE USDA

BY MR. COOPER

Q M. MDowell, could you tell us a little of your
educati onal background?

A | graduated from Virginia Tech and went on to
receive a Master's degree there, both in ag. econonics, and
went to the University of Mnnesota and received a Ph.D. in
agricultural economcs

Q Okay. And could you tell us about your enpl oynent
experience. |I'msorry. | should have called you doctor. |

didn't realize you had the Ph.D

A That is fine. You can call me "M." It would be
just fine. | -- after finishing graduate school, | worked
at Virginia Tech for four years. | had a 50 percent

extensi on appoi ntnment there. And about half of my tine was
spent working on dairy marketing issues.

After that, | canme to ERS and worked on Cl ass |
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price surface research in the late '80s and early 1990s.
After that, | worked in several other areas in economc
research service including trade and also in the resources
and environnment area.

Q Okay. Now, is it correct that you constructed the

nodel that was used in the prelimnary analysis that is in

Exhi bit 1?
A That is correct.
Q And - -
A Wth the help of ny assistant, Jason Nearman, a

juni or econom st working with nme.
Q Was t he nodel and the analysis done in support or

opposition to any particul ar proposal or for informationa

pur poses?

A I nf ormati onal purposes only.

Q Wiy were we putting this out at the notice of
heari ng?

A It is ny understanding that the policy is that if

an action has potential major inpacts, that we do a
prelimnary inpact analysis. And the scenarios chosen for
the prelimnary analysis were to provide a range of possible
i mpacts for the quantifiable proposals. | mght add that in
choosing that range, that is sinply all we were doing.

There were sone that were not quantifiable and sone

proposal s that might have fallen in between the ranges. And
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we could only do so much in the tinme that we had. So --
Q Okay. So there are limtations both in terns of
t he nunber of proposals you could look at and in terns of

how conpl ete your analysis could be?

A That is correct.
Q And those were tine constraints |argely.
A That is correct.
MR, COOPER: Ckay. | have no further questions.
I will leave it up to people to cross exanmi ne.

JUDGE HUNT: M. Yale.
EXAM NATI ON BY PARTI Cl PANTS
BY MR YALE

Q Dr. McDowel |, is there anywhere published an
expl anation of your nodel ?

A No, sir. There is not. This is being devel oped
as we go. | came to Dairy Programs in md October. And we
began work on an econonetric nodel that would initially
service in the baseline conmittee work that we do. \When
this hearing was announced and cal | ed, we began adapti ng
that nodel as best as we could to address this issue here.
And so it is not published at all

Q Now, you said you started with a baseline. What
is the baseline? Has that been published?

A | said that we started with a nodel that we were

using --



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

166

Q Oh.

A -- to participate in the baseline commttee
process. The baseline has been published.

Q It has.

A The one as of last -- back in the fall

Q Yes. And your purpose | understand it is that the
testinmony -- or the testinmony -- the nodel that you are

devel opi ng was one that would handle the dairy aspect of the

baseline nodel, is that correct?
A That is correct.
Q Al right. Now, in the -- | hate to ask this

open-ended question of an econom st, but | amgoing to try
it. Could you broadly describe the nodel and its genera
i nputs and how it works?

A I would be happy to. This nodel, as | said, we
initiated this project to participate in a baseline project.
It is a national nodel. And we use the product breakout
that is reported by NASS and m | k production disposition and
i ncome. These products include mlk for fluid use, mlk
avail abl e for cheese, butter, whey, condensed can mlk, dry
whole nmilk, soft dairy products that we include collectively
as Class II.

We estimate the supply of mlk nationally based on
m |k per cow and the nunber of cows as a function of the al

mlk price, the feed price, the slaughter cattle price. Now
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I want to go back up to those products again.

We estimate demands for those products on a per
capita basis and multiply by population to cone up with
total quantity. W assign mlk used in those products by
cl ass according to how the Federal Order operates. So we
assign the mlk in those products Class | if it is fluid,
Class Il if it is soft products, Class Ill if it is cheese,
Class |V, butter and powder. W allocate mlk into Class
1l and IV on the basis of relative returns for mlk used in
cheese versus butter and powder.

And so the way the nodel works is that mlk used
in fluid or Class |, Class Il and sone of the nminor dairy
products such as condensed canned m |k and dry whole mlk
are allocated first. And then based on that relative
returns equation, we determ ne how much m |k goes into
cheese. And then the residual is Class IV. That is on a
nati onal basis.

In order to adapt this quickly to the federa
order, we had to work on a proportional basis. Class -- the
guestion at hand here is Class IIl and IV pricing and the
basic class pricing systemoperates unifornly across al
orders now. So dealing with a national nodel, we could at
| east address the manufactured dairy product markets and
their interaction through the Federal Order formula to dea

with Class IIl and IV pricing
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We do not yet have any inpacts on an order basis.

And so what we did for the Federal Orders was to include
them as one big order. And so we have Federal Oder mlk in
this systemas a share of the total. And we have Class |
mlk that is Federal Order Class | nilk as a share of al
fluid class nmilk and so on down the line, Class Il and Cl ass
[l

Class IVis aresidual within the Federal Orders.

And so it is allocated the sane way, Class I, Il and |1
proportional to the national. And then what is left in the
Federal Order system the residual is Class IV. | mght add

that we intend to disaggregate this nodel.

W have -- we are going to nove to 11 orders and
al so pick up to the extent that we can the major non-Federa
Order-regulated mlk. California in particular is big. And
here are sonme areas in the east, as well. The nodel is also
on a fat-equivalent basis at this time. And we will be
nmoving to include skimsolids, as well

Q Okay. Thank you. Let nme just take a few of those
and kind of go through this. The nunmbers -- you indicate
this is a national nmodel. And then you said you had the
Federal -- the FMVMO. Now, is the study that was done as
part of the notice of the proposed rule just on the FMVO,
the Federal M|k Marketing Order, milk or was it on all mlk

in the nation?
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A It includes all milk in the nation. And the
reason why we did that, the Class Ill and IV prices are
bei ng driven by national average cheese, nonfat dry mlKk,
butter and whey prices. MIk other than the Federal Order
Systemis involved in these markets, so we needed to include
t hem under any conditions. Even when we go to 11 orders, we
will still have to have a national nodel to be able to
address the hard manufacture product markets.

Q The -- when you say, for example -- | don't know,
["Il just pull a nunber out. But if you say that it raised
the price of mlk to producers by seven cents a hundred
wei ght or sonme nunber, what price gets rai sed seven cents or
Six -- | mean, the nunmber is uninmportant. | just want to
know if -- what it neans. Wat producers are inpacted by
that? Let's start with that.

A This would be the uniform blend price as reported
by the Federal Order System

Q So that would only be seven cents in the Federa
Order Systemthat would increase by seven cents under this.

A That is correct.

Q Okay. Now, in your nodel, does -- how does it
handl e paynments to producers to participate in the Federa
Order, but receive income from sources other than pool ed
pl ants or the Producer Settlement Fund? First of all, do

you understand my question?
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A No. | wish you would clarify it alittle nore
Q I didn't understand it nyself. That is why I
t hought | would ask it again. |If -- you recognize, do you

not, that not all producers receive incone fromthe Federa
M Ik Marketing Orders, is that right?

A There are m |k producers that are selling mlk to
pl ants that are not regulated by the Federal Order System

Q And there are producers who sell nmilk to plants
who are regulated in the sane nonth in which they sold to
pl ants that are not regulated. Are you aware of that?

A | presune that could be the case.

Q Al right. Now, ny question is when you say that
a nunmber goes up, again, | just use the nunmber seven cents.
It is a lucky nunber. If it were to go up for producers or
had an i npact on producer incone, does that have an i npact
al so on the producer inconme fromthe non-federal mlk
mar keti ng resources?

A We estimate nationally an all mlk price that we
are trying to estimate as closely as we can the NASS-
reported all mlk price which included Federal Orders or
mlk sold through Federal Orders and includes nmlk sold
t hrough other state-regul ated nmarketing systenms. It also
i ncl udes Grade B nmanufacturing mlK.

So nationally, we are working on the all mlk

price. |In the Federal Order System we have a blend price
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which is as | described it before. W are trying to
estimate it as closely as we can, the 3.5 butterfat uniform
bl end price averaged over all orders. And so we keep that
separ at e.

Q Okay. So this report though, just so | can be a
little nore clear, let ne just identify one of those
comments that were made. On page -- well, | had it as page
91 think pulling it dowm off of the internet. But it talks
about the effect of changing the make all owance for butter
and butterfat.

And under producers, it nmakes a comrent in here
that -- it says, "The average all mlk price for producers
in the Federal Orders declines by only 0.001 cents." And
what | wanted to nmake sure | understand is when you are
tal king about the all milk price, you are tal king about that
all mlk price for the nation but only as it applies to the
producers in the FMVO?

A The all mlk price for Federal Orders is sonething
el se again. That is -- that accounts for the producer milk
in Federal Orders that has been manufactured by co-ops,
Class Ill and Class IV nmilk in particular

So the Federal Order all mlk price is trying to
account for the fact that cooperatively manufactured mlKk,
producers that are in co-ops receive a milk check that

reflects a change in the value of the mlk that is
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manuf actured by the co-ops that is in addition to any price,
in addition to the blend price itself.

That is, if the -- if there are -- if the cheese
price goes up and the value of the mlk in cheese is higher
than the Class Il price because of that, then those
producers woul d receive the additional value of that.

By the sane token, if the cheese price is |ess,

then the -- and would generate a Class Ill price | ess than
the Class Il price -- or value of Class Ill less than the
Class Il price, they also take that |oss. That would be

the all mlk price.

And so ny notes here, let's see, co-0ps
manuf act ure about 40 percent of the cheese and about 70
percent of the Class IV mlk. So we tried to account for
that change in value for Class IlIl and Class |IV.

Q So this nunmber then would reflect if the plant --
the cooperative plant nakes a "profit" for manufacturing
over the Federal Order price, your nmodel will reflect the

fact that those co-op nenbers got that additional incone.

A That is correct. O |oss.
Q O |loss as the case may be.
A That -- | mght add, that would al so include the

Class | over-order paynent is built into that Federal Order
all mlk price.

Q Well, let's talk about these over-order paynents a
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second such as on the Class |I. Wen you -- if there is an
increase in the price under your all mlk price, that neans
that -- let ne back up. Let's take a situation where there
is a dollar over-order premiumin a market. Al right.

And you' ve got your nodel all set. And you inject
anot her seven cents that goes into the all nmilk price
because of sone changes in the Federal Order Program Are
you with me? Okay. Are you assunming that that dollar
remai ns as the over-order premumor that the dollar would
absorb the seven cents in those nmarkets that had the over-
order prem unf

A Are you asking nme if the over-order paynment woul d
change as a result of sonething else going on in the market?
I am not quite foll owing your question.

Q Yes. Well, | am asking in your nodel, you are
assum ng there are some over-order paynents?

A That is correct.

Q Al right. Do those change in response to the
changes fromthe Federal Order Progranf

A In this particular nodel, we held them constant at

about 80 cents per hundred-weight.

MR. YALE: Ckay. Thank you. That was -- | didn't
ask the question as clear. | got the answer very clearly.
Thank you. | have all the questions answered that | have at

this point. Thank you.
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JUDGE HUNT: Any other questions for M. -- oh,
I'"msorry. Go ahead, M. Christ.
BY MR. CHRI ST:
Q Paul Christ fromlLand O Lakes. Dr. MDonald, did
| understand that your nodel treated Class IV nilk as a
resi dual ?
A Correct.
Q Okay. That nmeans that the supply of butterfat and

skimmlk for Class IV would be the anpbunt |eft over after

Class |, Class Il and Class |Ill uses were fulfilled.
A That's correct.
Q So fromthat, the -- you would not expect a supply

response for Class IV mlk as a result of Class IV price.

A No, | don't think that is correct.

Q Woul d you explain how that is not correct in |ight
of it being a residual?

A Well, if -- when | first used the word,
"residual", it was in the sense that the system of equations
is a sinmultaneous set of equations that get solved. And the
mlk in Class |, Il and the m nor hard manufacturer products
are solid outside of the equation where Class IIl and Cl ass
IVis allocated cheese versus butter and powder.

Q Okay.

A And so probably in the bigger system residual is

not exactly right because it is all together. But it is
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Class |1l and IV being solved. And Class IIl is explicitly
sol ved before | eaving Class |V.

In the Federal Order System however, it is a
resi dual because, as | said before, in the time that we have
had to work with this, we have got the Class |, Il and I
in Federal Orders tied proportionally to the national mlk
that is in Class I, Il and Ill. And so that |eaves the
Federal Order as a residual

Q Do you have a supply equation for Class |V?

A No, | don't.

Q Do you have a demand equation for Cl ass |V?
A I have a demand equation for butter and powder.
MR. CHRIST: In Cass IV. | wll leave it at

that. Thank you very nuch

JUDGE HUNT: M. Rosenbaum | think you had a
questi on.

BY MR. ROSENBAUM

Q Dr. McDowell, | want to ask sone questions

directed toward how your nodel treats a change in the meke
al lowance as it affects a co-op cheese plant versus a
proprietary cheese plant. So you know what subject | am
aski ng about. Now, for a co-op cheese plant, if you assune
that the make allowance is reduced, that increases the
m nimum i |k price, correct?

A I want to just state very clearly, we don't
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separate co-op fromnon-co-op mlk. And with the nmake
al l omances that we have used and the pricing formulas, we
sinmply use the fornulas as they exist at this point. And,
for exanmple, with regard to butter, we were just talking
about butter. W had a make al | owance of 11.4 cents. And
we changed the formula to be 13.3 cents. And that applied
toall. So there was no differentiation.

Q Okay. And what | amtrying to understand i s what
the inplications are in your nodel for such a change. And
woul d |ike to use the cheese one where the cheese make
al l omance goes fromits current 17.02 down to 14.2 cents.
That is one of the --

A Okay.

Q -- things that you nmodel. Correct? | amright
about that is one of the specific things that you nodel ed?

A Ri ght .

Q Al right. Now, and one of the things you are
trying to do is figure out to what extent that is going to

change usage of various products and receipts and prices,

correct?
A Correct.
Q Al right. Now, the -- take a cooperative-owned

cheese plant which sees a reduction in the nake all owance
from17.02 cents down to 14.2 cents. Does your nodel assune

that the inpact of such a change on the cooperative-owned



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

177
cheese plant is, in fact, zero because any change in the
make al | owance has an equal and corresponding profitability
of that plant?

A We didn't address the plant itself. But we tried

to account for the fact that in the case of cooperative

mlk, co-ops still sell on the open market. And so they get
the value of cheese in this case. And the value -- the
change in the value of cheese is reflected, as | just

di scussed a few m nutes ago, in the Federal Oder all mlk
price where we try to account for the fact that co-ops are
manuf act uri ng about 40 percent of the cheese.

And so in the case of declines in the amunt of
m | k manufactured in cheese and you would get a price
increase in cheese, then that increase is reflected in that
all mlk price. |If there is a decline, then it is getting
reflected in there, as well. But we didn't address in any
way whether the plant is profitable or not.

Q Well, did you address in any way whether a change
in make al l owance has a disparate inpact on a proprietary
pl ant versus a cooperative plant in the sense that the
cooperative-owned plant can nake its noney either through
the profitability of the plant or through what its nmenbers
are paid for its mlk where as the proprietary plant only
makes money fromwhat it sells its product for?

A W -- in the table that was published, we -- the
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extent to which that was addressed is in the table that we
publi shed. The blend price is there. The Federal Order al
m |k price which accounts for co-op manufactured cheese,
butter and powder is there. And the changes in the cheese,
butter, nonfat dry nmilk and whey prices are there. Beyond
that we didn't address it.

Q Okay. Did you address whet her after any of these
changes the economnics woul d be such that nore of the product
woul d be produced by cooperatives --

A No, sir.

Q -- than before?

A No, sir. This is prelimnary analysis. W did
not do that.

Q Okay. Did you address the question whether as a
result of these changes nore of the production would shift
to non-Federal Order areas?

A We did not address that.

Q Al right. You would agree with nme that changes
in make al |l owances can have an inpact on whet her Federa
Order plants have becone nore or |ess conpetitive as opposed
to non- Federal Order plants?

A | believe it could have an effect.

Q I nean, to take the sinplest of exanples, if you
were to increase the price that proprietary handlers in the

Federal Order system have to pay for the mlk by ten percent
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but there has been no change in the price that, let's say,

California plants have to pay, then obviously the

conpetitive relationship will have changed, correct?
A It woul d appear so.
Q And the natural tendency would be for production

to shift toward California and away fromthe Federal Order
Systemin that scenario, correct?
A That is a possibility.

Q Okay. But that isn't sonething that your --

A We did not address that.

Q You didn't try to capture that issue, correct?

A We hadn't -- that's correct. W didn't have tine
to do that.

Q Okay. And | amreading the table right to see

that change in the make all owance on cheese from 17.02 cents

down to 14.2 cents would increase the Class Il price by
21.1 cents, correct?

A That is correct.

Q Al right. So that a federally regul ated pl ant
having to pay the Class IIl price would see its cost
increase by 21.1 cents per hundred-weight if this were
adopted, correct?

A That is correct.

Q And that is after you work your way through the

system through your nodel, correct?
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A That is correct.

Q And so if that -- well, you know a | ot of cheese
is made in California, for exanple, correct?

A That is correct.

Q And so a federally regul ated plant would the day
after this proposal were adopted see its Class Il prices
i ncreased by 21.1 cent per hundred-weight. And presunably,
its California conpetitors would see no price increase
what soever, correct?

A | do not know what California would do.

Q Okay. But in the absence of their taking sone
affirmative steps to change their own class price system
that would be the inpact, correct?

A | presune that is correct.

Q Al right. And fromthe perspective of your
nodel, it is a matter of indifference. And | don't nean
that in a pejorative way. But it is a matter of
i ndi fference whether the cheese ends up now bei ng produced
in California versus the Federal Order System

A That is correct. The only caution | give you is
that I mentioned a while ago that in the tine that we had to
operate here, that the Federal Order share of the tota
cheese market was hel d constant.

Q Okay. And that is further -- all right. Fine.

A This area is very conplicated. And we didn't --
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we just sinply didn't have a chance to get any further than
we did.

Q Al right. But certainly you woul d assune that
absent sone change in the California regulative price, a
21.1 cent increase in the Class Ill price for the Federa
Order Systemwould, in fact, have sonme inpact on the
relative share to production.

A I think it would have sone inpact.

Q Al right. And if one were to assune that the
21.1 cent increase inpacted proprietary handlers but had no
i mpact on co-op-owned cheese plants, you woul d expect al so
to see sonme shift fromproprietaries to co-ops, as well. |Is
that accurate?

A | don't want to address that. | amnot sure about
t hat .

Q Okay. Well, all I amtrying to say is if the
price goes up for one fellow by 21.1 cents and the other
fell ow faces no price increase, it is reasonable to assune
the latter is going to take some market share as a result.

JUDGE HUNT: |s that a comrent or a question?

MR. ROSENBAUM  Question mark.

JUDGE HUNT: Question, okay.

THE WTNESS: That is beyond -- | think | have
indicated that that is beyond what we have |looked at in this

prelimnary anal ysis.
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BY MR. ROSENBAUM
Q It was your nodel assunption that total cash
recei pts for co-op narketings processed by cooperatives
woul d be changed only by changes in the whol esal e product
prices, is that correct?
| amreading fromthe notice. | amnot -- it says
here, "A higher mninmm Federal Order price could result in
cooperatives paying higher nonthly prices for mlk, but
would result in | ower returns on investnments paid at the end
of the year. Total cash receipts for nmenber m |k marketings
processed by the cooperative would be changed only by
changes in whol esal e product prices." |Is that an assunption
that is built into your nodel?
A That is correct. That is that Federal Order all-
mlk price.
Q Okay.
A Right. That is where that plays out.
Q Okay. Thank you.
A Wth the 40 percent on cheese in particular
Q Thank you.
JUDGE HUNT: Any nore questions for M. MDowell ?
Al right. Thank you very nuch, sir.
MR. COOPER: W have a nunber of other documents
we would like to be officially noticed that we don't have

any witnesses for. And after that, we are done. First is
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an ERS docunent called "Wights, Measures and Conversion
Factors for Agricultural Commodities and Their Products."”

It is ERS-1992. It is -- thereis a -- it is one
publication and has a nunber of tables relevant to dairy in
it.

The second docunent is "Livestock, Dairy and
Poultry Situation and Qutlook." It is released nmonth on the
internet. Copies are printed fromthe internet for the
April 27, 2000 issue. It contains data by nmonth for 1998
and ' 99.

And the third is -- are three docunents put out by
the state of California. One is called "Manual of Auditing
and Cost Procedures for Dairy Manufacturing Plants Revised
February 1990." As | understand it, that is the | atest
revision.

The second one is called "Announcenent of
Manuf acturi ng Costs for Nonfat Powder, Bulk Butter and
Cheddar Cheese; Sel ected Periods January 1997 through Apri
1999." That docunent was rel eased on February 8th, 2000 by
the state. And the third one is called "Manufacturing Cost
Annual 2000." Those are the other documents that we propose
official notice be taken of.

JUDGE HUNT: Is there a -- M. Vetne?

MR. VETNE: | don't have an objection, Your Honor

But | do have a request of the governnment and others
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i ncludi ng myself that may request official notice. W are
going to get a record that has requests for official notice
frompage 1 to page 800, you know. And sonetinmes they are
read very quickly and, you know, hard to follow

If there is a witten docunent, a printed docunent
whi ch contains the docunents for which official notice is
requested -- and | see that M. Cooper is reading fromthe
docunment now -- | would very nmuch like it and request those
that have docunents to be officially noticed to make copi es
of whatever identifies those docunents available. That's
all. Thank you.

JUDGE HUNT: | asked M. Cooper if he had copies
of those docunments of which official notice is being asked.

MR. VETNE: Sonething identifying the docunents,
not the whol e docunent.

JUDGE HUNT: Oh, |I'msorry. Just to identify the
docunents. | see. GCkay. | stand corrected. Can you
prepare a list of those docunents that you ask -- which we
took official notice, just list themwhere they are
avail abl e and make them avail able for the people here.

MR. COOPER: A list of the docunents that we took
official notice of?

JUDGE HUNT: Yes, and where they can be --

MR, COOPER: Ch, okay.

JUDGE HUNT: -- Federal Register -- wherever they
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are obtai nabl e.

MR, COOPER: Ckay. |'Ill have that for us.

JUDGE HUNT: And that would go for anyone el se who
is asking official notice be taken of sone particul ar
docunent. If you would have the reference to where it can
be obtai ned so sonebody wanting to find that docunment would
know where to | ook for it.

MR. COOPER: | have the title of it.

JUDGE HUNT: Pardon me?

MR, COOPER: | have the title of it and who puts
it out. But | don't --

JUDGE HUNT: Well, whatever you -- how -- the best
you can identify it, the best you can. And so | will just
be in touch with you for nore clarification. M. Beshore.

MR, BESHORE: | just had a question of M. Cooper
The -- with respect to the docunents fromthe state of
California. The government has offered or nade avail abl e
W tnesses with respect to the Federal Governnent docunents
whi ch have been officially noted in the event there night be
any questions about them And | wondered if there was a
witness fromthe state of California who was going to be
made avail able --

MR. COOPER: Now, as | indicated --

MR, BESHORE: -- with respect to those -- with

respect to those docunents for which official notice has
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been request ed.

MR, COOPER: Now, as | indicated, nobody fromthe
state of California is available. | night add, they were
asked if they had sonebody that would be avail able. And
nobody was available. So the option was either to use them
wi thout a witness or not to use them

JUDGE HUNT: Well, there is no objections then to
the docunents M. Cooper referred to which he asked to have
official notice taken. |If there is no objection, then
official notice is taken of those docunents. And that is
it, M. Cooper?

MR. COOPER: W have nothing further then, Your

Honor .

JUDGE HUNT: All right. W are going to have to
take a break. So we will start with proposals. But before
we take the break, | understand that some of the proposals

are not grouped together, but they relate to sinilar
subjects. And | understand that proposal 1 and 2 are
related -- not rel ated?

MS. BRENNER: No. Proposal 1 is sort of onits
own.

JUDGE HUNT: All right.

MS. BRENNER: Proposal 1 kind of stands on its
own. And proposal nunmber 2 relates to a | ot of other

proposal s dealing with nmake al |l owances.
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JUDGE HUNT: | see. Okay. Okay. Well, then we
will start with proposal 1. And after the break, off the
record, we will decide in what order we are going to take

the witnesses.

MR. YALE: Your Honor, could | be heard?

JUDGE HUNT: Yes, yes.

MR. YALE: Ben Yale. W are one of the proponents
of nunber 1. First of all, we are al so proponents of
several other proposals in there. And we want to be able to
present testinony of all of them that they are related. It
is much easier just to lay it out in one piece rather than
saying we are going to talk about butter nake here and
cheese yield here and nonfat dry mlk prices over there.

And we have got a conprehensive thing that goes all the way
through it.

So, first of all, we would like to be able to put
that all together as one piece. And that is how we have got
it prepared. And then there are several reasons for this
not the least of which is that they are all related. But
al so, we want to have a situation where it is basically one
Wi tness, one trip to the stand rather than having ny w tness
show up four or five times dealing with each of these
di fferent conmponents. So that would be our request in the
first case.

The second thing is that we would prefer to begin
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first thing tonorrow norni ng because we have a technical
part of our presentation that we are not going to be able to
do until first thing tonmorrow norning. And so that would --
and | understand there are a nunber of people here today
that wanted to testify and get their testinony out so they

could leave. And maybe we can allow themto work in the

pl ace.

JUDGE HUNT: Well, let's take a break right now.
W will conme back to that, about testifying after the break
t hen.

(Whereupon, a brief recess was taken.)

MR, ROSENBAUM  Your Honor, as M. Coughlin --

JUDGE HUNT: Yes, M. Rosenbaum

MR, ROSENBAUM -- is taking the stand -- this is
St eve Rosenbaum

JUDGE HUNT: Yes, sir.

MR. ROSENBAUM  One of the proposals by the
International Dairy Foods Association is proposal 12. The
description of that proposal in the notice was accurate, but
the order |anguage had an error init. And | have a letter
that we sent in correcting that to USDA. | have extra
copi es here for anyone who would like to see that. | just
wanted to raise that now because | didn't want anyone to
testify without knowi ng about that change. So anyone who

wants a copy, | amgoing to come around the room and hand
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t hem out .
JUDGE HUNT: Now, are you going to refer to that, M.
Coughl i n?

MR, COUGHLIN: No, not specifically. But | wll
take a copy.

JUDGE HUNT: |Is the letter self-explanatory?

MR. ROSENBAUM It is, Your Honor.

JUDGE HUNT: All right. W are on the record?

THE COURT REPORTER:  Yes.

Wher eupon,

EDWARD T. COUGHLI N

havi ng been first duly sworn, was called as a
wi tness herein, was exanined and testified as follows:

JUDGE HUNT: Pl ease state and spell your nane, M.
Coughlin, and who you represent. Sure. Go ahead. Take
your tinme.

THE WTNESS: | am Edward T. Coughlin, that is
COUGHL-I-N, Senior Policy Advisor for the National MIk
Producers Federation. M responsibilities with Nationa
M I k Producers Federation include all activities pertaining
to Federal M1k Marketing Orders.

Prior to joining the NWF staff in July 1998,
spent al nost 30 years as a U. S. Departnment of Agriculture
enpl oyee, working with the Federal M|k Order Program

During ny last six years at USDA, which was June 1982
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t hrough June 1988, | was the Director of the Dairy Division
of the Agricultural Mrketing Service

This statenent is nade on behalf of the dairy
cooperative nmenmbers of NMPF and the dairy producer owners.
NVPF is the national farm commodity organi zations that
represent dairy producers in the dairy cooperative marketing
associ ations they own and operate. The Federation's nenbers
produce a substantial majority of the United States mlk
supply and nmarket milk in all Federal M1k Order areas.

The Federal provides the vehicle through which
dairy farners and their cooperatives fornmulate policy on
nati onal issues that affect m |k production and nmarketing.
Thi s national hearing was convened to consider the current
formul as for establishing the Class IIl and Class IV mlk
prices in all Federal M|k Marketing Oders.

NVPF i s proposing the follow ng three changes in
the current Class Ill and Class IV m |k pricing fornul as:

1) update the current m |k manufacturing all owances --

manuf acturi ng cost all owances, excuse ne, for cheese, butter
and nonfat dry m |k by replacing the outdated manufacturing
cost data fromthe USDA Rural Business Cooperative Service
(RBCS) and state of California dairy product nmanufacturing
cost surveys with the npst recent manufacturing cost data
fromthose two surveys.

2) Absent current whey manufacturing cost data in
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the RBCS and California surveys, determnine the whey
manuf acturi ng cost all owance by using the nonfat dry mlk
manuf acturi ng cost all owance plus approxi mately one cent per
pound to reflect the additional energy and hi gher equi pnent
costs incurred in drying whey.

And 3) establish the Class IV butterfat price by
deducting approxi mately six cents per pound fromthe
butterfat price.

Your Honor, | have prepared four tables that |
woul d Iike to be marked as exhibits for identification
purposes. And these are attached to the copies of the
testinmony that | have there, at the back of the testinony
for those of you have picked up a copy of the testinony
which is at the -- | put copies on the back table.

The first table is entitled "Dairy Product
Manuf acturi ng Cost Surveys." This table shows manufacturing
cost information from surveys conducted --

JUDGE HUNT: Just a second, M. Coughlin. | wll
mark that as Proposed Exhibit 10.

(The docunent referred to was
marked for identification as
Proposed Exhi bit No. 10.)

UNI DENTI FI ED MALE SPEAKER: Mark the entire set as

this?

JUDGE HUNT: Well, no. Just this one -- well, |I'm
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sorry. You are just referring to the one table?
THE WTNESS: | will refer to the one -- | will go
-- | will ask that they each be narked separately as
exhibits. They contain different type of information. This
Proposed Exhi bit 10, the table shows manufacturing cost
i nformati on from surveys conducted by RBCS in California.
The manufacturing cost allowances that USDA adopted in
Federal M Ik Orders on January 1, 2000 were devel oped by
averaging the RBCS in California manufacturing cost survey
i nformation.
Usi ng the sanme net hodol ogy that USDA used to
cal cul ate the current manufacturing cost all owances, |
cal cul at ed what the manufacturing cost all owances for
cheese, butter and nonfat dry m |k woul d be based on the
data in the nmost recent RBCS and California surveys.
The second table, do you want to --
JUDGE HUNT: All right. That would be -- mark
that as 11.
(The docunent referred to was
marked for identification as
Proposed Exhi bit No. 11.)
THE W TNESS: The second table is entitled "Cl ass
Il and IV Price Formul as, Conparison Between Current and
NVPF Proposal." This table conpares the Class IIl and C ass

IV prices in March 2000 under current order provisions with
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what the Class IIl and Class IV prices would have been using
the nodifications that NMPF is proposing. Myving to the
third one --

JUDGE HUNT: This next one he is referring to will
be marked as Proposed Exhibit 12.

(The docunent referred to was
marked for identification as
Proposed Exhi bit No. 12.)

THE W TNESS: Proposed Exhibit 12, the third table
is entitled "Conparison of Federal Order Reforned Class |V
and California Class | VA Butterfat Values." This table
conpares the price per pound of butterfat in each nmonth in
1999 using the Federal Order reform provisions that becane
effective January 1, 2000 and the actual price per pound of
Class I VA butterfat in California. And the next one.

JUDGE HUNT: The next exhibit he is referring to
wi |l be marked as Proposed Exhibit 13

(The docunent referred to was
marked for identification as
Proposed Exhi bit No. 13.)

THE W TNESS: Proposed Exhibit 13, the fourth

tabl e contains four pages. It is entitled "Position on
Federal Order Class IIl and Class IV Price Hearing
Proposal ." This table lists all of the proposals included

in the hearing notice, the proponent of each proposal, a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

194
bri ef description of each proposal and the NWMPF position on
each proposal. As opposed to trying to testify on each
proposal, | thought that to put it inin the formof a table
and showi ng exactly the NMPF position was the easiest way to
go about it.

The NMPF proposals: 1) Use the npost recent RBCS
and California cost survey data to update the manufacturing
cost allowances for butter, cheese and nonfat dry milKk.
Critical to any product price forrmula is establishing
appropriate manufacturing cost allowances. Manufacturing
cost all owances should reflect costs incurred by plants of
average efficiency in manufacturing mlk into cheese, whey,
butter and nonfat dry mlk.

The current Federal Order manufacturing cost
al l omances are a wei ghted average of the California dairy
pl ant manufacturing cost data for Septenber '94 to Decenber
'96 conpiled by that state and cost data for 1996 froma
USDA Rural Busi ness Cooperative Service survey encomnpassing
ten dairy manufacturing plants operated by cooperatives.

NVPF urges USDA to continue to use the sane
nmet hodol ogy enpl oyed in determnining the current
manuf acturi ng all owances and to continue to use the wei ghted
average of the California and the RBCS manufacturing cost
surveys. Since both California and RBCS i ssued new

manuf acturi ng cost surveys this year, the current
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manuf acturi ng cost all owances are based on outdated cost
dat a.

The manufacturing cost allowance cal cul ations
shoul d be updated to incorporate the nbst current cost
survey data. California and RBCS dairy product
manuf acturi ng cost data fromthe nost recent surveys and the
survey data used to establish the current manufacturing cost
al l omances, as | said, were shown in Proposed Exhibit Nunber
10.

In calculating the current manufacturing cost
al l omance, USDA added an anount of 0.0015 per pound
mar keting costs to both the California and the RBCS survey.
NVPF supports continuing to add a 0.0015 cents per pound
mar keti ng cost -- excuse ne. | said cents. | should add
a -- use the dollar sign, $0.0015 per pound marketing cost
to both surveys -- to both the California and RBCS survey
results. NWMPF nenber cooperatives will provide testinobny on
their actual marketing costs.

The California marketing cost data includes a
return on investnment, but the Rural Busi ness Cooperative
Service survey does not. In calculating the current
manuf acturi ng cost all owance, USDA has added an anobunt equa
to the California return on investnment to the RBCS survey
results. And NMPF supports continuing to add an anpunt

equal to the California return on investnment to the RBCS
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survey results.

The RBCS manufacturing cost data for butter

i ncludes costs for print butter. |In calculating the
manuf acturi ng cost all owances, USDA -- that's -- those that
are in the order now -- USDA reduced the packagi ng cost in

the RBCS survey to an amount equal to the bulk butter
packagi ng costs included in the California survey. NWF
supports continuing to reduce the packaging costs in the
RBCS survey to an anount equal to the bul k butter packagi ng
costs included in the California survey.

The wei ghted average manufacturing cost allowance
is calculated using the sane nmet hodol ogy that USDA used to
establish the current manufacturing cost allowances with the
nost recent RBCS in California. Cost survey data used in
pl ace of the outdated cost information prior surveys are
shown in what | believe we | abeled as Exhibit 11

Manuf acturi ng cost all owances per pound that NWPF
is proposing conpared to the current manufacturing cost
al | owances are the product cheese. The proposed $0. 1536.
The current is $0.1702. The difference is $-0.0166.

Butter, the proposed is $0.096. The current is $0.114. The
difference is $-0.018. On nonfat dry mlk, the proposed is
$0.140. The current is $0.137. The difference is $0.003.
On whey, the proposed is $0.150. The current is $0.137.

The difference is $0.013.
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For product prices, commodity prices used in
product price fornulas to determine mlk prices nmust reflect
nati onal supply-demand conditions in dairy markets. The
National Agricultural Statistic Service, NASS, weekly dairy
product price reports are the npst conprehensive source for
comodity price information. Therefore, NMPF supports
continuing to use NASS dairy product price data in Federa
M Ik Order price formulas.

However, we are concerned that reporting product
prices to NASS is not mandatory nor are the prices reported
subject to verification. W recognize that mandatory price
reporting is not an issue that can be acconplished through
this hearing. NWPF plans to pursue statutory authority for
mandat ory dairy product price reporting and periodic
verification of reported prices with appropriate penalties
for anyone who does not conply.

To determ ne conponent val ues, NMPF supports
continuing to use the followi ng: For the conponent
butterfat, the NASS survey data is AA butter price. For the
conmponent nonfat solids, the NASS survey is nonfat dry milk
price. For protein, it is the volunme weighted average of
the bl ock cheese price and the barrel cheese price adjusted
to 39 percent noisture plus $0.03. For other solids, we
support using the NASS dry whey price.

The butterfat factor in the cheese formula. NWF
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submtted a proposal to change the factor for butterfat
recovery in the cheese fornmula from1.582 to 1.6. USDA
i ncluded that proposal in the hearing notice. NWF nenber
cooperatives will present their own testinobny on this issue
USDA shoul d deternine the appropriate factor based upon the
evi dence in the hearing record.

Proposal nunber 2, establish the whey
manuf acturi ng cost all owance at approxi mately one cent per
pound above the nonfat dry m |k manufacturing cost
al l omance. The RBCS and the California survey did not
contai n whey manufacturing cost data. NWMPF is proposing 15
cents per pound as the whey nmanufacturing cost allowance.
Absent cost survey information for whey, NWPF
estimates that the whey manufacturing costs exceed nonfat
dry mlk processing costs by approxi mately $0.01 per pound.
Addi ng the one cent per pound to the 14 cent per pound
nonfat dry m |k manufacturing allowance results in an
esti mat ed whey processing cost of 15 cents per pound.
We used the nonfat dry nmilk manufacturing
al | omance since drying whey and drying nonfat dry mlk
i nvolves simlar processes in equipnment. However, drying
whey is nore costly than drying nonfat dry milk due to
hi gher equi pnment costs and additional energy needed to
renove nore noi sture. NWMPF nenber cooperatives will provide

testi mony on the higher whey processing costs to support
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addi ng one cent per pound to the nonfat dry mlk
manuf act uri ng cost all owance.

3) Establish a Class IV butterfat price at
approximately six cents per pound | ess than the butterfat
price. NMPF proposes to add a new paragraph L foll ow ng
section 1000.50K as follows: "L) The Class |V butterfat
price. The Class |V butterfat price per pound shall be the
butterfat price mnus $0.06." And we redesignate sections
1050 L through Q as Mthrough R

On January 1, 2000, the Class IV butterfat price
was increased approxi mately six cents per pound conpared to
the Class Il butterfat price under the orders in effect
prior to that tinme. Federal Order handlers are not able to
recoup the higher butterfat prices through higher market
prices for butter or cream due to conpetitive narket
conditions created because the California plants pay |ess
for butterfat as shown in proposed Exhibit 12.

The butterfat price used to calculate the
butterfat value under the California order is the Chicago
Mercantil e Exchange trading |level for AA butter nminus a
transportati on all owance of $0.045. That would be per
pound. Applying the Federal Order Class |V product price
formul as that took effect January 1, 2000 to 1999 butter
prices shows that the Federal Order value for butterfat

woul d have averaged 4.79 cents per pound above the
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California butterfat value during -- in 1999.

In 1999, 26.9 percent of the butter manufactured
in the U S. was produced in California. Consequently,
California plants have a dominant role in establishing
butter market prices. Federal Order plants are forced to
neet the California butter price in order to market butter
As a result, Federal Order plants are unable to obtain
mar ket prices sufficient to enable themto pay the higher
Federal Order butterfat val ue.

The butterfat pricing problemis unique to Cl ass
IV. Proposals to reduce the butterfat val ues and ot her
utilization classes should be denied. Proposals to nodify
the Class | and Class Il butterfat values we see as beyond
the scope of this hearing.

Now, with respect to the proposed product price
formul as, NMPF proposed that the prices for butterfat,
protein and other solids used in Class |IIl be conputed as
follows: The butterfat price equals ((NASS AA butter survey
price mnus 0.096) (divided by 0.82).

For the protein price it equals (NASS cheese
survey price mnus 0.1536) tines 1.405 plus (((NASS cheese
survey price mnus 0.1536) tines the butterfat recovery
factor) -- which | had said earlier our nmenbers will testify
as to the appropriate level of that and that is what USDA

shoul d be used in deciding -- mnus the butterfat price)
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times 1.28). For the other solids price, it equals ((NASS
dry whey survey price mnus 0.150) divided by 0.968).

NVMPF proposes that the prices for butterfat and
nonfat solids used in Class |V be conputed as follows: The
butterfat price equals ((NASS AA butter survey price m nus
0.096) divided by 0.82) mnus 0.06). For the nonfat solids
price, it would equal ((NASS nonfat dry m |k survey price
m nus 0.140) divided by 1.02).

The inmpact on the Class Il and IV prices, the
i mpact that adopting the NMPF proposals would have on the
Class IIl and IV prices during March 2000 is shown in
Exhibit -- and I think | may have indicated a wong nunber
here. That would be Exhibit 11

In Class Ill, the price changes woul d be the
protein plus three cents per pound using the current 1.58 to
butterfat recovery factor, the butterfat plus two cents per
pound, the other solids price m nus one cent per pound, the
per hundred-wei ght change for 3.5 percent Class IIl mlk
woul d be a plus nine cents. The Class IV price for the 3.5
percent mlk would be 17 cents | ower.

USDA asks for comments on anendi ng our recomended
decision. Gven the conplexity of the issues involved in
this hearing, interested parties should have an opportunity
to comment on the decision. Since the |aw requires any

changes made as a result of this hearing to be inplenented
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on January 1, 2001, there may not be enough tinme to issue a
recommended deci sion and still neet the inplenentation
deadl i ne.

If that is the case, we urge USDA to inplenent an
interimfinal rule on January 1, 2001 subject to subsequent
change based upon the comments subnitted on the interim
final rule. This concludes nmy prepared statenent. | wll
be happy to respond to questions.

JUDGE HUNT: Any questions of M. Coughlin?

MR. YALE: | amnot going to let himget by free.

JUDGE HUNT: M. Yale.

EXAM NATI ON BY PARTI Cl PANTS
BY MR YALE

Q Good afternoon.

A Good afternoon, M. Yale.

Q I want to turn briefly to one issue that you
didn't address in your testinony. But | have a question
On page 7 of your testinony, you state that the nonfat solid
pri ce woul d equal NASS nonfat dry m |k survey price ninus
0.140 (divided by 1.02). Do you see that?

A Yes.

Q Is it National MIk's position that there is 102
pounds of solids, nonfat, and 100 pounds of nonfat dry m|k?

A No, it is not.

Q Is this the exact fornula that National M1k
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proposed during the fornulation of the final rule?
A | don't renenber. But it is the -- the divisor by
1.02 is what is in the order now.
Q Right. Didn't -- isn't it true that National MIKk
proposed that that be a | ower divisor?
A Ben, | just don't renmenber. | have been working

with a lot of nunmbers lately. And | don't remenber.

Q Very well. | want to talk a nonent about your
issue with the butter price for Class IV. Is it ny
under standi ng that your rationale -- and | am going to say

your, being National MIlk's rationale is that there is a
m sal i gnment between the Federal Order Program and the
California programas regards butter?

A Yes.

Q And your table on page -- or Exhibit Nunmber 12 is

intended to identify that msalignnent. |Is that right?
A That is correct.
Q And just bounci ng down, you've got a nunber at the

bottom of that table that says "1999 average.”" And this is
a price per pound, is that right?
A That is price per pound of butterfat.

Q Right. And as | understand --

A Not at the bottom It is in the middle.
Q In the mddle. And the differences over on --
A We expl ain down bel ow that why the differences
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exi st.

Q | understand that. But | amjust saying that the
actual difference you are showing as an average 4.79 cents
per pound for 19997

A That is correct.

Q Al right. Now, as your testinony reflects, is
that the California forrmula uses the CME price mnus 4.5
cents. Is that right?

A That is correct.

Q Why does California use the CME mnus 4.5 cents?

Do you know?

A I think | know.
Q Okay.
A | nmean, it is to reflect a value of -- that would

be incurred in transporting butter from California back to
Chi cago.

Q Al right.

A So the cal cul ation of the determi nation of the
price based in the nmidwest, Chicago, they back off a nunber
that woul d be presumably representing the cost of noving
butter from California to Chicago

Q So that that butter would be conpetitive with the
butter manufactured in the md-east and the east, is that
correct?

A That is the intent of that.
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Q Ri ght. Now, you indicated in your testinony that
approximately | think 29 percent or 27 percent of the butter
was produced in California, is that right?

A Based upon the dairy products information that
USDA published at the end of April, 26.9 percent was the
quantity of butter -- U S. butter that was produced in
California in 1999.

Q Okay. Where is the market for the butter?

A The market for the butter is all over the country.
The market is where the people. And, | nmean, you are going
to ask me back -- is the market back in the east. Yes, a

ot of the market is back in the east.

Q If | understand your proposal, if you make the
adj ustnment, are you anticipating to have on this line on --
for 1999 that the difference would be 10.79 cents?

A Well, | am not understandi ng where your line is.

Q Oh, I'msorry. Exhibit 12, you have the average,
1999 average. Do you see that on your table?

A The 4.79 cents.

Q Yes. Is it your intent under this proposal that

that difference would approxi mate 10.79 cents?

A No.
Q How much woul d it approxi mate?
A | nmean, our -- the way the cal culation and our

formula is is we would continue to determ ne the butterfat
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val ue exactly like it is being determ ned. And after the
butterfat value is deternmined in the Class |V formula, the
| ast parentheses in the formula is a mnus six cents.

And so our intention would be that if you took --

keeping in mnd that the nonthly data -- to arrive at the
mont hly data for Federal Order, | used the reform proposal
Ref ormwas not in effect in 1999. It would have reduced the

butterfat price per pound from 136.02 to 130.02. That is
the intent of the national proposal

Q Al right. So that the difference -- you would
end up with a --

A And | said approxi mately. Sone of my nenbers are
going to cone up and present additional evidence as to the
mar ket i ng probl ens that have existed with respect to this
and sonme of the additional costs that are incurred in
processing cream And the mpjority of butter in the United
States is made fromcreaminto butter.

Q Okay. | apologize. | was adding and | should
have been subtracting. You were talking that you would end
up -- that the average -- under this -- if you were to
reformulate this, using National MIKk's proposal that
i nstead of the national or order price exceeding by 4.79
cents, the Federal Order price would be | ess than the
California price by a fraction of the cent. |Is that

correct?
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A Using the six cents, it would have been 1.21.

Q Al right.

A But | -- again, | am saying approximtely siXx.
I -- you know, that is a proposal -- it is a range. | think
USDA wi |l have to pick on the basis of the data in the
record here, is six cents right or is sone nunber nore or
| ess than six cents right.

Q Then this will -- is it the intent of the Nationa
M I k Producer proposal to nmake butter produced in the
Federal Order Program conpetitive against California plants

in California?

A Yes.

Q And then to have a discount in the rest of the
country.

A No. | amnot saying there is a discount. | am

saying that the California -- when California sells its
butter -- and our nmenbers will get up and testify to this --
that when California sells its butter, their selling price
for butter is |lower and the manufacturers of butter who are
menbers of National MIk have to lower their butter price to
conpete with that.

In other words, it is the transportation all owance
-- | nean, we are not dealing solely with the
transportation. | amdealing with a marketing situation

that exists. And sone of our marketers of butter when they
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get on the stand will be able to answer that question much
better than | can. | don't nmarket butter
Q Have you done a historic analysis other than the

1999 conparing California to the Federal Order butter
prices?

A | amnot -- | think we are -- we could probably go
back three nore nonths. But | don't believe we have NASS
data back beyond the |ast quarter of 1998. | did not do the
| ast quarter of 1998.

Q Hi storically, wasn't a situation where plants
woul d buy cream based on a Grade B butter price and convert
it into a AA product and that difference between the AA
price represented roughly the cost of that conversion?

A | don't know.

Q You don't know.

A I guess what | could say on that question, | think
USDA decided in this proceeding to base the butter values on
the AA price. And up until this proceeding, as | think
asked M. Rourke earlier today, USDA prior to January 1,
2001 had based the butter on the A price which when they
made an equi val ent price determ nation, the A price was
deternmined to be nine cents per pound | ower than the AA
price.

Q But at this point, the A price doesn't exist.

A There is insufficient volune. That was M.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

209
Rourke's testinony as | renmenber it.
Q I want to take a tack on another issue.
A At t ack.
Q Not attack. T-A-C-T -- or T-A-CK, | want to take
a tack, not an attack on this issue. You indicate on page 4
that some concerns about the NASS. |Is that right? Do you

see that at the bottom of page 4?

A Yes. | nean, as a -- on a long-termbasis, we
believe that there is a -- the integrity of the milk price
deternmination requires the absolute -- or as great an

accuracy as you can of the value of the products that go
intoit. And given that the -- there are innuendos and
runors surrounding that this plant or that plant doesn't
report the NASS -- to NASS, we think it is inportant to have
a universal reporting to NASS.

You know, | think M. MIlton talked a little bit
earlier today that Congress did pass sone nmandatory price
reporting legislation last year. W will be going back --
we will be going to Congress and seeking the authority to
get the mandatory reporting on dairy product val ues.

Q Woul d you agree that there is also an issue with
NASS that plants will begin to index their pricing off the
NASS survey?

A They -- the circuity of pricing, which is | think

what you are getting at, is, yes, that would be a concern.
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I f sonmebody says that, you know, one price next week is
based upon | ast week's survey and then you get into a
situation where what drives the price? |s there a robust
driver of price or is the price because it is driven off of
what | ast week's price was, is that robust?
| happen to believe that right now, the NASS is

the best system In the long run, I'm-- ny professiona
opinion is that | think we need to wait and see, and see if
this whol e systemthat we have adopted here proves to be
accurate. And | think you and | have tal ked about that.

Q The issue with the survey and the audit and the
mandat ory nature of the reporting would not correct the
i ndexi ng.

A That is correct.

Q And as we earlier noted, California is using the
CME price for their butter at least, right?

A That is correct.

Q And if National MIk is seeking to have sone
alignnment with California, wouldn't it make nore sense for

it to also use the sane price series as California?

A Not according to our nenbers.

Q | want to nove over to the butterfat recover
factor in the cheese formula. Your -- are you aware of
the -- and | am not tal king about pricing fornula, but the

formula that is used to determi ne the butterfat recovery in
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cheese? O are you aware that there is one? | am not going

to ask you what it is.

A You nean the Vance Light formnula?
Q Yes.
A Yes. | amaware of that. Am | know edgeabl e

about it? No.

Q Right, right. |Is that a highly recognized and
regarded formula in the pricing of cheese for cheddar?

A Yes.

Q And is it one in which the results can be
deternmined exactly by mathematics by putting in specific
nunbers? | n other words, you cone up with certain
assunptions. And once you put those nunbers in there, it
derives a specific mathematical nunber?

A I will defer to -- | think there is a witness that

is going to appear, Dr. Barbano. Ask him questions about

Vance Li ght.

Q Okay.

A | don't know.

Q Well, | amtrying to get to National MIKk's
proposal . You are not --

A We are not proposing anything with respect to that
nunber. Qur nenbers -- individual nmenbers are going to cone
forward and testify as to what is the right butterfat

recovery formula. W adopted -- in our exanples, we have



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

212
adopted or we used what the forrmula -- or the nunber that is
in the order at the present tine.

We had made a proposal used to increase it to 1.6.
USDA noticed that for hearing. But our nenbers in
di scussing it decided that they all wanted the opportunity
to present their own proposals on this issue.

Q Okay. Back on this issue of the creamor the
di scount on the Class IV, what is the -- isn't it true that
much of this that is turned into butter is purchased as
cream on the market?

A Yes. | believe one of the -- at |east one or two
of the NMPF witnesses will testify as to the |level of butter
that is nmade from cream

Q And hasn't that cream historically been sold as a
multiple off of the Grade A price?

A My understanding is yes.

Q And that the multiple may have by market forces
adjusted to the new Grade A price -- AA price?

A My understanding is that one of the problens is
that it hasn't -- they haven't been able to adjust the
multiples. No fair. Two questioners.

Q You say there is another witness that is going to
testify in terns of the inpact of that cream market and the
prices.

A | believe so. M. Christ, are you testifying to
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t hat ?
Q He will have questions about that.
A He vol unt eered, Ben.

Q Al right. The Federal Order Program and you are

not proposing a change to this, uses the NASS survey. |Is
that right?
A That is correct.

Q Al right. And the NASS survey includes a survey
of butter plants or selling butter in California, does it
not in that survey?

A That is correct.

Q So doesn't the national program already have an

adjustnment to the California market?

A To a certain extent, yes.
Q Finally, |I have one final question in this. And
will let some other people have a chance. But on the bottom

of page 7, you tal ked about the reconmended deci sion and
having an interimfinal decision. What about proposals 30
and 31 which | notice that you oppose? Those are the ones
that change Class Il and Class | pricing.

A We believe they are beyond the scope of the
heari ng notice.

Q Right. | understand that. But if they stay
within the scope of the hearing and the Secretary has to

deal with the record on those proposals, should they be
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i ncluded in the energency process of the -- handling the
proposal s that we have before us on the issues of the Il
and |V pricing?
A We hadn't taken a position on that. But | believe
| can speak for National M|k that we woul d oppose
i mpl ementing them absent -- on an interimfinal basis.
Q Al right. Thank you.
A But we would -- again, beyond the scope of the
hearing notice, we don't support those at all
MR. YALE: | understand that. | have no further
gquestions at this tine.
JUDGE HUNT: M. Beshore.
BY MR BESHORE
Q M. Coughlin, | wonder if you would turn to your
Proposed Exhibit 10 for a m nute. And your statenent, you
know, referenced the docunment and the nethodol ogy. But |
wonder if you could just take a m nute perhaps and wal k
through the exhibit a bit to indicate how your nethodol ogy -
- the methodol ogy proposed by National MIk follows the
current use of the RBCS and California nunbers and how it
woul d be applied with the new nunbers.
A Okay. At the top of the schedule there are the --
if you will, what | amgoing to call the raw nunbers for
cheese, butter and nonfat dry mlk. The first two nunber

colums show the nmost recent survey data. The npst recent
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survey data for RBCS for cheese would be 12.92. That is the

wei ght ed average nmake all owance that M. Ling testified to

earlier.

The wei ghted average for the npbst recent
California is 15.9. The previous over in the -- what is
presently -- was used by USDA to arrive at the nmake

al l omance which are in the orders today, the Rural Business
Cooperative Service was 14.21. California was 17. 36.

I think there was sone discussion earlier relative
to, you know, changes. It is interesting to note that both
the California and the RBCS surveys noved down. California
noved down. The cost noved down a little bit nore than the
Rural Busi ness Cooperative Service survey did.

Q But for cheese on a weighted average, they both
noved down nore than a penny.

A That is correct. The next line would be the
simlar data for butter. The Rural Business Cooperative
Service on butter showed -- the current showed 10.62 cents
per pound; California less than that, 8.83 cents per pound.
The previous Rural Business Cooperative Service survey was
13.27 whereas California was 8.9. Again, they both noved
down a little bit.

The Rural Business Cooperative Service survey
comes in alittle bit -- was considerably higher under the

previ ous survey than California. Now it noves somewhat
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closer to California. And on the nonfat dry mlk, the Rura
Busi ness Cooperative Service survey is 12.71. California is
11.82. The Rural Business previous one was 12.45 and
California was 12.68.

And, again, that third columm shows that they both
went up, California by a little nore than a quarter of a
cent per pound and our -- excuse nme, California by 14/100 of
a cent and Rural Business Cooperative Service by 26/100 of a
cent per pound. The previous Rural Business Cooperative
Service did have a whey nunber in their survey of 15.75.
There is no whey nunber in the current Rural Business
Cooperative Service survey.

What | did then down below is on each of the
i ndi vi dual products, | took the cost per pound. CQur
testimony -- | testified to that to add a marketing cost
whi ch was added to both of the surveys. | had a subtota
then because the California -- the return on investnent,
that nunmber in the nmost recent, USDA used the California
return on investnment and said that they would add that to
the Rural Business Cooperative Service survey.

So | added the sanme nunmber of California and so to
arrive at, if you will, under the Rural Business Cooperative
Service, a 14.10 cents per pound -- 14.1 cents per pound.
And the quantity in the Rural Business Service survey was

633 million pounds. You know, but that is a nultiplication
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of 14.1 times that. And you conme out with -- strike that --
89 mllion dollars.

| nultiplied the 17.08 under the California by the
quantity that was in the California survey. Again, that is
obtai ned out of the -- M. Cooper introduced here as the
California data earlier. And then | sunmed the anmpounts and
sumred the pounds and divided back. And that conmes out to
be 15.36 cents per pound. And that conpares with the 17.02
that is in the current order

Q And t he net hodol ogy that you have used there is to
the best of your know edge essentially the sanme nethodol ogy
that was enployed in the order which is presently in effect.

A That's correct. As far as | amconcerned, it is
identical. | mean, | worked with USDA to nmake sure that |
was doing the same things that they previously did.

Q Okay.

A On the butter, simlar things. There was -- there
is one difference in the butter. USDA, their decision on
the -- shows that they made an adjustnent to the Rura
Busi ness Cooperative Service survey on the packagi ng costs.

They deducted an anount to bring the Rura
Busi ness Cooperative Service packagi ng cost down to
elimnate the consumer-type packages that were in a
consi derabl e volume in the Rural Business Cooperative

Service survey to bring it back to what was shown --
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California showed as the bul k packagi ng cost.

So that |ess the packagi ng cost there you see as
t he ampbunt that shows up as packagi ng costs of 2.77 cents.
And the 0.79 was the ampbunt that is in the California
survey. |If you look at the California survey data, that is
in as the bul k packagi ng costs in California.

Again, | come down to the bottomline that, you
know, total butter -- the butter, 9.52 cents for Rura
Busi ness Cooperative Service, 9.71 for California,
nmul tiplied by the respective pounds and it gives you a 9.6
cents per pound manufacturing all owance, again, using
exactly the sanme met hodol ogy USDA used on the current order
And the current order provision being 11.4 cents per pound.

Q Okay. Let ne just stop there and ask a question.

I think you covered this, but to be sure. The packagi ng
costs -- Dr. Ling testified this nmorning that there were --
there was a certain amount of print butter or consuner-
packaged butter manufactured by the plants in the RBCS
study. And that was included in their overall costs. |Is

that correct?

A That is correct.

Q And he was queried on that in sone detail

A Ri ght .

Q Okay.

A So we backed it out gross and added in -- or
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backed it out in the gross total anount that he showed and
put in an anount that is the same as what California had in
their survey. And, again, that is no different nethodol ogy
than what USDA did in establishing the existing 11.4 cent
per pound nmeke al |l owance.

Q And coincidentally or otherwi se, the nunbers are
very simlar when you get to the bottomline.

A When you get to the bottom|line that, you know,
the differences in the -- is in less than -- certainly |ess

than a penny.

Q Okay.
A Very simlar.
Q And was the sanme nethodol ogy followed then for use

of the two sets of data in the nonfat dry milk nmanufacturing
costs?

A That's correct. Again, | followed the exact sane
thing. And | started by working to the 13.7 nunber, how did
USDA get that. And | said, well, if | use the sane
nmet hodol ogy, what do | arrive at using the new nunbers.

Q Okay. And those -- the products then of those
calculations in Exhibit 10 are the proposed manufacturing
al | owances with National MIk Producers Federation is
supporting in this hearing for those three products.

A Yes. CQur proposal, you know, in a nutshell is

that, you know, take the 17.02 nunber for cheese and update
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it based upon the newest cost data. And that would be
15. 36.
Q Okay. And in your view and the view of your
menbers, the cost data which you propose using, that is both
the California data and the RBCS data, is that the best data

avail abl e that you are aware for these kinds of figures?

A It is -- for the -- for independently conducted
surveys. | say independently, conducted by a governnent
agency. At this point intinme, I amnot aware of another
data. It was -- | nean, | guess, you knhow, it was a
proposal. It wasn't -- National MIk when we went into
the -- we comented on the proposed rul e- maki ng.

We had proposed to use the RBCS data solely.

I ndependent Dairy Foods Association proposed to use the
wei ght ed average of the RBCS and California. And USDA
adopted the position of the International Dairy Foods
Associ ati on.

Q In the prior rule-making.

A In the prior rule-making. |In the informal rule-
maki ng that was inplenented on January 1 of 2000.

Q But essentially in this rule-making then, you are
supporting the continuation of that --

A We are supporting the continuation of the -- what
USDA did, just nake the nunbers -- bring the nunbers up to

date to what is the current cost surveys show.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221

Q Okay. Could you then turn to Exhibit 11. Does
Exhi bit 11 then break out in detail the calculation of the
Class |1l and Class IV prices assuning the adoption of the
make al | owance and ot her factors which National MIK is
supporting?

A That it does. It -- for the month of March 2000
whi ch when | prepared this table was the | atest data that
was avail able, we used the NASS survey prices, applied the -
- if you I ook under Class Ill, the protein price
determination, the current fornula is there. The -- and
then the next |ine would be the proposal incorporating the
change in the make al |l owance from 17. 02 down to 15. 36.

Al'l of the other nunbers -- well, that is two
changes of 15.36. And you apply it to the sane price. And,
you know, that yields you a three cents per pound difference
in the price per pound of protein. And, you know, you carry
it over. It is nine cents on a per hundred-wei ght basis.

On the butterfat price, again, exactly the sane
thing. W propose -- the current nmeke all owance shown on
the current line is 11.14 cents per pound. W plugged in
the 9.6 cents per pound. Everything else being the sane,
kept the price the sane. That nmeant with a | ower nake
al l omance, the price per pound of butterfat went up by two
cents.

And on the other solids price, the current mneke



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

222
allowance is 13.7. | explained that why -- how we cane up
with the proposal for 15 cents. It is in -- it is shown on
that line there. And using that, increasing the nake
al l omance from 13.7 to 15 cents per pound yields a one cent
per pound | ower price of the solids and an eight cent per
hundr ed- wei ght change in the price.

And just, you know, the current line, if you
remenber the price of Class IIl mlk for the nonth of March
was $9.54. And under the fornula that we have proposed, the
price of m |k would have been -- of Class Ill would have
been $9.63 or nine cent a hundred-weight difference.

And Class 1V, again, we did exactly the sane
thing, plugging in the new nunbers. And the one difference
inthe Class IVis in the butterfat price calculation, we
showed a -- in the fornula, we have a reduction of six cents
per pound. And that reduction of six cents per pound, as a
consequence of that, you have got a | ower -- you have two
of fsetting factors in the butterfat price there. And
expl ai ned those down at the bottom of the table.

The reducing -- first, reducing the Class |V
butterfat price by six cents per pound reduces the Class IV
price of 3.5 cents by 21 cents per hundred-wei ght whereas
reduci ng the butter make all owance from 11.4 cents per pound
to 9.6 cents per pound woul d have increased the Class IV

price of 3.5 cents by 17 cents. So there are two offsets
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you see. There is a net minus of 14 cents in the butterfat
val ue.

In the Class |Il price, the actual price for the
nmonth of March was $11. 00 a hundred-wei ght. Under our
formula, it would have been $10.83 or 17 cents |ess.

Q Okay. Let's turn then just for a mnute to
Exhibit 12. You have -- is it correct that -- This anal yzes
the differences in the California systemof pricing
butterfat and the Federal Order System Assum ng that the
present Federal Order formulas were in effect in the year
1999 which they were not, but making cal cul ati ons based as
if they were --

A That was the assunption | had to nake. | had no -
- they actually were not in effect.

Q Okay. And at the bottom there are a nunber of
techni cal differences between the fornmulas which result in
differences in price, sone up and sonme down, but primarily
resulting in a lower price for California butterfat.

A And, again, that principal factor is that 4.5
cents deduction off of the CME price.

Q Okay. Now, the final exhibit, Exhibit 13, does
this set out National MIk's position on every proposa
publi shed in the hearing notice --

A It does.

Q -- if you have taken one? And have you taken a
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position on al nost every proposal ?

A Al nost every. | think there is a couple -- there
is a-- the proposal with respect to the appropriate
butterfat recovery forrmula, we haven't -- there is -- if you
-- just to explain this a little bit, | grouped the

proposal s exactly the same way, you know, USDA did. The
first page shows butter and butterfat proposals.

The second page shows cheese and protein price
proposals. So in the cheese and protein price proposals,
proposal nunber 11 by the NFO which was to change the
butterfat factor, again, we say the sane thing there that
| et USDA decide what it should be based on the hearing
record.

Wth respect to the proposal nunber 17 by one of
our nmenbers, Mchigan M|k, Mchigan M|k has a proposa
that they would submit it to sinplify the calculations. |
believe they have a witness here that will testify to that.
And we | ooked at the nunmbers. The nunbers results in -- or
the formula results in exactly the sane price. But it may
be a sinpler way of doing it. So we took no position on
t hat .

And so, yes. W -- it in a very brief formputs
forth our position of the National Producers Federation
think on each of the proposals that is in the hearing

noti ce.
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Q Let me ask you just one question about the
proposals 2, 3 and 4 which you listed as the National MIKk
position being opposed. 1Is it correct that you are opposed
to -- National MIk is opposed to reducing butterfat val ues
in any classes or to a greater extent than may be justified
as you have indicated with respect to Class |V butterfat?
A Well, | nean, we support the change, linmted it to
-- but Iinmted it to Class IV only. W would very nuch
oppose the changes in butterfat values in other classes and
don't believe that the same marketing conditions exist there
that warrant the change in Class |IV.
MR, BESHORE: Okay. Thank yo.
JUDGE HUNT: M. English.
BY MR. ENGLI SH
Q Charles English. M. Coughlin, followi ng up on
those | ast series of questions from M. Beshore and | ooking
for a nonent at Exhibit 12, if you took Exhibit 12 and you
changed the headings a little bit, | wonder if the nunbers
in the top half of the page would change. And let ne just
run through it with you.
If you go to the colum that is headed, "Federa
Order ReformClass |V, Dollars Per Pound of Fat", and if you
change that to "Federal Order ReformClass I11", would you
agree with me that all the nunmbers in that col unm woul d stay

the sane underneath dollars per pound of fat for those
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nont hs under Federal Order reformCass 1117

A Yes, | agree with you.

Q Okay. And if you go to California IVB, do you
agree that the value of butterfat in that colum would al so
be the same?

A I haven't | ooked at the California IVB.

Q Woul d you accept with me for a nonent that the
butterfat value in California --

A No, | won't accept it because | don't knowit.

Q Okay. If it turns out to be the case that that is
true, then the difference between the two colums would be
the sane differences you have, correct?

A You said it.

Q And this is one of the marketing factors that you
consi der inportant for establishing the need for taking the
six cents on Class |V, correct?

A | have explained in my testinony a need for taking
the six cents on Class |V is associated with the conpetition
in the butter market.

Q Do Class Il nmakers in Federal Orders conpete with
Class |1l cheese-makers -- |I'msorry, with Class | VB cheese-
makers in California?

A Cheese- nakers conpete nationally.

Q Turning for a nonent to Exhibit 10 and the

adj ustnment for the return on investnment, | note that in
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every line when you conpare the RBCS to California, it is
the sane unless you | ook at the butter used in the current
order. So right in the nmddle of the page where you have
the addition for turn on investnent, you have 0.0068 versus

0.0095 fromthe RBCS conpared to California. Do you see

t hat ?
A Yes.
Q Can you explain why that is different --
A No.
Q -- as opposed to being the sanme?
A No. You have to ask USDA

Q Well, did you ask USDA when you were goi ng through
this process to nake sure you were doing it the same way
they did it?

A Yes, | did.

Q So did you get an answer as to why those two
nunbers were different and yet the same -- when you cane
over to do it for your colums on the |eft-hand side, you
made them the sane?

A It has to do with the selection. |In sonme cases,
they used a sinple average. And in other cases, they used a
wei ghted average. And | inquired about that. And | ended
up just in ny own mnd saying | could not get an explanation
for what they did. They made a choi ce.

Q But in this instance, you decided not to use the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

228
same choice they did.

A | used -- | threw out -- used the weighted
average. Everything in mne is weighted average. They
chose in the butter nunbers to use sone sinple averages in
California even though wei ghted averages were avail abl e.

And t hat question would have to be addressed to USDA.

Q And why in your mind is sinple average nore
appropriate than wei ghted?

A | used wei ghted.

Q Oh, yes. |'msorry.

A Consi stent throughout the whole --

Q And you believe for sonme reason in that particul ar
colum, they used sinple average.

A They did use sinple. | was told they did.

Q G ven the fact that you are nmaking this proposa
for this hearing and recogni zi ng what the nethodol ogy is, do
you object to using this nethodol ogy for establishing
Federal Order regul ated prices?

A Whi ch -- what net hodol ogy?

Q The net hodol ogy of using the California weighted
and the RBCS wei ghted costs.

A That is our proposal

Q Okay. So but for the fact that you see the need
for an update, you are not objecting to what occurred in the

final rule.
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A We haven't chall enged anything in the final rule.

Q Wth respect to this material and relating it back
to what you said about NASS, you would prefer NASS to be
mandat ory and audited. Correct?

A That is correct.

Q Woul d you al so prefer RBCS to be nandatory and
audi t ed?

A Qur proposal that we subnmitted to USDA that they
refused to hear was one where USDA should do |ike the state

of California does and cal cul ate what are the manufacturing

costs. | think it is a very inportant issue.
Q So next year when you go to Capitol Hi Il | ooking
for mandatory audited NASS, will you also be | ooking for

mandat ory audi ted manufacturing costs?

A Well, we have no proposal on the table at this
point in tinme for mandatory audited manufacturing costs.

Qur initiative that we are seeking is mandatory reporting of
data for price determ nation.

Q Wth reference to your discussion about omitting a
recommended deci sion, but inplenmenting through an interim
final decision, do you -- would you agree with nme that this
has been done before, that it would not be new?

A That is correct.

Q For instance, this was done in 1986 as a result of

the '85 FarmBill?
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A Let's see. | was there then, yes.
Q That is why | asked you the question. Does your

organi zati on have concern about the substitutability of dry

solids for wet solids in the manufacture of Class Il when
the difference between Class Il and Class |V prices is too
great?

A Qur organi zation supported tying the Class |
price to the Class IV plus a differential of 70 cents. And
that is our position.

Q Are you aware that adoption of your series of
proposal s and rejection or opposition to proposals with
respect to Class Il would increase the difference between
the Class Il and the Class |V?

A We have taken no | ook at any Class Il proposals.
We believe they bel ong beyond the scope of the hearing
noti ce.

Q Now, when you say you believe it is beyond the
scope of the hearing notice, you certainly don't nean that
USDA didn't have a right to put it in this hearing notice,
do you?

A | believe legislatively, they don't have a right.

Q You believe that USDA does not have the right to
call a Federal Order hearing with respect to issues?

A | am not aware that they have a proposal to call a

hearing on Class Il. You would have to address that to
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them But | haven't heard of any proposal to them

Q But you woul dn't disagree that the -- any
proposals with respect to Class Il were properly noticed
within this hearing notice.

A Thi s hearing was convened for the purpose of
i mpl ementing the legislative directive which was to | ook --
take a -- review the Class Ill and Class IV price formulas
and deterni ne whether or not they were appropriate. And
that was -- as | see it, that was the nandate to USDA from
t he Congress.

Q But you agree that since you took a position that
Class Il should be tied to Class |V, you can hardly nove the
Class |V without at |east thinking about the Class Il, can
you?

A We are not proposing to change the Class II. W
are -- any -- the different -- we are not proposing to touch
the differential. The differential we believe is off limts
at this hearing.

Q Are you aware that for the -- if you ran your
proposal for the nonths of January and February 2000, you
woul d i ncrease the difference between Class Il and Class IV
by 43 cents?

A We have not | ooked at any inpact on anything other
than Il and IV.

MR. ENGLI SH: Thank you, sir
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JUDGE HUNT: M. Vetne.
THE W TNESS: John, you are thinking.
BY MR VETNE
Q Tell me if my understanding is correct, that NMPF
proposes to change the Class |V butterfat price for the
reference and arithnetic by which that is cal cul ated because
butter-makers can't recover fromthe market in effect what
the current obligation is.
A That is part. Yes. That is the gist of ny

testimony. And because of the conpetition with California -

Q Yes.
A -- there will be a second elenment of that that
will be testified to by sone of our nenbers --

Q Al right.

A -- which is not related solely to price. It is
related to the -- they will testify to the higher costs
incurred in using creamto produce butter.

Q Okay. And part of the picture of the problemis
that the fat price for mlk going into butter is now
measured off the AA rather than the A price which has
i ncreased raw product costs. But the market has not been
able to respond with a corresponding increase in product
costs. So that contributes --

A That is correct.
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Q And currently, the fat price for mlk going into
butter and into cheese are the same. And you want to break
those two apart.

A Correct.

Q Okay. Now, do whey butter and butter made from
cream conpete in some of the same markets such as for baking
and ot her food processing uses?

A Whey butter doesn't meke AA butter generally. |
mean, it --

Q Okay.

>

| don't know

Q You don't know.

A | nean, you need to ask sonme of the witnesses from
who are actually marketing butter. | work for an
organi zation. And we will have sone witnesses who will --
who actually sell butter

Q Al right. Do you know or have a belief as to the
val ue, the market val ue of whey butter conmpared to butter

made from creanf

A Whey butter would be -- would have a | esser val ue.
But | can't speak to the price. | don't knowit.

Q Okay.

A My general source of information with respect to

price would be Dairy Market News. And they don't to ny

know edge report a whey butter price.
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Q Okay. Under your proposal neverthel ess, the fat
that goes to a cheese-nmker that ends up in whey butter
woul d be priced at the Class Ill price just as it is now.

A Correct.

Q And yet based on your belief, that whey butter
suffers to a greater extrenme the problemthat you describe
with respect to conpetition between the east and California
in that the value that can be secured fromthe market is
| ess than the value in cheese and | ess than the val ue even
in Gade A butter. Based on that premnise for your proposal
woul d you have any objection to pricing fat that ends up in
whey butter at, say, your Class |V fat price mnus six cents

or sonet hi ng?

A That is not our proposal.
Q No. That is not -- wasn't my question either.
A Well, yes, | have an objection to it because it is

not our proposal

Q Your objection -- in other words, you --
A I will stick with our proposal
Q You don't have an opinion on whether that should

be so for the same reasons.

A | amtestifying here on behalf of the
organi zation. And | -- our position is what our position
is.

MR. VETNE: Thank you, or not.
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(Laughter.)
JUDGE HUNT: M. Rosenbaum
BY MR. ROSENBAUM

Q Steve Rosenbaum M. Coughlin, you state that,
"The National M1k Producer's Federation represents a
substantial majority of the United States mlk supply in
market mlk in all Federal MIk Order areas." | amjust
readi ng from your testinony.

A That's correct.

Q Could you -- and | take it that you did not arrive
at the positions of the National M|k Producers Federation
Wi t hout substantial consultation with your nmenbership, is
that correct?

A That is correct.

Q Al right. And are the views you express you
believe the views of --

A They are the consensus view. Wre they the
unani nous view? No, they are not the unaninmus view of al
menbers of National MIk. It is the majority view of
National M| k.

Q Al right.

A There will be sone nmenbers who may individually
express thenselves in a little different position than where
National MIlk is.

Q Al right. But nonetheless, with respect to al
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the proposals as to which you have taken a specific position
which is nmost of them this is the position of the mpjority
of the nenbers of an organization that you say represents a
substantial majority of the farners, correct?

A That is correct.

Q Okay. Now, why is it that these people think that
it is appropriate to include California nake all owance data
in determning the nake all owances for the Federal Order
Syst enf?

A We are taking the -- taking what is there now and
saying let's -- if we -- if it is good enough to put in
there now, let's just update it for the new costs.

Q Okay. There are --

A We don't have any problemw th -- we had no
probl em as an organi zati on. Some of our nenbers subnitted a
proposal not to include California. And they may testify to
t hat .

Q But that is an issue that National M|k Producers

specifically considered and reached a considered judgenent

on.
A W -- yes. W took a position that -- with sone

di scussion. But | would -- | believe that when we got al

through, that is -- if not unani mous, it was pretty close to

unani mous anong the group that net.

Q Okay. And the desire is to cone up with nunbers
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that reflect what is a true nmake all owance.
A That is correct.
Q And -- okay. Now, you did say that the
nmet hodol ogy that you are proposing is to your understanding
the sane as the nethodology in the current rule. It is just

that the make all owance nunbers are different, correct?

A That is correct.
Q I wonder if | could make one small correction
See if you agree with ne on this. Wich is that the -- in

the existing rule, the data fromthe Rural Business
Cooperative Service -- survey, excuse nme, is a sinple
average whereas you are now proposing a wei ghted average for
t hose nunbers.

A That is correct. | nean, if Charlie Ling -- |
asked Charlie Ling back in Novenber to prepare a wei ghted
average. | said it looks to us like a weighted average is
the best way to look at it. So Charlie would tell you that
| was the person that asked himto do that. And he did
t hat .

Q But my point sinply is that is a change fromthe
exi sting systemto your proposal

A Yes, they use -- USDA -- on cheese, they use the
California weighted average nunber. They had no wei ghted
average nunmber for RBCS. So they used a sinple average. On

butter, USDA will have to describe exactly what -- how they
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went about making their cal cul ations.

And nonfat dry m |k, again, they used the weighted
average for California and the only number that was
avai |l abl e from RBCS which was fromthe nunber that the
organi zation | represent subnitted, the organization that
you represented submtted, the nore detail ed cost surveys
that had the sinple average of the nunber. And that was on
the only nunber that was there.

Q Al right. Now, you are aware that whether or not
mar keti ng costs should be included in the nmake all owance is
a matter of dispute, conparing one proposal to another

A Conpari ng whose?

Q Well, | amjust saying, their -- let nme rephrase
that. There are proposals in the notice that woul d not
i nclude a marketing allowance in the cal culation of nake
al | owance.

A Yes.

Q Okay. But it is your view that they should be
i ncl uded.

A That's correct, at the level of the -- the
exi sting level.

Q And tell me why it is -- National MIlk --

A It is a cost that is incurred.

Q Okay. And, therefore?

A It is appropriate to be reflected.
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Q Okay. And, | nmean, is it your view that the nmake
al l omance needs to reflect all of the costs of taking a
gi ven anpunt of mlk and turning it into whatever finished
product is under consideration?

A Well, you've got to define sonewhere along the
line of what plants you include. All of the costs for the
| east efficient, nost efficient. So it includes -- | think
in the beginning of nmy testinony, | nade some reference to
the fact that it ought to cover the costs of the --
"Manuf acturing cost allowances should reflect costs incurred

by plants of average efficiency in manufacturing mlk into

cheese, whey, butter and nonfat dry mlk." And | will stick
with that.
Q But in ternms of categories of cost, |eaving aside

the specific nunber, you think of it as a category of cost
li ke marketing costs that exist that are necessarily
i ncurred, they should be included in the nmake all owance.

A We believe what is there in the survey is
appropri ate.

Q Okay. Well, and marketing cost is sonething that
you think ought to be added.

A And the marketing cost was added in the return on
investment. We add it.

Q Okay. And for the same phil osophy.

A Agai n, yes.
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Q Now, | am correct that if one were to change the
butterfat price for Class IV only, the difference between
the Class IV price and the Class Il price increases by 17
cents. That is your calcul ation?

A That is correct.

Q Okay. And in those nonths in which Class |V sets
the price for Class I, that would be the sane effect, an
increase in 17 cents in the difference.

A Well, 17 cents. But it also depends upon the
relationship with the -- yes, it does.

MR, ROSENBAUM  Okay. All right. Thank you.

JUDGE HUNT: Any ot her questions of M. Coughlin.
M. Yale.

MR. YALE: Does sonebody el se have one?

THE W TNESS: Just Conni e.

JUDGE HUNT: She will be here until we close.

THE WTNESS: He may be throw ng you out, Ben.
didn't nean that. Please strike that fromthe record. It
is getting late in the day. It is after 4:00.

BY MR YALE

Q M. Coughlin, yes, if | address that, | probably
will not make it. But the -- we talked earlier today. The
NASS survey of butter prices reflects a blended price of al
the prices throughout the country reflecting all the

different locational attributes to that price. |Is that
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correct?

A That is ny understanding, yes.

Q Al right. And included in that NASS price is the
California plants reported prices, is that correct?

A That is ny understandi ng.

Q Ri ght .

A | nean, if you want to get into NASS, you should
have asked M. M ton.

Q Well, we asked himsone questions. But I -- | am
| eading up to sonmething | want to ask you. And the question
-- the next question is that the rest of the plants in the
country respond to those California prices, do they not? |If

you' ve got 27 percent of the butter being produced in

California, it will have an inpact on the prices other
plants will sell their butter for, is that right?
A That is the premise of ny testinony with respect

to the need for a six cent per pound reduction in the Cl ass
IV butterfat val ue.

Q If you woul d I ook at your Exhibit Number 12. And
down here at the bottom you have, "Why is California's
price average 48 cents lower?" -- or 4.8 cents. | don't
have ny gl asses on. Do you see that, that line?

A Yes, the 4.8 cents is the rounded nunber of the
4.79.

Q | understand. That isn't ny -- the question cones
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as point nunber 1. Isn't this saying that the G ade AA
price, the NASS price average is just 6 nls than the CME
price?

A Poi nt nunber 1?

Q Yes.

A The Grade A -- yes.

Q So doesn't that indicate that under this, there is
an equilibriumbetween California and the rest of the

country that the market has established a relationship?

A Well, there are four factors in there.

Q | under st and.

A I nean, and each of themtaken separately.

Q I amjust tal king about the inpact --

A Well, and that is the relationship between the

NASS price and the CME price, yes.

Q Which reflects the fact that --

A Yes.

Q -- that all these plants out there that are buying
or selling cheese -- or butter in the rest of the country
responding in part to this substantial volume of butter in
California were com ng very close to that CME price at
Chi cago, right?

A Yes.

MR. YALE: Thank you.

JUDGE HUNT: M. English.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

243
BY MR. ENGLI SH
Q M. Coughlin, did you say that your nenbers are
hurt both when they purchase producer nilk and al so when
they buy their fluid mlk fromfluid mlk -- buy their cream

fromfluid mlk custoners?

A | didn't say that.
Q Okay.
A I nmean, | said that one of our nenbers would be

testifying that there are higher costs associated with
processing butter fromcream That was double costs of
pasteurization. There was additional costs of nmoving mlk
around. There were additional storage facilities. Those
will be -- that will be data that will be presented by an
NMPF nenber .

Q But your --

A | just -- ny testinony is saying that there is
a -- the principle thing that | amsaying in ny testinony is
that California takes a Chicago price and reduces it by 4.5
cents per pound. That creates a conpetitive situation in
the butter market. And California is the largest single
producer in the country of butter, producing al nost 27
percent of the butter. And consequently, it is the price
conpetition with California in the marketplace that is the
cause of the conpetitiveness.

Q And that is your Exhibit 12, right?
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A What's that? Yes.

Q Okay. That really applies to producer mlKk,
correct, because when you are buying your bulk cream you
are buying that at a nmarket price established nationw de,
correct?

A You are buying it at whatever sonmebody will sell
it to you for. The Federal Order does not regul ate the
price of cream per se

Q Correct. So in other words, Exhibit --

A It only regulates the price of mlKk.

Q So Exhibit 12 then is really limted to a producer
m | k anal ysis and does not go to analysis of when you are
buyi ng that cream on a bul k market.

A This is the price in conparing what the Federa
Order price of mlk in Class IV would be with the California
| VA price per pound of butterfat.

Q But the only tine your nmenbers are responsible for
the Federal Order Class |IVA price as opposed to the person
fromwhomthey buy the mlk -- the creamfromis when they
are buying producer mlk, correct?

A The Federal Order is not -- yes. The Federa
Order is not regulating the price of cream It is the price
of Class IV mlk.

Q But that was a yes in answer to nmy question,

correct?
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A That is correct, yes.

Q Turning to your Exhibit 11, what -- do you know
what percentage of the Class Ill mlk is represented by your
menber s?

A No. M. Ling testified -- M. Ling does a survey
of what proportion of the mlk supply the cooperatives
manufacture. And | believe | heard a couple of people
mention the nunmber that about 40 percent of the cheese is
produced by cooperatives. The nunmber with respect to butter
and nonfat dry mlk is considerably higher

Q But | was -- you are getting ahead to ny next
gquestion which is that the relative percentages of these two
products, the cooperatives, your menbers are producing far

greater percentage of the Class IV than the Class |11,

correct?
A That is correct.
MR. ENGLI SH: Thank you.
JUDGE HUNT: All right, Ms. Brenner. | guess we

got to you now.
EXAM NATI ON BY THE USDA
BY MS. BRENNER
Q In proposing to reduce the Class IV butterfat
price below the value of butterfat used in butter as
determ ned by the current formula, why would you | eave the

Class Il butterfat price based on the value of butterfat in
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butter as opposed to cheese?

A We still think it represents a fair nmeasure of the
val ue of butterfat. The industry has been relatively
accustomto butter values determning the price of
butterfat. W are noving on. | nean, we would still have
that except that we are trying to put a factor in to
represent the conpetitive factor with California. The
conpetition with California has been a problem particularly
for our West Coast nenmbers for a long tinme. And it may not

be limted to just the butterfat.

Q Okay. You nentioned runors in relation to using
the NASS price, that this or that process or -- doesn't
report or doesn't -- or reports sone nonths and not others.

What about runors that this process or that process or m ght

by itself be noving the CME prices?

A Certainly none of our nenbers would do that.
Q | amrelieved to hear it. OCkay. Again, | mean,
yes, | go back to the -- you know, | can go back to the old

Green Bay Cheese Exchange. The Green Bay Cheese Exchange

was politically broken. Was it broken in fact? Probably

not .

I nean, the CME is probably a good neasure of
price. Probably when you cone down to it, the -- you know,
CME is a price that a | ot of people use -- a lot of

manuf acturers use to establish their price. It still has a
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hi gh degree of confidence level in setting prices because it
is there and it has been used in the -- it is used to being
used in the industry.

So a lot of contracts are based off of this price.
But at this point, we are not supporting using CME. W are
supporting continuing to use NASS as the nationa
representative neasure. There are factors of -- NASS does
nmeasure national price. CME nmeasures nore of a price in
Chi cago.

We tal ked earlier about California noves their
butter price down by 4.5 cents per pound to reflect the
transportation to get back to the West Coast. So there is a
-- yes, formand purpose and location. The |ocation of
where the product is an where it is priced. NASSis in the
nati onal survey and so we are supporting the nationa
aspects of that survey as opposed to a single price location
poi nt of determ nation in Chicago at CME.

Q Thank you. You had a little conversation about
the marketing all owance and what reason you included that.
Is there any particular justification for the 0.0015 or is

that because it is what California uses or --

A No. California does not use it.
Q California doesn't include one at all
A | nean, at the -- | mean, why are we using it? W

started off using it because you people adopted it. | mean,
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it is -- are we getting into the circuitousness? No. W
and the mmjor organization representing, you know, the
proprietary processes both recommended that nunmber. USDA
adopted it. We still -- we put it in our recomendati on.

W are -- we have asked our nenbers as they
testify to provide evidence for the basis of your decision
as to the actual levels of their marketing costs. So sone
of our nenbers will be coming up hopefully and testifying
and giving you some hard data with respect to what their
particul ar marketing costs are.

Q And the only other question | had was in | ooking
at your Exhibit Nunmber 10 conparing the RBCS and California
nunbers and using the quantities for both, it occurred to ne
that there nmust be sonme overlap, at least in the butter and
powder areas.

Q In the butter and powder, there is the overlap. |
assune -- and | think |I have seen the numbers on California

that represents close to 100 percent of all product that is

produced in California. | have no way of backing out the
one plant from-- that is in the RBCS survey from
Cal i fornia.

Q Okay. That is all | have.

A And nobody -- | haven't seen the data. And

don't know that anybody el se has.

MS. BRENNER: That's all | have.
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JUDGE HUNT: O her questions of M. Coughlin? He
had the four exhibits, 10, 11, 12, 13. | presune you want
those entered into the record?
THE WTNESS: | would ask that they be introduced.
JUDGE HUNT: Anyone object to those being part of

the record? Hearing no objections, Exhibits 10, 11, 12 and
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13 will be admitted into evidence. All right. And did you
have one of your nenbers that is going to follow you in
supporting your proposal?
(The docunents nmarked for
identification as Exhibits
Nos. 10, 11, 12 and 13 were
received in evidence.)
THE W TNESS: There are sone of our nenbers that
are going to testify. | don't know what --
JUDGE HUNT: Anybody avail abl e now? They are
com ng tonorrow?
MR, ROSENBAUM | amready to go, Your Honor
JUDGE HUNT: Are you? Al right. We are stil
on the record. W are still continuing. Wuld you raise
your right hand, please.
Wher eupon,
ROBERT YONKERS, Ph. D.
havi ng been first duly sworn, was called as a

wi t ness herein, was exam ned and testified as foll ows:
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JUDGE HUNT: And woul d you state and spell your
nanme for the record and who you represent, sir

THE WTNESS: MW nane is Robert Yonkers. It is
Robert Y-O-NK-E-R-S. And | am here representing the
International Dairy Foods Association

MR. ROSENBAUM Dr. Yonkers, have you prepared a
written statenment for your testinony today?

THE W TNESS: Yes, | have.

MR. ROSENBAUM  And is that statement true and
correct to the best of your know edge and belief?

THE W TNESS: Yes, it is.

MR. ROSENBAUM  Your Honor, | would ask that the
entire testinmony be marked as an exhibit, the reason being
that the tables are contained in it that are not an
attachnment to it. And | think the only way we can get those
mat eri als properly before USDA is to have the whol e
exhibit --the whole testinony cone in as an exhibit, which
we woul d ask that that be marked as Exhibit 14.

JUDGE HUNT: And they are available for us to
foll ow al ong?

MR. ROSENBAUM  Yes, Your Honor

JUDGE HUNT: All right. Fine. Then we will nmark
that as Proposed Exhibit 14. That is your testinmony and
acconpanyi ng exhibits. All right, sir. Go ahead.

(The docunent referred to was



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

251
marked for identification as
Proposed Exhi bit No. 14.)

THE WTNESS: This testinony is submtted on
behal f of the International Dairy Foods Association, its
constituent groups and their nmenbers. |IDFA is a trade
associ ation representing processors, manufacturers,
mar keters, distributors and suppliers of dairy foods
i ncluding mlk, cheese, ice creamand frozen desserts.

| DFA serves as an unbrella organi zation for three
constituent groups, the MIk Industry Foundation or MF, the
Nati onal Cheese Institute or NCI, and the International Ice
Cream Associ ation or |ICA, which together represent over 80
percent of all dairy product processing in the 70-billion-
dollar U S. dairy foods industry.

M F has over 160 nenber conpani es that process
about 90 percent of the fluid mlk and fluid m |k products
consuned nationwi de. NCI has over 75 nmenber conpanies that
manuf acture nore than 80 percent of the cheese consunmed in
the U S. N ICA has over 125 nenber conpani es that
manuf acture and distribute an estimted 85 percent of the
ice creamand ice creamrel ated products consuned in the
United States.

As buyers and processors of mlk, the nmenbers of
| DFA and its constituent organizations have a critica

interest in these hearings. Most of the m |k bought and
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handl ed by | DFA nenbers is purchased under the Federal Mk
Mar keti ng Orders promrul gated pursuant to the Agricultura
Mar keti ng Agreenent Act of 1937, or the AMAA

| am Dr. Robert D. Yonkers, Chief Econom st and
Director of Policy Analysis at IDFA. | have held that
position since June of 1998. | hold a Ph.D. in agricultura
econoni cs from Texas A&M University, earned in 1989, a
master's degree in dairy science from Texas A&M Uni versity,
earned in 1981, and a bachel or of science degree in dairy
production from Kansas State University earned in 1979. |
have been a nmenber of the American Agricultural Econom cs
Associ ation since 1984.

Prior to taking my current position at |IDFA, | was
a tenured faculty nenber in the Departnment of Agricultura
Econom cs and Rural Sociol ogy at the Pennsylvania State
University where | was enployed for nine years. At Penn
State, | conducted research on the inpacts of changing
mar ket conditions, alternative public policies and energing
technol ogi es on the dairy industry.

In addition, | had statew de responsibilities to
devel op and deliver extension materials and progranms on
topics related to dairy marketing and policy. | have
written and spoken extensively on economic issues related to
the dairy industry and have prepared and delivered expert

Wi tness testinobny to state | egislatures and to Congress.
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These hearings were called to consider whether any
changes should be made in the Class Il and IV mlk pricing
formul as that were included in the final rule for
consol idation and reform of Federal M|k Orders and
i mpl emented on January 1, 2000, the final rule.

| DFA and its constituent groups subnmtted severa
of the proposals that were included in the notice of
hearing. And ny testinmony will address both the reasons why
t hose proposal s shoul d be adopted and why ot her proposals
shoul d not for the reasons | am about to explain.

1) The make al |l owance for cheese should be set no
| ower than 16.87 cents per pound of cheese. 2) The nmke
al l omance for dry whey should be set no | ower than 15.92
cents per pound of dry whey. 3) The Class AA NASS butter
price should be reduced by six cents in the product price
formul a applicable to all classes.

4) The NASS survey of cheddar cheese prices should
be expanded to include 640-pound bl ocks. 5) The adj ustnent
to the NASS survey price of cheddar cheese in 500-pound
barrel s and 640- pound bl ocks shoul d be reduced fromthree
cents per pound of cheese to one cent per pound of cheese.

6) The NASS produce price survey should be mandatory and
audited or at |east verified.

7) None of the other proposals should be adopted.

And 8) the Departnent should issue a recommended deci si on,
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foll owed by a period for witten conments prior to issuing a
final decision on this proceeding.

1) The critical inportance of nmake allowance in a
pricing system based upon product price forrmulas. The fina
rule utilizes the price of finished products to determ ne
the mnimumm |k prices that nmust be paid to farmers through

a mechani sm commonly referred to as a product price fornula.

Over-sinplifying slightly, a product price formula
sets the minimum prices that farmers nust be paid for their
mlk, at |least by proprietary handlers, as the price
handl ers receive for their finished products such as cheese
or butter, mnus the cost the handlers incur in turning farm
mlk into those finished products commonly referred to as
t he nake all owance.

I will provide in section 10 of this testinobny an
expl anation why this approach to mnimummlk pricing nmakes
good economi ¢ sense and satisfies Agricultural Mrketing
Agreenment Act criteria. But at this point in ny testinony,

I want to focus on one of the key elenments that goes into a
product price fornula, the nake all owance.

This nmake all owance is sonetinmes referred to as
the cost of manufacturing. Although as | will explain, it
does and nust include nmore than that. Alnost half of the

proposal s included in the notice of hearing, 15 out of 31
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suggests changes in the Federal Order make all owances,
proposal s nunmber 2, 6, 7, 9, 10, 12, 14, 15, 16, 20, 21, 22,
23, 24 and 25.

A nunber of these proposals seek to reduce the
current make all owances, sone by a significant anmount.

Qbvi ously, naeke all owances are a critical component of the
product price fornulas. And |IDFA urges USDA to carefully
consider all aspects of all information available on costs
of manufacturing and the market inplications of any
potential changes to make al |l owances.

The key point | want to make in this section of ny
testinmony is that there is a tremendous qualitative
di fference between setting a nmake all owance that is too |ow,
one that is less than the true cost of manufacturing, and
setting a nmake allowance that is too high or one that is
nore than the true cost of manufacturing.

And | do not nmean by that statenent that setting
too low is bad for processors and setting too high is good.
My point is much nore fundanental at that. It is that
setting a nmake allowance that is too | ow has the i nmedi ate,

i nherent and inescapable effect of inperiling necessary

i nvestment and nmanufacturing facilities while setting a nmeke
al l omance that is too high can and will be corrected by the
mar ket pl ace to the satisfaction of processors and handl ers.

Specifically, a make all owance that is too | ow
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will make it uneconomical for proprietary handlers to
operate manufacturing facilities. A make all owance that is
too low will make it inpossible for proprietary handlers to
conpete with plants not regul ated by Federal Orders,
especially those in California.

A meke all owance that is too low will make it
i mpossi ble for proprietary handlers to conpete with
cooperative handl ers who can escape the inpact of a too |ow
make al | owance. By contrast, a nake allowance that is too
high can and will be addressed through the marketpl ace by
way of conpetitive over-order prem uns on mlKk.

Let me now explain why these observations are
correct. A) The role of make all owances under new product
price formulas. |In general, a make allowance is the
di fference between the whol esal e sal es val ue of the
manuf actured dairy product and the cost to purchase the raw
m |k necessary for that product's production.

This make al |l owance is used for many economic
purposes, for exanple, to pay for the use of capita
necessary to build and maintain the plant, to cover the non-
mlk costs related to obtaining raw nm |k, to pay for
mar keti ng the processed dairy product, to pay wages to
enpl oyees of the manufacturing plant, to pay utility
conpani es for the water, electricity and natural gas used to

manuf acture the dairy product, to buy ingredients other than
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raw m |k, and to cover a w de variety of other expenses such
as plant nmintenance, equi pnment and insurance.

A hypot hetical, but realistic exanple may hel p
expl ain the concept of nmeke all owances and product price
formul as. Assune the exanple where the whol esale price of
cheese is $1.27 per pound and the total costs of
manuf acturi ng and marketing that cheese is 17 cents per
pound of cheese.

A manuf acturing plant facing these assuned
econom ¢ factors would be able to pay up to $1.10 -- that is
$1.27 minus the 17 cent make allowance -- for the raw mlKk
needed to manufacture each pound of cheese. What if this
hypot heti cal plant is regulated under a Federal Order? |If
the make al |l owance specified in the regulated m ni num price
is 17 cents, this exanple plant can pay all the costs
associated with manufacturing and marketi ng cheese after
payi ng the regulated nmnimumprice to the nmilk producers
supplying the raw mil k.

If, on the other hand, the nmake all owance
specified in the regulations were 15 cents, the plant would

be required to pay a mninmmprice of $1.12, or $1.27 m nus

15 cents, to milk producers supplying milk. In this
scenario, the plant would still receive the whol esal e
price -- cheese price of $1.27. But after being required to

pay the mnimummlk price of $1.12, would only have 15
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cents left to cover the total costs of turning that mlk
i nto cheese.

But with actual total costs of manufacturing and
mar keti ng cheese of 17 cents, the plant would be unable to
pay for one or nore factors of manufacturing and marketing.
Qbvi ously, the plant could not continue to operate like this
for any extended period of tine.

It is easy to see through this sinple but accurate
exanple the critical need for a nake all owance that covers
the total costs of turning rawmlk into a finished dairy
product including marketing that product. Wthout an
adequate | evel of make allowance, a manufacturing plant
could not continue to operate as it would have insufficient
funds available to pay the vital costs necessary for
operating the plant.

The extrenme case would be if a manufacturing plant
were required to pay the entire sales value of a dairy
product to the supplier of the raw mlk used for that
product. In this extrene case, there would be no funds |eft
to cover any of the costs associated with the manufacturing
and marketing of the product. The plant would be forced to
cease operation and a viable market for raw mlk would no
| onger exist.

But even if the manufacturing plant were pernitted

to hang on to sone of the sales value, it would not be able
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to cover its costs fully unless it is entitled to hang onto
enough noney to pay for all of its costs.

The final rule included the foll owi ng observation:
"Bot h handl er and producer interests argued that failure to
cover processors' costs of converting mlk to finished
products results in a disincentive to produce finished
products. They express concern that the disincentive would
di scourage investment in the manufacturing sector, |eading
to reduced manufacturing capacity and reduced outlets for
producers' mlk." End of observation fromthe final rule.

Thi s observation is absolutely correct and I am
aware of no economic theory or analysis which would lead to
any ot her conclusion. Now, an observer mght ask if the
manufacturing plant is not in our exanple getting enough
noney to cover its costs, why doesn't it sinply raise its
prices for finished products or |ower the amount it is
paying for mlKk.

In our exanple, the manufacturer is |losing two
cents for every pound of cheese that it is selling for
$1.27. \Why doesn't it just raise its prices to $1.29 or
| ower what it is paying for mlk by two cents in order to
make up the shortfall?

In an unregul ated market, that woul d nmake perfect
sense. The manufacturer would do one of two things. It

woul d either raise the wholesale price of its products or
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find a | ess costly source of raw m | k. But, of course, we
know that under the Federal Order System they cannot reduce
what it is paying farners below the m ni numregul ated price.
This option is a non-starter. That at least is true for
proprietary handlers. | will get to cooperatively-owned
manuf acturing plants in a mnute.

What is equally inportant to recognize is that the
handl er cannot escape fromits conundrumby raising its
finished product prices either. W can see why this is so
by returning to our exanple. Recall that the handler is
selling cheese for $1.27. The make allowance is 15 cents.
And the minimumprice of mlk is, therefore, $1.12. The
handl er is |osing one cent for every pound of cheese it
makes because its true cost of manufacturing is 17 cents.

But it only has 15 cents left over after it pays for its
m | k.

So why can't the handler sinply raise its price to
$1.29? The problemlies in the Federal Order mininum price
formula. As previously noted, the m ninmumprice is the
price of the finished product m nus the nake allowance. In
our exanple, before any finished product price increase, the
mnimummlk price was $1.27 mnus 15 cents equals $1.12.

After the finished product price increase, the
mnimummlk price is $1.29 mnus 15 cents, equals $1.14.

Thus all of the noney derived fromthe increase in the
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fini shed product price has gone directly to the farmer in
the formof a higher, legally mandated nini mum price. None
of the noney derived fromthe finished product price
i ncrease has gone to the handl er

After paying the now higher minimummlk price,
the handl er only has 15 cents |left over, precisely the sane
anount as before it raised its finished product prices. The
same effect will result no matter how nmuch or, for that
matter, how little the handler attenpts to raise its
finished product prices. You can plug any price increase
you want into the equation. The result is always the sane
because the pricing fornula works as a ratchet.

All of the finished product price increase gets
passed on to the farmer in the formof a higher mnimmnmlk
price. None of it is available to the handler to make up
for the short fall between the make all owance and the
handl er's true cost of manufacturing. Any steps it m ght
take would be as futile as a dog chasing its own tail

The exampl e | have been using is focused upon
cheese in its make all omance. But the sane principles apply
equally to all of the nmake allowances contained in the
pricing fornmul as.

The only rational conclusion is sinple and
straightforward. Too |ow a nmake allowance will lead to a

reduced manufacturing capacity and reduced outlets for
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producer ml k. USDA nust avoid setting a nake all owance
that is too low. To achieve that result, it must err on the
side of a higher rather than | ower nake allowance. This is
especially true given the only renmedy avail abl e shoul d cost
of manufacturing increase, even tenporarily, which is to
petition USDA to conduct a hearing to consider changi ng the
make al | owance.

For exanple, the increase in recent nonths in oi
prices has |likely increased the energy costs associated with
operating a manufacturing plant. |f handlers had requested
a hearing to ask that this cost increase be reflected in the
make all owance, it would |likely have taken nore than a year
to conduct a hearing, publish a decision and inplenment any
change.

The pooling is not a viable option. In a hearing
noti ce, USDA points out that a handl er whose operations have
been rendered unecononi cal by an unduly | ow nmake all owance
could exercise its legal right to de-pool and, thus, escape
fromthe minimumm Ik price requirenents of the Federa
Order System

USDA in the notice solicited coments on this
issue. A sinple analysis readily denonstrates that the
econoni ¢ opportunity to de-pool is largely illusionary and
cannot possibly provide a neans of overcom ng the disastrous

i mpacts that | have denonstrated will flow froma too | ow
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make al | owance.

To understand why, one nust exam ne the benefits
that accrue to a handler by being a regulated plant. The
exanple | will use is a cheese plant. But it could just as
easily be a plant maki ng anot her manufactured product. To
make our anal ysis as accurate as possible, | will utilize
actual prices for March 2000 as set forth in USDA' s Dairy
Mar ket News for April 7th and 21st, 2000.

Those publications report that the Class Il price
in March was $9.54 while the all markets wei ghted average
statistical uniformprice, the equivalent of the blend price
under the old pricing system was $11.59. For exanple, if
this were a single Federal Order market, the Class Il
handl ers entitled to draw $2. 05 per hundred-wei ght fromthe
producer settlement fund -- that is $11.59 m nus $9.54
dollars -- to pay its farnmers on top of the $9.54 that it
nmust pay itself.

O course, the entire $2.05 nmust be paid directly
to these handl er-shi ppers and Federal Order auditors wll
ensure that it does. Wiile it is true that de-pooling would
free the plant of any legal requirenent to pay the mninmum
price for Class IIl mlk, the effect of de-pooling would be
that that plant would no | onger receive a pool draw fromthe
producer settlenent fund.

Thus, the plant would be in an i mmedi ate $2. 05 per
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hundr ed- wei ght conpetitive di sadvantage in conpeting for a
m |k supply against all other possible outlets for raw mlKk.
The handl er woul d either have to find sonme farners who are
willing to accept a price nore than $2. 00 bel ow t he market
price, an inpossible scenario, or cone up with the nopney out
of its own pocket.

But, of course, under this scenario, no cheese
manuf acturer woul d have any noney left in its pocket. In
order to pay a price conpetitive with other outlets for
mlk, its raw nmilk costs in March 2000 woul d be at | east
$11.59 per hundred-wei ght or roughly $1.16 per pound of
cheese. That cost standing al one exceeds the price a
handl er can get for its cheese which is reported by AMS in
March, averaged at $1.11 per pound for cheddar cheese.

The handler will have received five cents |ess
than the cost of its mlk even before paying for the costs
of manufacturing per pound of cheese. Mreover, conpetition
from non-pool ed cheese plants would prevent it fromraising
its finished product prices. De-pooling is sinply out of
t he question.

While | have based the foregoing analysis on al
mar ket figures for class prices and utilization, the sane
conclusion is reached no matter what individual market is
selected for examination. Take the order with the | owest

Class | and highest Class Ill utilization, the Chicago
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mar ket .

For the month of March 3000, the wei ghted average
statistical uniformprice was $10. 18, neaning the Class ||
handl ers drew 64 cents fromthe pool, or $10.18 minus the
Class Ill price of $9.54. A handl er dropping out of the
pool would give up the right to that draw

Perhaps a handler could find suppliers willing to
supply milk for alittle less than the blend price or from
time to tine, sell mlk at a | ower cost during periods of
tenporary over-supply. But 64 cents or 6.3 percent |ess
over a sustained period, this just is not going to happen

I would also note that the option to de-pool is
substantially | ess attractive than in the past due to two
regul atory changes that took effect on January 1, 2000.
First, consolidation has caused sone narketing areas that
used to have low Class | utilization to be part of much
| arger orders with nuch higher Class | utilization.

This is clearly evident in the former marketing
area of southwestern |daho and eastern Oregon. The Class |
use in February was only 11.3 percent in 1998 and a nere
five percent in 1999. But this area is now part of the
consol idated western nmarketing area with a Class | use of
27.6 percent in February 2000.

The higher Class | utilization, of course, |eads

to a |larger spread between the uniformprice and the Cl ass
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Il price. Because de-pooling causes a handler to lose its
right to draw that spread fromthe producer settlenment fund,
de- pool i ng beconmes particularly unattractive.

Second, although the Class | price under the
former pricing systemwas the sumof Class | differentia
and the Class Il price, it is nowthe sumof the Class |
differential and the higher of the advanced Class Il or
Class |V price.

The difference between the Class | price and the
Class Il price will be greater under the new systemin
those nonths in which the advanced Class IV skimprice is
hi gher than the advanced Class IIl skimprice. This wll
al so cause the spread to increase between the uniformprice
and the Class |IIl price, again, naking de-pooling
unattractive.

C) Too low a nmake all owance will cause production
to shift to non-federally regul ated areas. The foregoing
anal ysis denponstrates that setting too | ow a nake al |l owance
wi || cause production of nmanufactured products to be
uneconom cal resulting in disinvestnment in processing
facilities as a direct and sole result of this regulatory
pricing formula error.

But that analysis, of course, only holds true for
those plants that are subject to federal nininmmprice

requi renents. The largest state in terms of mlk
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production, California, is not covered by a Federal Order,
but instead relies on state regulation of mlk pricing.

The inmportance of California's m |k production and
dai ry product production cannot be over-stated in analyzing
the i mpact of changes in Federal Order regul ations.
California consistently is chosen to maintain a state-
regulated milk pricing system Historically, California has
regul ated mininmum prices at |evels bel ow Federal Order
m ni muns. And yet as denpnstrated by the statistics which
follow, m |k production and dairy processing have
flourished.

Past attenpts to legislatively mandate California
to regulate prices at higher levels were flawed econonically
and were ultimately rejected. Consequently, since
California is not subject to Federal Order m ninmum nmilk
price regulation nor is there economc justification to
force California to regulate m |k prices at higher |evels,
the relationship between California mlk and dairy product
prices and Federal Order regulation is critical

While both raw m |k and dairy product production
have increased in both California and the U.S. as a whol e,
the increases for California are staggering. Between 1980
and 1999, total mlk production in the U S. increased by 127
percent. But total mlk production in California increased

by 224 percent.
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During this period, California's share of U S.
total m |k production increased from 10.6 percent in 1980 to
18.7 percent in 1999. The trend in dairy product production
is even nmore pronounced. Between 1980 and 1999, the
production of all cheese in the U S. increased by 199
percent. But in California, all cheese production increased
by 762 percent.

This resulted in California's share of all cheese
production in the U S. increasing from4.6 percent in 1980
to 17.4 percent in 1999. California' s share of total U S.
nonfat dry m |k production increased from20.9 percent in
1980 to 47.2 percent in 1999. And its share of U S. butter
production increased from 16.1 percent to 26.9 percent
during the sane period.

Clearly, USDA cannot ignore the inpact of the U S
-- on the U S. dairy market of dairy products that are
manufactured in plants not regul ated by Federal Orders.

USDA recogni zed this in the hearing notice when it noted
that, "Prices paid for manufactured m |k under Federa
Orders cannot get too far out of alignment with the val ue of
mlk for manufacturing in the rest of the United States."

A conparison of mlk prices paid for mlk used in
manuf actured dairy products between Federal Orders and
California shows that on average Federal Order prices are

al ready higher than those in California. For the 19 nonth
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peri od begi nning with Septenber of 1998 when the NASS survey
data now used to cal cul ate federal mninmmprices first
becanme avail able, the current Federal Order product price
formul a woul d have yi el ded an average Class |1l m ni num
price of $12.82 and an average Class |V mninumprice of
$12.87 both for mlk with 3.5 percent butterfat.

The equivalent California mnimmregul ated prices
for mlk used to make simlar dairy products for the sane
19-nmonth period were $12.75 and $12.77 respectively. Thus,
the Federal Order prices already exceeded the California
prices by seven cents for Federal Order Class Il and by ten
cents for Federal Order Class IV.

The notice of hearing cal cul ates that the proposa
to | ower the make allowance on cheese fromits current 17.02
cents per pound to 14.2 cents would cause the Class |1
price to increase by 21.2 cents per hundred-weight. Such an
increase or anything like it in the already neaningfu
di sparity between Federal Order and California prices is
si nmply not sustai nabl e.

For some proprietary handlers with multiple plants
across the U.S., the opportunity exists to shift in
i ncreasi ng share of production to plants in areas outside of
Federal Order regulation like California. It should be
strongly noted, however, that this opportunity does not

exist for a single plant firmnor for a firmwth all its
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plants located within a single region where Federal Order
regul ati on dom nat es.

Mor eover, the ability of sonme proprietary handlers
to shift production to areas outside of federal regulation
is hardly reassuring to anyone who wi shes to obtain
manufacturing mlk production in the Federal Order system

D) Too |low a nake allowance will cause production
to shift to cooperatively owned processing plants. The
anal ysis of the negative inpacts of too | ow a nmake al | owance
that | have set forth in sections A and B above is, as |
have pointed out, only true for plants that are required by
Federal Order regulation to pay at |least the mnimum price
for the mlk used in dairy product nmanufacturing.

I have already noted that California plants are
not subject to this requirenment, nor are plants that are
owned and operated by cooperative associations. Cooperative
associ ations regul ated by Federal Orders have the |ega
right to distribute the proceeds of their narketing and
operations however the cooperative associati on deens
appropri ate.

To put it another way, cooperative associations
are not required to pay the mininumprice for mlk. Thus,
these types of manufacturing plants are able to adjust for
an inproperly set or too |l ow nmake all owance by paying mlk

producers | ess than the mnimum price specified by the
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order.

Return to our exanple of a cheese price of $1.27
per pound and a nmeke all owance of 15 cents, a resulting
mnimummlk price of $1.12 per pound, and actual costs of
manuf acturing of 17 cents per pound of cheese. W have
al ready seen that the proprietary cheese manufacturer
suffers a loss of two cents per pound of cheese manufactured
and that no mechani smexists by which it can recoup this
| oss.

But a cooperative manufacturer in the sane
position need not pay its farnmer menbers the $1.12 per pound
of cheese for their mlk. It can instead |ower the price to
themto the $1.10 needed to reduce its |losses to zero. The
cooperative could instead choose to pay the federal mininmum
price and finish its operating year with a net |oss which
will then be a portion to the m |k producer nenbers in
either an assessnment or a reduction in nmenber equity.

This merely is as matter of accounting. And the
bottomline is the sane. The cooperative will have -- kept
its plant operating in an economically rational basis and
unli ke the proprietary handler, will not be forced to
di sinvest as a sole result of a misguided regulatory pricing
formul a.

In fact, USDA recogni zes -- acknow edged this

di stinction between cooperatives and proprietary handlers in
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the hearing notice, stating, "It is assunmed that these
proposals will have a | esser effect on farmprices and
recei pts of menber nilk processed and narketed by
cooperatives than on prices and receipts of mlk
manuf actured by proprietary processors."

"A baseline assunption is that a cooperative
passes through to its nmenbers the best price and best return
on investnent that it can. A higher mninum Federal Order
price could result in cooperatives paying higher nonthly
mlk prices, but would result in |lower returns on
i nvestments paid at the end of the year."

As an economi st, | fully endorse this USDA
analysis and its conclusion that, "Total cash receipts for
menber m | k marketings processed by the cooperative would be
changed only by changes in whol esal e product prices."

Well, the short-termresult of specifying the nake
al l omance too lowis likely to be | ess avail abl e pl ant
capacity. The longer run result is that an increasing share
of the U S. production of manufactured dairy products will
shift either to plants owned and operated by cooperative
associations or to areas where Federal Order regulation is
ei t her non-existent or not as nuch of a factor in
determining the conpetitive value of raw mlKk.

In either case, m |k producers' share of the

whol esal e sal es val ue of nmanufactured dairy products is not
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likely to change as the very reason for such a structura
shift in dairy product manufacturing is to avoid the too
high mnimumm |k price resulting fromspecifying a too | ow
make al | owance.

It is likely that in Federal Order areas, the
mar ket woul d continue to clear only through plants owned and
operated by cooperative associations. In effect, these
processi ng cooperatives woul d be bal ancing the market with
the entire expense of doing so placed on their nenber mlk
producers.

Menber m | k producers of bargaining cooperative
associ ations w thout processing plants would not directly
bear this cost. | amnot alone in reaching these
concl usions regarding the del eterious inmpact of too |low a
make all owance. A recent article by Dr. Mark Stephenson of
Cornell University enphasized that, "The real danger in
regulating mninumprices is to regulate a price that is too
hi gh. "

Dr. Stephenson goes on to say, "If processors nust
pay nore than a market clearing price, they will not want to
buy as much milk as is available. Farners may then be |eft
with unsold mlk or their cooperatives will be forced to
find outlets for distressed sales of mlk. This would
constitute one form of disorderly marketing, sonething

Federal Orders are supposed to prevent."
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| amin agreement with Dr. Stephenson's
sentiments. USDA nust take all steps necessary to ensure
t hat nmake al |l owances are not |ess than the actual costs of
manuf act uri ng.

E) The inpact of specifying a too-high nmake
al l omance in Federal Orders is corrected by the market. In
contrast to the severe and negative inpacts of specifying
too |l ow a nake allowance in Federal Orders, a too high nmeke
al  owance, that is one that is in excess of the true costs
of manufacturing, would have nmuch | ess influence on the
structure of dairy markets.

This is largely a function of the role of m ni num
mlk price regulation in Federal Orders where plants can and
often do pay nore than the mninmumprice for raw nm |k used
to make manufactured dairy products. For plants owned and
operated by cooperative associations, a too high nake
al |l omance makes no difference in the ultimte price
delivered to m |k producer nmenbers for raw ml k.

As an exanple, if the cheese nake all owance were
hypot hetically set too high, say, 20 cents versus a 17-cent
actual total cost of manufacturing, the cooperative
association would return the extra three cents per pound of
cheese manufactured to its nmenber m |k producers either in
the formof an over-order premumor at the end of the year

when operating returns are distributed.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

275

For those plants not operated by a cooperative
associ ation, conpetitive market conditions would influence
the |l evel of over-order prem uns paid above the Federa
Order mnimum price. Cooperative associations, as already
di scussed, would pass all of the whol esal e sal es val ue of
dairy products in excess of that needed to cover the tota
costs of manufacturing to their nmilk producer nenbers.

Si nce cooperative associations are significant
pl ayers in the manufacturing of dairy products, 76 percent
of the dry m Ik products, 61 percent of the butter, 48
percent of the dry whey products and 40 percent of the
cheese produced in the U.S. in 1997 according to Dr. Ling,
they are a considerable force to be reckoned with in the
mar ket pl ace.

In order to maintain -- remain -- excuse me, in
order to remain conpetitive in the marketplace for raw nmlKk,
a proprietary plant would have to pay an anmount at | east
equal to the cooperative association in the above exanple as
an over-order premium In short, market forces will result
in over-order premiunms that will adjust the amunt being
paid to farners to reflect the fact that the make all owance
was set higher than the actual cost of production.

This is in keeping with the approach to m ni mum
price regul ation described by the University Study

Committee, or USC, that hel ped shape the final rule and
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which | endorse as an econoni st who served on this study
conmittee.

"While the AMAA was enacted a half century ago
regul atory experience indicates that mnimmpricing allows
|atitude for market forces to operate, while providing
stability, orderliness and a reflection of national supply
and demand conditions. |In other words, the USC concl udes
that the framers of the AMAA acted with considerable w sdom
and insight which should be taken seriously in designing a
substitute for the M\Wprice series."

I ndeed, when one takes a step back, one sees that
all owi ng nmarket forces to play a significant role in
deternmining the m nimumprice of mlk used for manufactured
products is deeply ingrained in the Federal Order System
For decades, the Class Il price was exactly equal to the
mar ket price as established by the price paid for
unregul ated Grade B milk in Mnnesota and W sconsin.

In other words, market forces did not nerely play
a significant, but a deternminative role in setting
manufacturing mlk prices. It should give no one pause to
continue with that general philosophy under the new product
price formulas and to allow market forces to correct for any
make al |l owances that are set too high. This would be true
even if too | ow make al |l owances did not carry such severe

adverse consequences.
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One comonly nmade argunent agai nst setting a too-
hi gh make al l owance is that while conpetitive market forces
wWill result in an over-order prem um being paid to the
producers supplying that plant, the added val ue of the raw
mlk input will not be pooled in the Federal Order and,
therefore, will not be part of the total price paid to mlk
producers supplying other plants.

Thi s argunment has no economic basis in fact.

Consi der the followi ng exanpl e where a cheese pl ant

regul ated by a Federal Order had the cost of manufacturing
of 17 cents per pound of cheese. But the Federal Order neke
al l omance is 20 cents per pound. And the whol esale price of
cheese is $1.27.

If this is a plant owned and operated by a
cooperative association, mlk producer nenbers will receive
not nearly the minimumprice for nmlk of $1.07 or $1.27
m nus the 20 cent nmke allowance, but will also receive the
three cent difference between the Federal Order nake
al l omance and the plant's actual cost as an over-order
premium As described above, other non-cooperative cheese
pl ants woul d al so have to pay this three-cent over-order
prem um for conpetitive market reasons.

Furt hernore, other non-cheese plants would al so
need to increase their over-order premumin order to

conpete for a raw m |k supply in this market. In a Federa
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Order, all producers receive the same ninimum price
regardl ess of which products their mlk is made into.

In the above exanpl e, cheese plants in the Federa
Order would be paying their mlk producers the sane m ni mum
price as every other plant in the Federal Order plus the
t hree-cent per pound of cheese over-order premium In order
to conmpetent for a mlk supply, all other plants in the
mar keti ng area would have to pay an equivalent three cents
per pound of cheese above the m ni mum price.

2) What factors should be included in determning
make al |l owances? As | have explored at length in section 1
under product price formulas, the mininummnlk price equals
the finished product price mnus the nake all owance. And,
therefore, the nmake all owance equals the finished product
price minus a mninmmmlk price.

In other words, product price fornmulas are
designed to require the manufacturer to pay to the dairy
farmer in the formof a regulated mininmum price everything
the processor receives for its finished product in excess of
the make al l owance. The processor by definition never gets
to hold on to a penny nore than the nmeke all owance.

G ven this purposeful design, it seens perfectly
obvi ous fromthe standpoint of an econom st, and for that
matter a plant operator, that all costs that a processor

incurs in taking raw mlk and turning it into a finished
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product must, and | will repeat nust be included in the nmake
al l omance. To do anything el se would guarantee that a
processor will never be able to cover its costs and nust
di sinvest fromits manufacturing facilities and activities.

The reasons why the processor cannot adjust for a
make all owance that fails to include all such costs by
raising its finished product prices were fully explained in
section 1(A) of this testinony. |DFA, therefore, strongly
supports using actual industry datas for costs of
manuf acturing as the basis for order make all owances.

This must include all costs beginning with those
raw m | k procurenment costs not directly reflected in the
price paid for the rawnmlk all the way through the costs of
mar keti ng bul k conmodities in the whol esal e dairy market.

In other words, all costs commensurate with producing,

mar keti ng and delivering the products for which the prices
are gathered by the NASS dairy products prices survey nust
be i ncl uded.

Failure to include any cost incurred during this
process of taking raw mlk and delivering a finished
whol esal e product would result in too | ow a nake al |l owance
whose consequences | have al ready outlined.

Anmong the costs that nust be included in the nmake
al l omance are the followi ng: a) Procurenent costs. Raw

m |k does not mmgically appear at a manufacturing plant's
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receiving area. In addition to the price paid for the raw
m | k, most manufacturing plants have costs associated with
ensuring that a sufficient volume of mlk is delivered in a
timely fashion to the plant. For exanple, field staff, mlk
assenbly coordi nati on and shi pper rel ations.

Such costs nust be included in the difference
bet ween the whol esal e sal es value and the price paid for raw
mlk if a plant is to continue to operate over tine.
Several proposals for this hearing have suggested using
summary data fromthe annual survey conducted for
cooperative associations by USDA's Rural Business
Cooperative Service

I will discuss |later sone other problens with this
data source. But the problem| will note here is that the
instructions for conpleting that survey specifically asks
that all mlk procurenment costs be excluded fromthe costs
accounted for in the survey. One reason may be that for
cooperatives, sone mlk procurement costs such as those for
field staff are difficult to apportion anmong the multiple
functions they performlike nmenber relations versus mlk
procurenment.

| DFA specifically opposes those proposals that
suggest using data that does not include this cost of
obtaining raw m |k includi ng proposal nunmbers 6, 7, 9, 10,

17, 15, 16, 21, 22, 23, 24 and 25.
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b) Marketing costs. Another key cost which is
excluded fromthe Rural Business Cooperative Service survey
is the cost associated with marketing the finished bulk
commodity. Once again, the whol esal e sal es val ue does not
magi cal | y appear as soon as a dairy product is produced.
Manuf acturi ng plants have costs associated with marketing
and selling their finished products which must be covered
over tine if the plant is to remain in operation.

Some proposal s that suggest that the RBCS survey
be used in determ ning make all owance specifically seek to
i nclude an all owance for marketing costs in the nake
al I omances i ncl udi ng proposal nunbers 6, 14, 21 and 23.
However, proposal nunbers 2, 7, 22 and 24 do not include a
mar keti ng al | omance. And | DFA opposes those proposals on
thi s basis.

c) Cost of capital. The RBCS survey specifically
excl udes an all owance for the cost of capital invested in a
manuf acturing plant. But capital costs nust be incurred in
order to finance the construction and other non-operating
aspects of the plant. |In order to ensure the long-term
econonmic viability of such plants, an amunt sufficient to
cover the cost of capital invested whether that capital is a
result of borrowed capital or investor capital nust be
i ncluded in any deternmination of the cost of manufacturing

used as the basis for nmake all owances.
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| DFA opposes those proposals in the hearing notice
that do not include an allowance to cover the cost of
capital for manufacturing plants including proposal nunbers
6, 7, 9, 10, 14, 15, 16, 21, 22, 23, 24 and 25.

d) Adnministrative costs. |Instructions for
conpl eting the RBCS survey specifically exclude
adm ni strative costs which are noted on the survey to
i nclude plant office costs, the plant nanager wages and
corporate overhead. These are all necessary costs
associated with operating a manufacturing facility and | DFA
opposes those proposals that do not include an allowance to
cover adm nistrative costs for manufacturing plants
i ncl udi ng proposal nunbers 6, 7, 9, 10, 14, 15, 16, 21, 22,
23, 24 and 25.

Aside fromthese key aspects of the total costs of
manuf acturing dairy products, there appears to be little
di sagreenment in the industry about the inclusion of nopst
pl ant operating costs. These include all |abor costs
associated with the conversion of raw milk to finished bul k
dairy products, e.g. direct plant |abor costs and
supervi sory | abor costs all including fringe benefits, al
non- | abor processing costs, for exanple, electricity,
natural gas, sewer and water, repairs and nmintenance, and
all costs of ingredients other than the price paid for raw

m |k ingredients and packagi ng.
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Failure to include any of the costs described
above would result in too | ow a make al | owance and the
di sorderly marketing conditions that would follow. |DFA
supports the proposals that seek to include all costs
associated with taking raw m |k and processing and nmarketing
of finished dairy product in the whol esal e market incl udi ng
proposal nunbers 12 and 20.

3) The data sources that should be used to
deterni ne nmake all owances and the nake all owances that
shoul d be incorporated into the fornulas. | have now
di scussed the costs that nust be included in the make
al l omances. The next step is to deternm ne what those costs
are.

One inportant criterion is that the cost data
represent plants owned and operated by both cooperative
associ ations and non-cooperative plants. To begin with,
both types of plants can be subject to Federal Order
regul ation. And both conpete with each other regardl ess of
whet her they are regul ated by the Federal Order System

In addition, the NASS dairy products prices
surveys that provide the product price data used in the
product price fornulas include both types of plant ownership
inits survey. |In order to ensure an appl es-to-apples
mat chi ng of prices and costs, the data used in the Federa

Order product price formula should make every effort to
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i nclude data fromthe same sources.

Furthernore, manufacturing plants subject to
regul ati on based on the make al |l owances used in Federa
Orders conpete with plants that are not subject to such
regul ation. In sonme cases, these may be plants that are not
regul ated by either federal or state milk price regulation
and, therefore, have no regulated mnimmnmnlk price
requi renents.

In other cases, these plants will be subject to
state mlk price regulation which may use different nmake
al l omances. In either case, failure to include these plants
and data used to determ ne Federal Order nmke all owances
could result in a non-representative make al |l owance,
potentially providing incentives for investnments in existing
and new plants and equi pnent outside of Federal Order
regul ati on.

In the final rule, USDA stated that, "The nake
al l omances contained in the proposed rule were devel oped
primarily from nake all owance studi es conducted and
publ i shed by Cornell University and an anal ysis of
manuf acturing plant size in relationship to the data
contained in the Cornell studies. Audited cost of
production data published by the California Departnent of
Food and Agriculture was also used in determning a

reasonabl e | evel of make all owances."
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| DFA notes that the Cornell studies relied on in
the proposed rule were all published between 1987 and 1992,
and all relied on data nore than ten years old at the tine
the proposed rule was published in January 1998.

USDA then noted, "Nearly all the comments received
relating to make all owances asserted that the proposed rule
make al | owances were understated.” 1In the final rule, USDA
substantially changed nearly all the nake all owances to
reflect these comments. I n place of the out-of-date Cornel
studies, USDA relied on two primarily sources of data on
make al |l owances that were identified by industry in witten
comments on the proposed rule.

The first was nmake al |l owances col |l ected and
publ i shed by the California Departnent of Food and
Agriculture, or CDFA, which is part of CDFA's ongoing mlk
pricing system This data is based on audited surveys of
pl ants whi ch nmake nostly cheddar cheese and includes costs
associated with all bul k cheddar cheese package si zes,
al t hough packagi ng | abor and packagi ng expenses refl ect
costs fromonly the 40-pound bl ock cheese plants in the
survey.

In its final decision, USDA reported that the CDFA
data supported a make al |l owance of 18.55 cents per pound of
cheese. This was based on CDFA's audited survey of nine

cheddar cheese plants with a total processing vol unme of
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375.6 mllion pounds for the two-year period from January
1995 t hrough Decenber 1996.

The second source of data was provided by the
Rural Busi ness Cooperative Service of USDA. As part of its
ongoi ng techni cal assistance programto cooperatives, RBCS
annual |y surveys cooperative dairy manufacturing plants
about costs of processing. This is not a nmake all owance
study, but rather an effort to provide cooperative dairy
pl ants with benchmark data for costs of nmanufacturing.

This survey is not limted to 40-pound bl ock
cheddar cheese, but includes all sizes and packagi ng types
i ncl udi ng 640- pound bl ocks and 500-pound barrels, and even
i ncludes data from plants which produce both cheddar and
ot her types of cheese.

However, this survey explicitly excludes the costs
associated with procuring raw nm |k, marketing the finished
dairy product and all owance for the cost of capital invested
in the plant, and even excludes the adm nistrative costs
associated with managi ng the plant, the plant office costs,
pl ant manager salary and fringe benefits and corporate
over head.

Inits final decision, USDA reported that the RBCS
data supported a meke all owance of 15.4 cents per pound of
cheese. This was based on data provided by four

cooperatives on six cheddar cheese plants with a tota
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processing volune of 352.6 mllion pounds for cal endar year
1996.

I ndustry coments submtted to USDA during the
ref orm process contai ned suggestions raising fromusing --
rangi ng fromusing the RBCS study alone to using the CDFA
study al one to set the make all owance for cheese in the
Class |1l product price forrmula. |DFA and others suggested
usi ng an average of the two sources of data weighted by the
vol une of cheese processed.

In the final rule, the suggestion was the one
adopted by USDA resulting in a nmake all owance for cheese of
17.02 cents per pound. Since that tinme, CDFA has conpl eted
addi ti onal surveys of nmake allowances. The npbst recent data
was published in February 2000.

CDFA reported data for nine cheese plants,
representing 466 nillion pounds of cheese production with a
wei ghted by volume of cheese produced average, actual, tota
cost of manufacturing of 16.93 cents per pound of cheese.
| DFA believes this data provides a very useful input for
deternmi ning Federal Order nake al |l owances.

The vol une covered by the survey is substantial
The survey does not specifically exclude noncooperative
plants. The CDFA audits all the plants in the survey. And
the only cost not included in this report are those

associated with marketing the finished product.
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However, |DFA strongly believes that data
representative of other geographic areas of the country in
addition to California also should be used as input in
determ ning make all owances. 1In the final rule, the only
data avail able for geographic regions outside of California
was the study | have already nentioned that is conducted as
part of a technical assistance program by the Rural Business
Cooperative Service

Accordingly, USDA had little choice but to include
its data. But this data has several serious drawbacks.
First, the purpose of the study is to provide operating cost
benchmarks for in-plant costs of manufacturing, not for the
pur pose of determ ning nmake al |l owances.

Second, as | have noted above, a nunber of
i mportant cost elenments are excluded fromthis survey.
Third, the RBCS data for 1996 represented only six cheddar
cheese plants fromonly four cooperative associations and
i ncluded data on the cost of manufacturing dry whey from
only three plants.

As | have noted, this RBCS was the only non-
California data avail able when the final rule was
promul gated. And USDA had little choice but to use it.
That is no |longer the case. For the purpose of this
heari ng, one of IDFA s constituent organizations, the

Nat i onal Cheese Institute, undertook a rmuch broader survey
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of cheese plants to obtain the costs of manufacturing
cheddar cheese and dry whey.

A survey form was devel oped by NCI that foll owed
that used by the RBCS, but does not exclude costs associ ated
with procuring raw m |k and explicitly includes the costs of
mar keti ng finished dairy products and admi nistrative
over head, both excluded by the RBCS survey.

NCl by design did not ask for cost of capital data
because it was preferable to rely on the audited plant data
from CDFA for the cost of capital. Since the CDFA uses a
consi stent nethod of determining the total capita
i nvestment in each surveyed plant and then uses this current
-- and then uses the current prine interest rate to
establish the total value on the return of capital invested.

This NCI survey form a copy is attached to ny
testi mony, was sent to all dairy product nmanufacturing
pl ants that manufacture cheddar cheese according to USDA's
pl ant inspection |ist except for those plants located in
California and, thus, already represented by data in the
CDFA audited survey.

In addition, because CDFA does not collect any
data on the costs of manufacturing dry whey, the NCI whey
survey included cheese plants in California that
manuf actured dry whey, as well as plants in other states

t hat produced products other than cheddar cheese but do
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produce dry whey. These plants were only asked to provide
data on dry whey.

Al plants were asked to provide data for the npst
recent 12-nmonth period available with a preference for data
whi ch had been confirned by at least internal firmaudit.
Actual plant data was not reported to IDFA in order to
assure the confidentiality of individual plant data.

Instead, all data was subnitted to a third party survey and
accounting firm Association Survey Resources or ASR LLC of
Bet hesda, Maryl and.

At I DFA's direction, ASR checked each data item
reported agai nst the range of data reported in the 1996 RBCS
survey. Any data item which was on a per-pound- of -cheese
basis nmore than ten percent outside of the range of data
reported in the 1996 RBCS report resulted in a call from ASR
to the plant contact indicated on the NCI survey formto
confirmthe data as reported.

Fifteen plants fromten different firnms returned
useabl e data on the cost of manufacturing cheddar cheese.
Seven plants fromsix firnms responded with data on the cost
of manufacturing dry whey. The 15 cheddar cheese plants
reported a total volune of cheese manufactured of 1.029
billion pounds of cheese annually, represented 36.5 percent
of the total U.S. cheddar cheese production of 2.817 billion

pounds reported by USDA NASS in 1999.
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The wei ghted by vol une of cheese produced average
of total cost of manufacturing for all 15 plants was 16.79
cents per pound of cheese. The NCI survey also found that
the cost of marketing, which is not included in either the
RBCS or CDFA surveys, was 11 -- excuse nme, was 0.11 cents
per pound of cheese.

For the follow ng calcul ation, |IDFA added this
0.11 cents marketing cost to the CDFA wei ghted average
cheese cost of manufacturing of 16.93 cents for a total cost
of manufacturing including marketing of 17.04 cents for the
CDFA data. Conbining the NCI and CDFA surveys results in
data from 24 cheese plants with a total conbi ned cheese
production of 1.495 billion pounds or 53.1 percent of tota
US cheese production in 1999.

The wei ghted average cost of manufacturing
i ncl udi ng marketing cost and an al |l owance for cost of
capital using both these sources of data is 16.87 cents per
pound of cheese. |DFA proposes that USDA adopt as a nake
al l omance for cheese a value no | ower than 16.87 cents per
pound of cheese for use in the protein product price
f or mul a.

In fact, USDA woul d support no change in the
cheese nmke allowance in the protein product price formula
fromits current level of 17.02 cents per pound of cheese.

And | have included a table that shows the cost in the CDFA
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survey and simlarly grouped costs fromthe NCI survey and
our comnbi ned wei ghted average of the two.

MR, ROSENBAUM  Dr. Yonkers, | think you said USDA
in that |ast sentence. You neant |DFA would support no
change?

THE W TNESS: Yes.

MR, ROSENBAUM | hope USDA, also

THE WTNESS: |'m sorry.

MR, ROSENBAUM  But your testinony is to |DFA.

THE WTNESS: Yes, | can't read what | wrote.
Thank you, Steve. |In the final rule, the USDA did not rely
directly on a survey of the costs of manufacturing dry whey
in determning the nake all owance for the other solids
product price fornmula. USDA instead used as a surrogate for
actual whey cost of manufacturing data the nake all owance
used for nonfat dry mlk which was 13.7 cents.

| DFA believes this approach results in too |ow a
make al |l owance for dry whey. First, raw liquid whey is
approxi mately 94 percent water conpared to liquid skimmilk
which is approxi mately 91 percent water.

The cost of renoving the water fromliquid whey is
therefore greater than that for skimmnilk because there is
nore to renove. In addition, | understand that the
manuf acturi ng process for dry whey requires a

crystallization process which is a nore costly drying
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process than that used for nonfat dry milk which is not
crystallized.

In the NCI survey, the seven plants reporting cost
of manufacturing for dry whey produced 307.2 mllion pounds
of dry whey in 1999. This represents 28.4 percent of the
1.083 billion pounds of dry whey for human use produced in
the U.S. in 1999 as reported by USDA's NASS.

The wei ghted by vol une of dry whey produced
average of the cost of manufacturing dry whey was 15.92
cents per pound of dry whey. |DFA proposes that USDA adopt
as the nake allowance for dry whey a value no | ower than
15.92 cents per pound of dry whey for use in the other
solids product price fornula. And, once again, we have
included a sinmlar table. Since there was no California
data, there is no weighted average of the two. It is just
the NCI survey data.

The conbi nation of the CDFA and NCI survey data
provi des a nore than sufficient, indeed, a very solid
foundati on for deternmi ning make al |l owances. These data
sources overcone the numerous deficiencies | have identified
in the RBCS survey data. |DFA therefore supports the use of
the CDFA and NCI data and opposes those proposals that would
base the nmake al |l owances on the RBCS survey, proposal nunber
6, 7, 14, 15, 16, 21, 22, 23 and 24.

4) The current yield factor should not be changed.
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As with nake all owances, an inappropriate yield factor in
the product price forrmulas can have serious and negative
repercussions on plants and dairy industry structure. In
the case of nmke allowances, the negative inpacts result
froma make all owance that is too |l ow as conpared to actua
costs of production.

In the case of yield factors, the negative inpacts
result fromoverstating the amount of dairy products that
can be produced froma given unit of mlk conmponents. Such
an error would overstate the whol esal e sal es val ue
attributed to the yield of each conponent. This would cause
the handl er to over-pay for the conponent and just like a
t oo-1 ow nmake al l owance, cause its operations to be
uneconomi cal

The yield factors addressed by the proposals in
the notice of hearing are those used to conpute the m ni num
prices of protein and nonfat solids. For the reasons | will
now expl ai n, none of these proposals should be adopt ed.

A) The cheese yield factor. Four proposals favor
changing the yield factor associated with the butterfat
adjustnment in the protein product price fornmula used in
calculating the minimumprice for Class Ill mlk, proposa
nunbers 10, 11, 14 and 15. All of these proposals concern
the retention of butterfat in cheddar cheese manufacturing.

Currently, the Federal Order product price formula
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for protein includes a nmultiplier of 1.582 which is based on
the fact that on average 90 percent of the butterfat is
retained in cheese during manufacturing. The other ten
percent on average ends up in the whey creamfraction and is
usual ly recovered as whey creamwhich | amtold is generally
sold at a discount to sweet cream

Proposal nunbers 11, 14 and 15 all suggest using a
butterfat retention of 91 percent, while proposal nunber 10
suggests a butterfat retention of 92 percent. |DFA opposes
all four of these proposals and there are two reasons why.

1) Cass Ill mlk is not Iimted to cheddar cheese produced
at a single butterfat recovery rate.

The first reason why the yield should not be
changed results to the fact that the Class Ill price is the
m ni mum price that nust be paid for all hard cheeses, not
just cheddar cheese. |Indeed, only 35 percent of the cheese
manufactured in the United States during 1999 was cheddar
cheese. In addition, there is not data avail abl e which
i ndicates the average butterfat recovery rate of the cheddar
cheese transactions reported in the NASS dairy products
prices report.

Using the wong yield factor even with the correct
price series could overstate the total value of cheese from
a given unit of mlk. As | have already noted, any fornula

that overstates the amount of dairy products that can be
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produced froma unit of mlk conponents overstates the
whol esal e sal es value attributed to the yield of each
conmponent. Thus, a yield factor that is based upon cheddar
cheese but applies to lower yield cheeses as well wll over-
price the milk going into those cheeses.

Thi s phenonenon was recogni zed by USDA in the
final rule and, in fact, formed the basis of its decision to
reject proposals to set the yield factor in the fornula at
0.91 rather than 0.90. "Since Class IIl includes other
types of cheese such as npzzarella that has a | ower fat
retention than cheddar cheese, increasing the val ue
attributed to that retention is not appropriate. |ncreasing
the protein price for all mlk used in Class Il based on
only a portion of the products included in Class Il would
put other Class IIl products at a conpetitive di sadvantage."”

“"Cal culation of a mninmumprice will enable
handl ers to adjust prices paid to producers above the

m ni rum Federal Order prices. Therefore, the 1.582 factor

will be used in the protein price formula contained in this
decision.”

As | have said, others will -- excuse me, close
quote. As | have said, others will testify as to the yield

experienced with those other cheeses. But as an econom st,
| can state that the conclusions drawn in the final rule are

as sound today as they were then.
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2) The yield factor cannot be set at a |level that
i gnores shrinkage. There is another reason why the cheese
yield factor should not be increased. The scientific work
suggests that a cheddar cheese plant can achieve a
recovery -- excuse ne, the scientific work that suggests
that a cheddar cheese plant can achieve a recovery of
butterfat in cheddar cheese higher than 90 percent bases
that inclusion on a theoretical anmount of cheese that can be
produced in a closed systemstarting froma given quantity
of mlk in the vat at the plant.

But handl ers nust pay for mlk based upon the
quantities neasured at the farm not in the vat. And there
are significant |losses of mlk or shrinkage that occur
between the time the nmilk is neasured at the farm and the
poi nt at which the finished product is produced.

I aminfornmed that shrinkage is on the order of
two percent for the average cheese nmanufacturer. Under the
Federal Order System the manufacturer nust pay for that
mlk including the protein contained in that mlk even
t hough by definition none of it makes its way into a
fini shed product and the manufacturer accordingly gains no
econonmi ¢ benefit fromit.

This shrinkage is not accounted for in the nake
al l omance or anywhere else in the product pricing fornul as.

The only place where shrinkage can be accounted for is in
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the yield factor. Setting a yield factor below that which
is theoretically achievable in a closed systemstarting with
the mlk in the vat is precisely how that should be
acconplished. That is what the current product price
formul a does. Raising the yield factor in the direction of
the theoretical yield is a step in the wong direction

B) Nonfat solids. Currently, the Federal Order
product price fornula for nonfat solids used to cal cul ate
the Class IV price includes a divisor of 1.02. Two
proposal s suggest changes to that divisor, proposals nunber
27 and 28. One proposes changing the divider to 0.99 and
the other to 0.975.

Bot h proposals are based on the purported need to
account in the divider for the average percent npisture in
nonfat dry mlk, a soon to be two percent npisture in
proposal nunber 27 and 2.5 percent noisture in proposa
nunber 28. These proposals m ght nake sense if the only
thing produced when raw nmlk is processed into Class |V
products were butter and nonfat dry mlKk.

But, in fact, raw mlk processed into Class IV
dairy products, butter and nonfat dry mlk, will also yield
some nonfat solids in the formof dry butterm |k, a |ower
val ued product. Indeed, the key reason USDA noted in the
final rule for selecting the 1.02 yield factor for nonfat

dry mlk was the need to account for this dry buttermlKk.
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And | quote, "Since butterm |k powder is also
used" -- "is also a product of manufacturing butter and
nonfat dry mlk, its value needs to be addressed. Because
the proposed rule did not account for the yield of
butterm Ik, the 0.96 factor was appropriate.”

"However, failing to account for butterm |k powder
resulted in overstating the nonfat solids price since the
pounds of nonfat solids were understated. Use of the 1.02
factor allows the nonfat solids contained in nonfat dry mlk
and butterm | k powder to be accounted for and the val ue of
all nonfat solids to be accurately reflected in the nonfat
solids price." And | close quote.

| agree with that analysis. USDA nmade the correct
adjustnments in setting a yield factor of 1.02 in order to
account for the fact that nonfat solids and dry buttermlk
are a product of Class |V processing and have a | ower val ue
than those used in nonfat dry mlK.

The latter is evident in the fact that over the
19-nmont h peri od begi nning Septenber 1998, the central
states' dry butterni|lk average price was 0.9 -- excuse ne,
0.798 dollars per pound while the central states nostly
priced for nonfat dry mlk averaged $1.043 per pound, a
di fference of 24.5 cents per pound.

The adoption of a yield factor in the final rule

of 1.02 accounts for this |ower value of dry buttermilk
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wi t hout unduly conplicating the nonfat solids product price
formula. The only other manner in which this could be
acconpl i shed would be to add a dry butterm | k conmponent to
the Federal Order product price fornulas.

But this would require that dry butterm | k be
added to the NASS dairy products prices survey and that a
make al |l owance and yield factor be established for this
product. This would be quite a burdensone undertaking for
very little benefit. It is a far better solution to account
for dry butternm |k through the adoption of the 1.02 yield
factor as the final rule is done.

Therefore, | DFA opposes proposals -- proposa
nunbers 27 and 28 which woul d abandon this approach w thout
provi ding any alternative neans of addressing the dry
butterm | k issue.

5) Finished product prices should continue to be
determi ned through the NASS surveys. The product price
formul as used to determine mninmumm |k prices under the
final rule are based on the whol esale selling prices of
butter, cheddar cheese, nonfat dry mlk and dry whey. As a
primary buil di ng block of Federal Order minimumnmnilk prices,
t hese whol esal e prices determ ne what handl ers pay and
producers receive for all regulated nmilk under the Federa
Order Program

Therefore, it is inperative that the whol esale
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selling prices used to determine m ni num Federal Order
producer prices represent the whol esal e value of the
underlying product in the marketpl ace as accurately and
conpletely as possible. Accurately representing the average
whol esal e price of these products in the marketplace can
only be acconplished by including the | argest possible
sanpl i ng of whol esal e pri ces.

For that reason, the product prices used to
determ ne Federal Order m ninmum prices nmust represent actua
mar ket sal es transactions. In addition, the product price
data shoul d represent transactions fromall areas of the
country and not be limted geographically to one sales
regi on or another.

Finally, such price data should include the
| argest vol unme of manufactured dairy products as possible.
Currently, only the dairy product prices survey conducted
weekly by the National Ag. Statistics Service of USDA neets
these criteria. |DFA supports its continued use and opposes
all proposals to substitute a different information source.

| DFA, therefore, opposes proposals 1, 10, 19, 26
and 27. The nost frequently cited alternative to the NASS
dairy products prices survey is the Chicago Mercantile
Exchange, or CME spot markets. However, USDA in the fina
rul e di scussed the nany reasons why the CME is not a

suitabl e data source for any of the four products at issue.
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First, noting that the CME weekly cash butter
contract had been used in setting the butterfat
differential, the final rule states, "This price series has
been criticized due to the thinness of trading."

Wth respect to cheese, USDA stated in the fina
rule, "Criticismof the cheese exchange trading including
i naccurate representation of cheese prices and accusati ons
of market mani pul ati on reached the point that the nationa
cheese exchange di sconti nued tradi ng and cash tradi ng of
cheese noved to the CME. The CME al so has received sone
criticismfor thinness of trading."

While there exists a cash contract for nonfat dry
mlk at the CME, USDA noted in the final rule that, "There
is very limted exchange trading of nonfat dry mlk."
Finally, there is no cash exchange market for dry whey.

All of the avail abl e evidence supports the
correctness, both then and now, of USDA' s decision in the
final rule not to utilize CME data. Since Septenber 1998,
the vol une of cheddar cheese included in the NASS dairy
products prices survey has represented 26.4 percent of al
cheddar cheese production in the U S. During the sane 18-
nmont h period through February 2000, the CME vol une of
cheddar cheese traded represented only 1.7 percent of U. S
cheddar cheese production.

To switch fromthe NASS data to the CVE data woul d
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be to switch froma very broad to an extrenely thin
representation of actual cheese transactions. The sane is
true for butter. For the same 18-nonth period, the NASS
survey vol unmes represented 14.4 percent of all U S. butter
production while CME trading consisted of only 2.6 percent.

This thinness carries through consequences.

First, it raises the very real prospect that the reported
prices are not, in fact, representative of finished product
transaction prices. But the prices used to set mnimmmlk
prices nust be accurate if the entire pricing systemis to
function properly.

Second, these markets are sufficiently thin so as
to encourage purchasing for the purpose of causing mninmm
mlk prices torise if they formthe basis of mnimmnmlk
prices. In addition to their thinness, the CME narket is
not national in scope. |In the final rule, USDA noted that,
"The scope of the surveys that have been undertaken by NASS
and their geographic representation appears to be
conpr ehensi ve. "

But because the CME spot prices represent
transactions in Chicago only, the CME spot prices do not
satisfactorily capture the national scope of manufactured
dai ry product markets.

A final criticismof using CME spot prices in

deternining Federal Order mininmumprices concerns the inpact
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on futures markets. The Commodity Futures Trading
Commi ssion, or CFTC, has strict rules to protect against
mani pul ati on of underlying cash markets for the purpose of
reaping |large gains on futures positions.

For exanple, in the thinly traded CME spot cheese
mar ket, it would be possible for a cheese nanufacturer to
take a |l arge short futures position by selling several mlk
futures contracts and then sell a smaller quantity of cheese
on the CME spot market well under the opening cash price.

If there is not an adequate trading for the spot
cheese narket to rebound in the sane tradi ng session and the
cheese manufacturer is able to nove the spot narket
dramatically | ower by selling a small quantity of cheese on
the spot market, the mlk futures markets will respond by
dr oppi ng accordi ngly.

The cheese manufacturer then buys back the futures
contracts at the reduced futures price and nakes a ten-
dollar profit in the futures markets for each dollar lost in
the spot market. To protect against this type of
mani pul ati on, the CFTC determ nes futures position limts
based on the volune represented by the underlying cash
mar ket .

In the case of the nmilk futures market, the
underlying reference price -- prices are the NASS survey

prices, cheese, butter and dry whey used to determ ne the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

305
Class |1l mlk price. Because the NASS survey captures 15
to 25 percent of the markets for these products, it would be
very difficult for one manufacturer to mani pul ate the survey
prices. Therefore, the CFTC all ows rather liberal position
l[imts on milk futures contracts.

Thi s encourages trading activity which increases
liquidity in the market and all ows adequate opportunities
for hedgers to secure price protection. However, adopting
the much thinner traded CME spot market is the basis for
determining Class Il prices would dramatically increase the
opportunity to mani pul ate the cash market for futures market
gai ns.

Consequently, the CFTC likely would have to
dramatically reduce futures nmarket position limts for
contracts based on either Class nmlk prices or dairy product
prices. This would provide a disincentive to traders to
participate in the futures markets and thereby reduce
producers' and processors' ability to gain price protection
by hedging their sales or purchases on the futures markets.

6) The NASS survey should be inproved. For the
reasons | have just explained, the Federal Order's reliance
upon the NASS surveys should be retained. But the survey
shoul d be inproved in two ways. a) The NASS survey shoul d
i ncl ude 640-pound bl ock cheddar cheese. As set forth in

proposal nunber 12, the NASS cheese survey shoul d be
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expanded to include 640-pound bl ocks.

While no publicly available data on tota
producti on of 640-bl ock cheddar cheese exists, industry
esti mates suggest that 640-bl ocks could represent as nuch as
20 to 25 percent of total cheddar cheese production.
Intentionally excluding such a | arge percentage of cheddar
production dramatically limts the NASS survey's ability to
represent the true whol esal e val ue of cheddar cheese.

Under no circunstance shoul d any proposal be
accepted that woul d reduce the percentage of cheese covered
by the NASS survey and included in the product price
formul as. | DFA strongly opposes proposal number 1 which in
addition to proposing to use the CMVE instead of the NASS
survey, also proposes to use only cheddar cheese data for
40- pound bl ock packages.

Over the period Septenber 1998 through February
2000, the conbi ned 40-pound bl ock and 500-pound barre
vol unme on the NASS survey represented 26.3 percent of tota
cheddar cheese production with 500-pound barrels
representing 61 percent of the NASS survey vol une.

El i m nati ng 500-pound barrel cheese and cal cul ati ng Federa
Order mninmum prices would have reduced the sanmple from 26. 3
percent of total cheddar production to only 9.5 percent.

b) G eater steps should be taken to verify the

NASS survey data. While IDFA strongly supports the
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conti nued use of the NASS surveys, they can be inproved.
Unlike all other agricultural commdity data coll ected by
USDA, this is the only data used directly to deternine
m ni mum prices that nmust be paid to producers by processors.

The current NASS survey is neither mandatory nor
subject to audit or verification in any way. |DFA urges
USDA to meke changes to the NASS dairy products prices
survey in order to mnimze potential errors that could
result in ms-specification of mininmumprices.

One option would be to nmake the NASS survey
mandatory. | have included an addendumto ny testinmony, a
di scussion of the authority that |DFA believes USDA
currently has to do so. At the very |least, the NASS survey
shoul d be nodified in order to allow USDA to periodically
ascertain whether or not whol esal e sales transaction data is
bei ng reported correctly.

One way to do so which is fully supported by | DFA
is to verify periodically that the data reported by
manuf acturing plants is confirnmed by those customers
purchasi ng the products. W recognize that actual cheese
manuf acturer audits of bul k cheese sales would be an
addi ti onal regulatory burden both on the part of USDA and
the cheese manufacturers.

Therefore, |DFA proposes the foll owi ng procedure

for bulk cheese price verification. First, nmodify the
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exi sting transaction survey formto include reporting by
each cheese manufacturer of their largest three or four
buying firnms each week.

USDA coul d then select a small sanple of survey
respondents each week and contact the indicated bul k cheese
buyers regarding the confirmation of such a purchase and the
average price paid to the cheese manufacturer. This
verification process mninmzes the reporting burden on any
party to the bul k cheese transaction. |DFA considers this
verification process necessary for all dairy product prices
used to calculate mninmumprices for mlk under Federal MKk
Mar keti ng Orders.

7) The adjustnment to the NASS survey price of
cheddar cheese in 500-pound barrels and 640-pound bl ocks
shoul d be reduced fromthe three cents per pound of cheese
to one cent per pound of cheese. Under current Federa
Order pricing, the NASS dairy products prices survey price
for cheddar cheese sold in 500-pound barrels has a price
adj ust ment .

During the informal rul e-making process leading to
the final rule, it appears that this was entirely based on
the historical difference between the whol esale price of
cheddar cheese sold in 40-pound bl ocks and the noisture
adj usted to 39 percent noisture whol esale price for cheddar

cheese sold in 500-pound barrels.
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This three cents per pound of cheese has often
been cited as representing the difference in the costs of
manuf acturi ng and especi ally packagi ng cheddar cheese in
these two package sizes. However, this three cents really
consi sts of two conponents.

The first relates to the actual differences in
cost of manufacturing between 40-pound bl ocks and 500- pound
barrels. The second relates to the fact that in the market,
the price received for cheddar cheese in 500-pound barrels
is adjusted to 39 percent noisture while the actual percent
noi sture for cheddar cheese in 40-pound bl ocks is about 38
percent so | amtold.

Therefore, this part of the three cents is only
due to the difference in the nmpisture content of the cheese
in the two sizes. Since yield fornulas for cheddar cheese
are based on the percent noisture in the cheese, nmlk with
the sane | evel of conponents will result in a different
yield of cheese at different noisture levels in the cheese.

For exanpl e, cheddar cheese in 500-pound barrels
is frequently reported to average about 35 percent noisture
in the NASS dairy products prices survey while | amtold
t hat cheddar cheese in 40-pound bl ocks is usually found to
have about 38 percent noisture. An equival ent vol une of
farmmlk with the same conponent levels will therefore

result in fewer pounds of cheddar cheese made into 500-pound
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barrels than if the same m |k was nmade into 40-pound bl ock
cheese.

This is seen in the followi ng table where despite
receiving a higher noisture adjusted price per pound of
cheese in the marketplace, the fact that there are fewer
pounds to sell fromthe sanme volunme of farmmnmlk with
i dentical conponent tests is critical

As you can see, the result of a three-cent
difference in the price of cheese in 40-pound bl ocks versus
a 39-percent noisture adjusted price of cheese in 500-pound
barrels is only 9.1 cents per hundred-weight of mlk, or
only 0.92 cents rounded per pound of 40-pound bl ock vyield.

The bottomline is that per pound of 40-pound
bl ock yield, a manufacturer of cheddar cheese in 500-pound
barrels has only a 0.92 cents advantage over a manufacturer
of 40-pound bl ocks, not three cents per pound. Therefore,
the other part of the three cents, 2.08 worth, which is
three cents mnus 0.92, is due to the noisture only.

8) The butter price should be reduced by six cents and for
all classes.

MR. BESHORE: Your Honor?

JUDGE HUNT: Yes, M. Beshore.

MR, BESHORE: At this point | would |ike to object
to Dr. Yonkers testifying to the proposals -- purporting

testifying to the proposals which would reduce or change
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prices other than Class IIl or Class |V prices. The hearing
notice states that the hearing was called in response to the
mandat e from Congress in the Consolidated Appropriations Act
of 2000 which requires the Secretary of Agriculture to
conduct a formal rul e-nmaking proceeding to reconsider the
Class |1l and Class IV milk pricing fornmulas in the fina
rul e.

That same | egislation as we know and as the Courts
have ruled in litigation leading up to that |egislation --
that |egislation mandated inplenentation of the other
provi sions of the final rule, but allowed these Class Il
and Class |V formulas only to be reconsidered. And that is
what has been done at this nandated rul e- meki ng heari ng.

Any attenpts to make changes in Class | and C ass
Il prices which is what is being done in the testinony about
to be presented is an attenpt to bootstrap into this
proceedi ng changes in prices which should not and cannot be
consi der ed.

JUDGE HUNT: You have | ooked at this testinony.
You have covered the -- you anticipate this is what he is
going to say?

MR. BESHORE: | have read it. It has been
distributed. It is available. | know what it is going to
say. And | know what the inpact of it is. And we object to

it.
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JUDGE HUNT: M. Cooper, have you reviewed this
testi mony he objects to as being outside the scope of the
heari ng?

MR. COOPER: The scope of the hearing specifically
has proposals in it that address the effect on Class |I and
Il prices.

JUDGE HUNT: As it affects those cl asses.

MR. COOPER: Yes.

JUDGE HUNT: So you don't feel it is outside the
scope of the hearing then.

MR. COOPER: | don't feel that it is outside the
scope.

JUDGE HUNT: All right. Then I will overrule your
obj ection, M. Beshore. You can continue, M. Yonkers.

THE W TNESS: Thank you, Mrvin, for the break
USDA historically has used the whol esal e Grade A butter
price in any fornmulas to determ ne the mninmum price of
butterfat used under Federal Order regulation. This was
true when the Chicago Mercantil e Exchange's Grade A butter
mar ket was operating when this whol esale price was used in
the calculation of the butterfat differential

When the CME eliminated the trading of Grade A
butter, USDA substituted the CME Grade AA butter price m nus
nine cents which represented the historical difference

between these two grades of butter. Currently, the NASS
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survey price for butter used in the final rule Class Il and
IV product price formulas for butterfat is based on a survey
of only Grade AA butter prices.

The final rule uses this NASS G ade AA butter
price w thout any adjustnments to represent the difference
between Grade AA and Grade A butter. The resulting higher
value for butterfat under the final rule appears to be
uni ntended as the final rule never discusses the matter

| DFA proposes, proposal numnmber 4, that USDA adj ust
the butter price used in the product price fornmulas by six
cents to correct the fact that the NASS dairy products
prices survey is only of Grade AA butter. This would base
the value of butter used to determ ne the mninmum price of
butterfat on an equivalent to the Grade A butter price.

This change to the butterfat value should apply to
all classes of mlk including Class Il. In the final rule,
USDA noted that, "Butterfat used in Class Il products
conpetes on a current nonth basis with butterfat used in
cheese and butter. And its price should be deternm ned on
the basis of the same nonth's values.” This is sound
economi cs.

A failure to adjust the butterfat price equally
for all classes raises the real prospect of an increase in
the substitution of |ower priced Class |V products for

hi gher class nmilk. Even under the current final rule
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provisions, if butter prices rise substantially over a short
period of time, a strong econom c incentive exists to
advance purchased butterfat in the formof Cl ass IV products
such as butter or anhydrous mlk fat.

This occurs if butter prices rise nore than the
cost of converting butter fat to butter. |In the final rule
make al |l owance, just this cost is 11.4 cents per pound for
anhydrous mlk fat and then back to a formfor use in
further manufacturing. O course, the cost of storing
butter or anhydrous mlk fat for those few nonths nust al so
be taken into account.

Adopting the six-cent reduction in butter fat
prices in Class |V only, suggested in proposal nunber 8,
woul d provide significant added incentive to advance
purchase Class |V butterfat products and store them
Furthernore, the incentive to substitute would be just as
strong for Class |IIl manufacturers as for Class |l handlers
if the six-cent reduction only applied to Class IV.

Cheese nmanufacturers can use butter in making
cheese. And they woul d have the sanme incentive as a Cl ass
Il handler to advance purchase butterfat as a Class IV
product rather than buying butterfat in producer mlKk.

In short, adopting a proposal that changes the
relative prices of butterfat in Class Il and |V effectively

increases the Class |l differential in butterfat fromO0.7
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cents to 6.7 cents, would clearly increase the frequency of
substitution of Class IV butterfat products for producer
mlk, the type of disorderly marketing that the Federa
Order System was designed to elininate.

In addition, proposal nunmber 3 would subtract six
cents fromthe NASS butterfat price used in the butter
product price fornula in three classes of mlk, IV, Ill and
Il. |DFA supports proposal 3 only in conjunction with the
proposal nunber 4 which would extend this price adjustnent
to Class |, also.

Currently, the Class | differential between the
price of butterfat in both Class IIl and |V versus Cl ass |
is equal to the location-specific Class | differentia
di vi ded by 100 per pound of butterfat. And an average Cl ass
| differential of $2.60 per hundred-weight of mlk as
reported by USDA in the regul atory inpact analysis of the
final rule.

This results in a Class | differential of 2.6
cents per pound of butterfat. Adopting either proposa
nunbers 3 or 8 would increase this differential to 8.6 cents
per pound of butterfat, an increase in the Class |
differential for butterfat of over 230 percent.

| DFA woul d first note that the current Cl ass |
differentials were mandated by Congress. Second, proposa

nunber 3 woul d add an additional |evel of conplexity in the
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dairy market as handlers selling Class Il fluid cream
products |ikely would have to institute a nuch sharper
relative price difference between Class | fluid mlk
products of differing butterfat contents than for C ass |
fluid mlk products of differing butterfat contents.

9) Any increase in the Class |V skimmlk price
shoul d be reflected in an equal and opposite decrease in the
70-cent differential. Several proposals would have the
effect of increasing the Class IV skimmlk price, proposals
nunber 27 and 28. | have al ready explained why these
proposal s shoul d not be adopt ed.

MR, ROSENBAUM  Just to clarify, the word, "not",

shoul d be inserted in that sentence, Dr. Yonkers. 1Is that
right?

THE WTNESS: | have already -- yes, yes. | agree
with you. | have al ready expl ai ned why these proposal s

shoul d not be adopted. But if any are adopted, then USDA
needs to also reduce the Class Il differential by an equa
and opposite amount. | will now explain why this is so
In the final rule, USDA noted that, "Generally,
the source of inputs alternative to producer mlk for the
manuf acture of Class Il products is dry m |k products and
butterfat that would otherw se be used in butter."
"Basing this price of ml|k used to make Cl ass |

products on these alternative ingredients should help
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considerably to renedy a situation in which it is perceived
that a separate product class for dry mlk, Class IIlA has
resulted in a conpetitive advantage over producer nilk used
to produce Class |l products.”

"The 70-cent differential between Cass IV and
Class Il skimmlk prices is an estimate of the cost of
dryi ng condensed milk and re-wetting the solids to be used
in Class Il products."

This analysis is basically sound | eaving aside for
t oday whether the 70 cents is the right nunmber. But it is
nore accurate to state that the price relationship on which
the focus is not that between Class IV and Class Il skim
mlk prices, but rather that between the whol esale price of
nonfat dry mlk and the Class |l skimprice.

It is the relationship between these two prices
that determ nes whether a processor has an econom c
advantage to switch fromusing Class Il skimnmlk to Class
IV nonfat dry m k. Wen a processor does so, farners are
the | osers because they | ose the right to obtain the higher
price that Class Il mlk obtains.

As | have noted, sone of the proposals would raise
the Class IV skimprice. But for the reasons | have already
outlined in Section 1A of this testinony, any changes
resulting fromthis hearing in the Class |V skimmlk price

will have no direct effect on the whol esale price of nonfat
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dry mlK.

However, any increase in the Class |V skimprice
woul d increase the Class Il skimprice by the sane anpunt
given that the Class Il skimprice is the Class IV skim

price plus 70 cents.

In the final rule, USDA determi ned that the
correct relationship between the whol esal e val ue of nonfat
dry milk and the Class Il skimmlk price should be 70 cents
per equivalent unit. |[If that relationship is to be
mai nt ai ned, then any increase in the Class |V skimmlk
price and the resultant increase in the Class Il skimmlk
price must be offset by an equal and opposite decrease in
the 70-cent Class Il differential

W t hout such an adjustnent, the difference in
val ue between whol esal e sal es value of nonfat dry nmlk and
of the Class Il skimmlk price would increase, resulting in
an increase in the incidence of using alternative Class |V
ingredients as a substitute for skimmlk in Class |
products.

JUDGE HUNT: | amgoing to interrupt at this
point, M. Yonkers. | understand we have the room unti
6:00. And | don't think it is likely you are going to be
finished by that time. So we will interrupt you and we will
take you first thing in the nmorning at 8:00 at this point.

Before we recess for the evening, is there any
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housekeepi ng matters, anything to take care of? Yes, M. --
MR. YALE: | just have a question. What is going
to be the schedule for tonorrow? Are we going to try to do
8:00 to 5:00? | mean, that is fine. | just need to know
the -- although we --

JUDGE HUNT: Yes, 8:00 to 5:00. W've just got --
we got into this nore than | was probably estimting. But
it will be 8:00 to 5:00, yes, 8:00 to 5:00

MR. YALE: Ckay. And the other question is
because of the internet, is that the reason we are going to
be reading the testinmny? Is that --

MS. BRENNER:  No.

JUDGE HUNT: No. It is toread in -- this is the
procedure, is to give the testinony.

MR. YALE: Ckay. That's fine.

MS. BRENNER: We do have sone people that are
pl anning to conme tonorrow - -

MR. YALE: At what tinme?

MS. BRENNER: Sonetinme during the day.

MR, YALE: | nean, | amwlling to work. | just
need to know --

JUDGE HUNT: All right. Let's see, is this -- we
can go off the record on this. Yes.
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(Whereupon, at 5:54 p.m, the hearing in the

above-entitled matter was adjourned until Tuesday, May 9,
2000 at 8:00 a.m)
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