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PROCEEDI NGS
8:35 a.m
JUDGE CLIFTON: We're on record now. It's
Thur sday, April 18th, 2002. This is Day 3 in the
rul emaki ng hearing being held in Salt Lake Cty, Ut ah.
|'d like to proceed with the testinony of M.
Wllianms first. Then there are a nunber of people who
would i ke to testify at this stage of the proceeding,
and 1'd like to, after we hear fromM. WIIlians, have
those fol ks identify thensel ves so we can determne in
whi ch order to take those people before we go into any
new proposals. Sone of those people have indicated
that their testinony would cover proposals already
addressed and perhaps al so sone conments on proposals
yet to cone.
M. WIlianms, would you again state your ful
name and spell your nanme for the record?

MR. WLLIAMS: M nane is Jeff WIIians,

J-E-F-F --

JUDGE CLI FTON:  Your -- your nouth needs to
be very close and you're tall, so you can point that
upwar d?

MR W LLI AVE: |s that better?
JUDGE CLI FTON: Excel | ent.
MR WLLIAVS: M nane's Jeff WIIians,
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J-E-F-F WI-L-L-1-A-MS.

MR. VETNE: M. WIIlians, where do you
resi de?

JUDGE CLI FTON: Just -- just a nonent,
pl ease. | have the exhibit that is the testinony of
Jeff Wlliams, and I'd like to mark that as Exhibit 37.

(The docunent referred to was
marked for identification as
Exhi bit Nunber 37.)

JUDGE CLIFTON: And 1'd ask if anyone woul d
like to Voir Dire the witness with regard to that
exhibit? | guess | better swear himin first.

Wul d you raise your right hand, please?
Wher eupon,

JEFF W LLI AMS
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.

Wbul d anyone |like to Voir Dire the witness on
this exhibit?

(No response)

JUDGE CLI FTON: No? |Is there any objection
to it being admtted into evidence?

(No response)

JUDGE CLI FTON: There being none, Exhibit 37

EXECUTI VE COURT REPORTERS, | NC.
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is hereby admtted into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 37, was
received in evidence.)
JUDGE CLI FTON: Thank you, M. Vetne.
You may proceed.
DI RECT EXAM NATI ON
BY MR VETNE:
M. WIIlianms, where do you reside?
Twin Falls, Idaho.

VWhat is your enploynment affiliation?

> O » O

| ' m Executive Vice President of G anbia
Foods.

Q Okay. Wiat is your professional and
educati onal background?

A | have a Bachel or of Science in Marketing
fromthe University of Oregon and a Master's in
Busi ness Admi ni stration from Col unbi a University.

Q Okay. And your enpl oynment and professional
backgr ound?

A | was a conmercial banker for three years and
an investnment banker for three years before | started
work for what was at that tinme Ward's Cheese which was
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acqui red by Avonnore West which changed its nanme to
G anbi a Foods.

Q kay. And when did that enploynment with the
@ anbia and predecessor conpanies start?

A That started in August of 1989.

Q Okay. Wiat are your functions with d anbia?

A | oversee all of our procurenent functions,
sal es and marketing of cheese and our | ogistics
functions.

Q Okay. And you have a prepared statenent to
gi ve?

A | do.

Q WI 1l you proceed, please?

A Yes. M testinony is in opposition to
Proposals 3 through 7, 9 and 11 through 13. d anbia
Foods, Inc., fornmerly known as Avonnore West, Inc., is
a dairy food conpany headquartered in Twin Falls,
| daho. We operate two cheese plants in the Western
Federal Order that together enploy |ess than 500
peopl e.

The Twin Falls plant, which was fornerly
operated by WDCl, now DFA, converts about two mllion
pounds of mlk per day into cheddar, nozzarella,
nont erey jack, col by, col by-jack and pepper jack
cheese.
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Qur plant in Gooding, Idaho, is one of the
| ar gest producers of barrel cheese in the world. Every
day, the plant processes over five mllion pounds of
mlk into 500-pound barrels of cheese.

@ anbi a al so operates whey processing
facilities at Gooding and in Richfield, Idaho, where a
vari ety of whey, whey protein, |actose and whey m neral
products are produced. The whey is regularly supplied
from si x 1 daho cheese pl ants.

Nearly 90 percent of the m |k produced in
| daho goes into the manufacture of cheese products.
There's little opportunity for producers of G ade A
mlk in Idaho whose m Ik is available but rarely needed
for fluid use to market mlk to distributing plants.
| ndeed, only about five to 10 percent of the mlk
received by Idaho mlk plants is used in Cass 1
products.

The Idaho mlk market is extrenely
conpetitive with a half a dozen major mlk buyers
operating in our mlk procurenment area. As a result,
we nust premuns to retain our quality mlk supply.

The market for finished cheese is also very
conpetitive. Qur primary conpetition is cheese
manufactured in California which enjoys a state-
regul ated price advantage over Federal Cass 3 mlk of
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about 2.1 cents per finished product pound for C ass 4-
B mlk used to produce cheese.

Aneri can cheese production has increased 47
percent over the past four years in California while
U S. production and |Idaho's production has increased
only six percent and seven percent, respectively,
during that same period of tine.

We have been able to make up nost of the 2.1
cents per pound conpetitive di sadvantage due to sone
cost savings over California cheese plants in areas of
energy costs, | abor costs and slightly | ower
transportation costs to Mdwestern and Eastern markets.

Qur Eastern conpetitors, however, enjoy a
transportati on cost advantage over cheese plants in the
Western, Pacific Northwest and California markets by
their proximty to popul ation centers and nmaj or food
processing facilities.

In order to remain conpetitive and viable in
this market, d anbia has sought to inprove its
efficiency and maxi m ze revenue for sharehol ders and
producer patrons. In 2000, d anbia conpleted a $33
mllion expansion and inprovenent project at its
Gooding facilities. @ anbia planned to invest an
additional $5.6 mllion in 2002 but those plans were
put on hold because of |ocal regulations to discourage
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dai ry farm expansion

Raw farmmlk is regularly supplied to
d anbi a Foods by DFA, by Magic Valley Quality MIk
Producers, Inc., both Section 9-C handlers, by High
Desert Cooperative and by independent patrons. A snal
portion of this supply is Gade B

G anbi a received over 2.6 billion pounds of
mlk in 2001 representing over $320 million in revenue
to Idaho dairy farnmers. @ anbia has pooled a portion
of its G ade A mlk supply since 1992 by supplying mlk
to Fal conhurst Dairy or Smth's Dairy, both snal
plants | ocated in Buhl, lIdaho. Prior to Federal Order
Reform we were able to pool virtually all of our G ade
A producer patrons.

Federal Reform unfortunately, adopted nore
uni form pool performance rules. The rules for the
Western Market were not well suited for Southern |daho,
and we were therefore forced to exclude sonme of our
mlk supply fromthe Western Market pool.

| f DFA's proposals for reduced diversions and
net shipnments had been in place, we would have been
forced to reduce our pooled mlk on the Western Market
by an additional 75 percent or nore.

It appears we are not al one in being unable
to accommpdate available G ade A mlk in the Reforned
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Western Market Pool. Data assenbled at our request by
t he Market Admi nistrator reveals that Western Market
pooled m |k delivered to Idaho plants was about a 135
mllion pounds | ess during Novenber 2001 than pool ed
mlk to Idaho plants during Novenber 1999 under the
prior Order 135.

Additional mlk during 1999 pool ed on the
G eat Basin Oder was delivered to |Idaho plants but
this data is restricted. W were, however, able to
mtigate sone of the | oss of Western Market pooling
opportunity by associating part of our mlk supply with
the Upper Mdwest Order. This should not have been
necessary and illustrates the tendency of unrealistic
current pooling rules to pronote market inefficiency
and foster producer inequity.

Proposal s 3 and 5 through 7 advanced by DFA
are intended to further preclude many of |daho's
producers fromparticipating in the Federal O der Pool
because their available G ade A mlk is not needed for
fluid use.

These producers undoubtedly woul d be pool ed
under DFA' s proposals if they elected to join a
cooperative associ ati on under contract to supply the
Western Market's few major distributing plants, but
this would not affect the need or lack of need for mlk
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of these producers. It would only adversely affect the
dairy farmers' freedom of choice to market their mlk
i ndependently or to choose to never ship to one
cooperative over another. This result is contrary to
Principles of the Federal Agricultural Fair Practices
Act as we understand it.

Proposals 3 and 5 through 7 would directly
adversely and greatly affect G anbia and our G ade A
producer patrons. Proposals 4 and 9 will not have an
i edi at e adverse inpact on danbia or its patrons.
They are, however, part of the sanme package designed to
build barriers to market entry and participation by
dairy farmers inside and outside of the m | kshed who
may be attracted to the Western Market.

There are a few fluid mlk plants |ocated in
Sout hern | daho and nearby Northern Utah. The |arger
di stributing plants have a commtted and adequate
supply, so there's no genuine opportunity for |daho's
dairy farnmers to find alternative neans of pooling if
t hese proposals are adopted. This is an extrenely
i nportant issue and an al arm ng prospect for the Idaho
dairy industry.

Qur conpetitors located in the Mdwest as
well as in California are able to pool their mlk with
little difficulty. |If adopted, DFA's proposal s woul d
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aggravate the di sadvantage we continue to suffer due to
California's low Class 4-B price relative to the
Federal Class 3 price as well as the pooling
opportunities lost to our plant and our producer
patrons as a result of Federal O der Reform

It is doubtful ny conpany woul d have nade a
$33 million investnent in |daho manufacturing capacity
had the additional regulatory constraints envisioned by
DFA been in effect during the late 1990s. W do not
believe that there is a problemin this market securing
an adequate and efficient supply of mlk to
di stributing plants.

Wien we first associated mlk supply with the
pool , both Meadow Gol d and Western Dairymen, now DFA,
shunned our overtures to make m |k avail able for
di stributing plant use so that our producers could
enj oy the sane benefits of pooling as nmany -- many of
t heir neighbors. Since that tine, neither DFA, Meadow
Gold or any other major Cass 1 handler has asked us to
supply mlk for distributing plant use.

If the record reveal s a problem securing an
adequate supply for fluid use or denonstrates that
Class 1 supplies are suffering a disproportionate cost
t hat would not be incurred if the sane mlk were
delivered for manufacturing use, paynents or credits
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for performing Cass 1 supply services wuld be
appropriate as Congress provided in the 1985 FarmBill.

Net shipment restrictions are inappropriate
for this market, whatever their nerit may be el sewhere.
Shi pnents that a distributor may return for
manuf acturing use at |east represent the ability and
willingness to supply the fluid nmarket, even where
there is no need at the nonent. That, in this market,
is sufficient association to permt a producer to share
in the pool.

According to data supplied by the Market
Adm ni strator, had DFA's diversion proposal been in
effect during June 2001, over a 150 mllion pounds of
m | k woul d have been ineligible for pooling as over-

di version. This represents 34 percent of the total
pool for the nmonth. Sone of this mlk may have been
pool ed if the handl ers engaged in marketing
inefficiency but we doubt that inefficiency is a
legitimate goal of Federal M|k Order Regulation. The
only change that can rationally be justified in pool
performance requirenments in our opinion is the

nodi fication of diversion limts to 95 percent.

DFA, several Utah producer w tnesses, and
Utah trade associations testified to the effect that
they seek a level playing field in pooling provisions.
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This is exactly the sane objective that drives our
opposition to Proposals 3 and 5 through 7. 1t would
create and has created di sorder and producer discontent
for sone |Idaho producers to have access to Order 135
pool qualification while others do not.

A level playing field can be achieved if all
| daho producers are treated the sanme. As an
alternative to DFA's proposals, we woul d suggest that
the Western Orders exclude all |daho-produced mlk from
pool participation, sonewhat |i ke NDA wants for good
reason to treat California mlk. By this nmeans, the
mar ket woul d not be conposed of haves and have nots and
the playing field, though a bit [ower, would at | east
be | evel.

Meadow CGol d' s Proposal s Nunbers 11 through 13
in the Notice of Hearing ask the Secretary to regul ate
the price of mlk sold by one type of handler, BTUs, to
anot her, distributing plants, even though the pooling
handl er has accounted to the pool of class prices. The
deci si on which created the Sout hwest |daho/ Eastern
O egon Order and provided for BTU pooling explai ned
that the BTU is responsible for accounting to the pool
and that is all that is required or permtted by the
Act .

Apart from concerns of statutory authority,
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once the Secretary opens the door to price regulation
of handl er-to-handl er transactions, there is no |ogical
reason to exclude other transactions in the nane of
equal costs. The argunents advanced by Meadow Gol d for
price regulation of BTU sales to distributing plants
woul d apply no less to sal es between supply plants and
di stributing plants, between two distributing plants,
contract bottling or tolling arrangenents, package
remote transfers between plants and pooling fees
charged by DFA that have the effect of subtraction from
m ni mum pri ces.

W will study the record and further address
the nerits of law and equity rai sed by Meadow Gol d' s
proposals in our post-brief -- post-hearing brief.

Q Thank you, M. WIIians.

Do you have any additional comrents that are
not part of your prepared testinony at this tinme?

A No, | do not.

Q And there was -- there was an earlier exhibit
that addressed a pricing plan attributed to d anbia or
its predecessor. Do you care to address that now or do
you prefer to wait for the proponent of that exhibit to
ask questions?

A Either way. | can do that now or if he's
going to ask questions about that, | can do it then.
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| -- why don't you reserve it to see if there

are questions?

MR. VETNE: Thank you.
JUDGE CLI FTON: | would invite cross

exam nation of M. WIIians.

Q
A

Q

| ast page

M. Marshall?
CROSS EXAM NATI ON
BY MR MARSHALL.:
Good norning, Jeff.
Good nor ni ng.
Just a few quick questions. | noticed on the

of your prepared statenent, towards the top,

a reference to what "NDA has proposed for good reason

as to neans of treating California mlk."

Nunmber 10
A
Q
provi si on
A
Q
condi tion
enmer gency
Pr oposal

A

May | take that as support for Proposal
in this hearing?

And that is the doubl e-di ppi ng?

Yes, Proposal 10 is the doubl e-dipping
proposed by NDA

Yes, we woul d support that.

And in your judgnment, has the current
wi th respect to doubl e-di pping created
situations which woul d warrant adopting
10 on an energency basis?

Yes, | believe it has.
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Q "' m curious about your statenent on Page 5 of
your testinmony, that "it's doubtful your conpany woul d
have made a $33 nmillion investnment” had -- "in |Idaho
manuf acturing capacity had the additional regulatory
constraints envisioned by DFA been in effect during the
|ate 1990s." This is in effect an argunent about
changi ng the rules.

If the rules were to change, m ght you have
to consider things that woul d change the way you
operate to accommodate those new rul es? Wuld you have
to do anything different in order to get your mlKk
pool ed than you do today?

A Well, it would -- | guess we'd have to see
what those changes are and then assess the financial or
econom ¢ i npact on -- on our business and what we'd be
able to pay our producers and then make changes
accordingly.

Q Can you envi sion investing even nore noney in
this Western Order Market perhaps by trying to devel op
bottling capacity as a way to pool producers?

A Well, | would have to say that that's
probably not out of the realmof possibility. Being
that our parent conpany was a business unit that's in
@ anbia Foods is the largest fluid bottler in Ireland.
So, we do have experience in that area. So, | would
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not -- | would not preclude that. It's not necessarily
in our strategy at this time to be a bottler in the
United States, but if -- if -- if there was sone
econonm ¢ advantages for us or for our producers, we'd
certainly look at that.

Q On Page 6 of your proposal towards the
bottom in the |ast paragraph that begi ns on Page 6,
third sentence, you indicate -- I'mnot quite sure |
understand all you're saying there, that "it has
created producer discontent for sone |daho producers to
have access to the pool while others do not."

Do you nean that even to this point in tineg,

t here has been such a situation of producer discontent?
A | would say that the producer discontent
probably isn't as great as it used to be because we are

now participating -- we're pooling a |ot of our
producer m |k on Federal Order 30. So, they're

enj oyi ng the benefits of -- of that pooling
arrangenment. So, that has | essened the discontent.

Q You noni tor what other producers are
t hi nki ng, do you not, as you gauge conpetitive
conditions in your marketplace?

A O her producers that don't ship to @& anbi a?

Q Ri ght .

A Yes, we do.
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Q And have you heard runors that others --
ot her groups are -- were considering at one tinme or
anot her during the past -- since January 1 of 2000
buil ding bottling facilities?

A |'ve not heard that, no.

MR. MARSHALL: All right. Thank you very
much, Jeff.
JUDGE CLI FTON:  Thank you, M. Marshall.
M. English?
CROSS EXAM NATI ON
BY MR ENGLI SH:

Q Good norning, M. WIIians.

A Good nor ni ng.

Q Coul d you tell me the average distance from
your farms to each of the four plants that you operate
in ldaho?

A We only operate two mlk receiving plants.

Q Al right. To the mlk receiving plants.

A In Twin Falls and Gooding. | would say the
average -- you want the average distance?

Q Yes. To each.

A Oh, 20 mles, 25 mles.

Q kay. Is it 20 mles for one and 25 for the
other or is that wthin a range of 20-25?

A There's a lot of mlk between the two plants.
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The Goodi ng plant tends to be naybe on the northern
edge of our m |k procurenent area, but -- so, we
probably truck mlk a little bit further into that
pl ant maybe than we would Twin Falls, being -- Twin
Falls being maybe a little bit on the south end but
nore in the center. So, it's -- 1'd say that's a rough
guess for both plants.

Q Okay. And what is the average di stance from
the farns to Fal conhurst Dairy in Buhl, |daho?

A That's probably 20 m | es.

Q And what is the distance, say, from
Fal conhurst Dairy in Buhl to your Twin Falls plant?

A Probably 20 m | es.

Q And the average -- the distance from
Fal conhurst Dairy to -- to the Gooding plant?

A That's probably about 40 mles, 35-40 mles.

Q Okay. Now, you nentioned in your testinony
an entity called Smth's Dairy, and | looked in vain in
Exhibit 6 of the Market Adm nistrator for an entity
called Smth's Dairy.

Is that -- is that operation not in business
presently?
A No. That operation is still in business, but
it's -- it's below the radar screen, | believe, because

of its vol une.
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Q So, you're saying it's an exenpt plant under
the Order?

A | believe that's the correct |anguage.

Q So, for however long it's been an exenpt
plant, you're not pooling mlk on that operation
presently, correct?

A That's correct.

Q And was there a tinme that Fal conhurst was
pur chased by another entity in the '90s? Do you know?

A Yes. Fal conhurst was operated by a different
person than -- than the current operator, and they had
a brand called Idaho Country M1k, and the assets of
| daho Country M1k -- I"mnot particularly all the
financial intricacies of that transaction, but the
assets of ldaho Country MIk were purchased by at the
time Dairy Cold.

Q And for some period of years, |daho Country
M | k, Fal conhurst, there was no entity by that nane
operating separately outside of Dairy Gold, is that
correct, for sonme several years?

A There was a period of tinme, | don't know if
it was several years, but there was a period of tine
when the plant, the physical plant was idle. Wether
or not ldaho Country MIk was still an operating brand
in the marketplace, | couldn't tell you, but the plant
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did sit idle for a nunber of -- for -- | don't know how
long, but it did sit idle for a period of tine.

Q And after that period of time, however |ong
it was, a different set of owners than the prior owners
cane along to operate that physical plant again?

A Well, the owner of the plant was al ways the
sane person

Q kay.

A It's just that it didn't -- it wasn't
operating at the tinme, and when -- when Dairy CGold
bought the assets of Idaho Country M1k, they did not
buy the physical plant.

Q kay. Have you ever, after delivering mlKk,
causing mlk to be delivered to Fal conhurst or for the
time that you were doing it to Smth's, hauled mlk
back out of that plant to a non-pool plant?

A Yes.

Q Do you do that regularly?

A We do it every nonth.

Q Your statenent on Page 6, that "the only
change that can be rationally justified is nodification
of diversion limts to 95 percent”, is that an actua
proposal you're making for this hearing?

A No, | don't have that in proposal form

Q Wul d you agree with me that a 90-percent
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diversion limtation with no net shipnent provision
that allows you, as you say, nonthly to haul m |k back
out of that plant effectively create sonmething in the
nei ghbor hood of a 97.5-percent upper |imt of
di versi ons?

A | don't know. 1'd have to see the math.

Q Okay. Would you agree with nme that hauling
m | k back out of Fal conhurst permts you a diversion
that ultimately is higher than 90 percent?

A | -- 1 couldn't agree with you, unless | saw
the -- how you cane up with that figure.

Q Wul d you agree that the diversion |imtation
is based upon m |k received at Fal conhurst or any ot her
pool plant and so that if you deliver two mllion
pounds of mlk and take one mllion pounds out, you
nonet hel ess get to divert off the two mllions that you
actually delivered to Fal conhurst?

A Yes, |'d agree with that.

Q Thank you.

You nention on Page 2 of your statenent that
you "operate in an extrenely conpetitive environnent
with half a dozen mlk buyers in the mlk procurenent
area". You say, "As a result, we nust pay premuns."

What -- what kind of premuns -- |'m not
asking for levels here. Wat kind of premuns are you
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paying in order to be conpetitive in the procurenent
area?

A Well, | would consider a prem um anyt hi ng
over Class 3.

Q kay. And it is your testinony that you have
to pay sonething over Cass 3, regardl ess of whether

you can pool your mlk, in order to get that mlk

suppl y?
A That's correct.
MR. ENGLI SH: Thank you. That's all | have.
|"msorry. | apol ogi ze.

BY MR ENGLI SH:
Q Can you describe for this record what your
pricing arrangenents with Fal conhurst are?
A No, | cannot.
Q And is that because you don't know them or
because it's confidential?
A It's because it's proprietary information.
MR. ENGLI SH:  Thank you.
JUDGE CLI FTON:  Thank you, M. English.
Furt her cross exam nation of M. WIlIlians?
M. Beshore?
CROSS EXAM NATI ON
BY MR BESHORE:
Q Good norning, M. WIIians.
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A Good nor ni ng.

Q We don't often have investnent bankers
testifying at our Federal Order hearings, and |'m just
wondering a little bit. | don't know whether | caught
the way you canme to the dairy industry, came to working
wi th d anbi a.

How | ong have you been with -- working with

G anbia or in the dairy industry?

A It'Il be 13 years this August.

Q Okay. And was that in Idaho for that --

A Yes.

Q -- entire period of time?

A Yes.

Q How | ong has G anbia, which is what, an
affiliate of -- of an Irish dairy cooperative?

A That's correct.

Q How | ong have they been in |Idaho?

A Si nce August of 1990.

Q Okay. And you've been with themthat entire
period of tinme?

A That's correct.

Q Were you involved in evaluating that -- that
i nvestnent that the parent conpany made in the dairy
i ndustry in |daho?

A Yes, | was.
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Q Al right. On the investnent banking side?

A No, not -- not -- not on the investnent
banking side. | was just involved as an enpl oyee of
Ward's Cheese at the tine.

Q And who was -- what conpany is that?

A That was the predecessor conpany that G anbia
-- that Avonnore West purchased.

Q kay. So, that was a cheese conpany in

A That's correct.
Q kay. Were -- were you -- was that a pool
pl ant ?

A No, it was not.

Q kay. So, -- so, G anbia invested in the
| daho dairy industry by buying a cheese plant that was
a non-pool manufacturing plant in Idaho, correct?

A That's correct.

Q And it made that investnment know ng exactly
what it was -- what it was getting into, correct?

A | woul d hope so, yes.

Q kay. Well, you -- you were on the sel
side, so you -- you laid it all out to them W' re not
part of the Federal Order and -- but we've got a good
cheese business here in Idaho that you all ought to
buy, right?
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A They were interested in the cheese business
and t he whey busi ness.
Q Okay. Now, prior to -- prior to Federal
O der Reform | think the testinony has -- has been and

the record shows, that is, in the years '98, '99, maybe

97, I"'mnot -- I"'mnot certain, you were -- the -- the
cheese plants -- well, let nme ask you the question.
Were you -- Avonnore -- danbia, |I'msorry,

pooling all your mlk on the Southwestern |daho/ Eastern
Oregon Order at that tine?

A We started pooling, as | nentioned, in -- in
1992, and we continued to pool not all of our mlk but
a portion of our mlk through the tine that the assets
of -- of Idaho Country M|k were purchased by Dairy
ol d.

At that tinme, due to the fact that Smth's

Dairy was -- was such a small plant and didn't have
really a proper receiving area, we were not able to
qualify additional mlk for that period of tine. So,
we just continued to pool what we'd al ready had on the
pool, and then when -- when Larry Cerdis, the current
owner of Fal conhurst, started up the Fal conhurst plant
again, then we resuned pooling through the Fal conhur st
pl ant .

Q Is it correct that inthe -- in the late
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'90s, you were able to pool all your mlk on the
Sout hwest ern | daho/ Eastern Oregon Order?
A We could pool all of our Gade A mlk --
Q Al of your G ade A

A -- and a fair bit of Gade B mlk at the
time.

Q kay.

A So, we -- we could have pooled all of our

G ade A mlk. That's correct.

Q kay. And the way that you were -- what
all owed you to do that was that there was, in effect,
no limtation on the volune of mlk or the proportion
of producer's mlk that could be diverted to non-pool
pl ants under the Order?

A That's correct.

Q kay. So that, in effect, to pool under that
Order at that tine, you just had to be a G ade A
producer who delivered their mlk one day to a pool
pl ant and then, as long as your mlk was reported, you
were part of a pool?

A | believe to qualify, you had to bring one
day's production into the plant for three consecutive
months at that tinme, and then -- then you never had to
-- that mlk did not have to go through the pool plant
after that.
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Q Now, after you made that initial association,
pooling was in essence an entitlement of any -- of that
Grade A producer in lIdaho, correct?

A | don't know if you would call it an
entitlement. It was sonething that created an equity
anong producers in ldaho and that, as M. Davis stated
yesterday, those rules were suspended by a conbi nation
of WDCI and DCA because of uneconom c novenment of mlKk.

Q kay.

A And so, we just figured out a way to all ow
our producers to take advantage of that suspension
rul e.

Q Well, why wouldn't you call it an entitlenent
if it waas sonmething that -- if it was noney that you
wee entitled to receive every nonth for doing nothing

in essence?

A Well, I -- 1 guess | don't call it an
entitlement because it wasn't -- in our opinion, it was
just good business. It was a -- a nethod of getting

our producers on an equal footing with the co-op's
producers. So, if it's an entitlenent for us, it was
an entitlenment for the co-ops as well.

Q kay. Now, at that time, -- and -- and
that's the sanme type of systemthat you would like to
see at the present tine, is it not?
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A That's correct.
Q kay. And that's basically how things are
wor ki ng right nowwith the mlk you re pooling on O der
30, is it not? Once you -- do you have any fluid mlk

custoners on Order 307

A Yes, we do.
Q And - -
A I"'msorry. Fluid mlk custoners? W have --

we have delivered some mlk to fluid bottlers on
Federal Order 30, yes.

Q And do you deliver to them every nonth?

A No, we do not.

Q Ckay. Wiat bottling plants have you
delivered to in O der 30?

A We' ve delivered to a couple of bottling

pl ants, either managed or supplied by Fam |y Dairies.

Q Fam |y Dairies manages bottling plants in
O der 307
A |"mnot sure if they manage any plants, but

they supply mlk to sone bottling plants in the M dwest
and that's who we supply our mlk to.

Q Ckay. They're your -- your pooling -- your
pooling contact in Oder 30 is through Famly Dairies?

A That's correct.

Q kay. Are you paying a fee, nonthly fee per
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hundr edwei ght to have Fam |y Dairies pool your mlk in
O der 307

A Yes, we do.

Q What's the anpbunt of that fee per
hundr edwei ght ?

A For conpetitive reasons, that's proprietary
i nformati on.

Q How nuch per hundredwei ght is that fee
returning you in pool paynents nmonthly on Order 307?

A It's not returning A anbia anything. It's

returning a better price to our producers.

Q kay. Now, let ne -- let ne explore your --
G anbia's conpetitive situation with -- with plants in
other areas. | gather that you feel Ganbiais

conpetitively disadvantaged with other cheese producers
if it's not able to pool all its mlk, is that -- is
t hat your testinony?

A Coul d you repeat the question, please?

Q kay. Yeah. The questionis, is -- is it
your testinmony that danbia is conpetitively
di sadvant aged with cheese manufacturers in other parts
of the country if it's unable to pool all its mlk?

A By -- by virtue of our pooling arrangenents,
it allows us to keep our producer base conpetitively
priced with others that we conpete with in the
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procurenent area for mlk. In ternms of -- in terns of
cheese sales and -- and how we conpete wi th our
conpetitors there, there's a whole host of other
I Ssues.

| alluded to the fact that the California 4-B
price, which at sone stage |'msure we'll have anot her
heari ng about Class 3 pricing, that's an inportant
i ssue for us because we conpete head-to-head with
cheese com ng out of California.

Q So, your -- the conpetitive -- well, let ne
ask this question. 1Isn't -- aren't you -- aren't you
in a better situation with respect to your conpetitors
who have | ower m ninmumregul ated prices, such as those
in California, if you do not have any m ni num r egul at ed
price that you're required to pay for your mlk
production?

A Well, | guess, you know, if you want to
follow that argument, yeah. The low -- obviously the
| onest price we can pay for mlk nmakes us nore
conpetitive in the marketplace, but we have to have the
mlk to make cheese, and if we don't pay a conpetitive
price for mlk, we don't nmake cheese.

Q kay. The price you pay for mlk, is -- is
it determned by a cheese yield fornmula that you have
wi th your producers?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

773

A Some of our mlk is based off the cheese
yield formulas. MIlk that we pool is based off of
Federal Market Conponent Pricing.

Q kay. The -- the mlk -- do you pool the
same -- sane producers every nonth in |Idaho?

A Yes.

Q Sanme proportion of their mlk every nonth?

A Not necessarily. It depends on route sales
of Fal conhurst Dairi es.

Q kay. How many -- how many checks -- is it
-- would it be correct that producers, pooled
producers, d anbia pool producers don't have all their
production pool ed every nont h?

A That's correct.

Q kay. So, how many checks do those producers
get from @ anbi a?

A They coul d get three checks.

Q And what woul d those three checks be?

A Well, the -- the check on the 26th woul d be
t he advanced check for pooled m k. They could get a
check on the 1st, if they have sonme fixed anount,
whet her that be through a fixed forward contract with a
cheese supplier or a futures contract that the dairyman
has sold short to the futures market, and then the
final check would be the settlenent check on the 18th.
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Q Okay. Assum ng that one of your producers
does not have a futures contract, would they get two
checks?
A Yes.
Q kay. And what if that producer has sone

mlk that's pooled and sone mlk that's not pool ed?

They still get the sane two checks?

A Well, actually, let ne -- let ne retract that
because if they -- they do have sone mlk that's not
pool ed and paid off cheese yield, they would still get

a check on the 1st, yes. Excuse nme. So, they get
t hree checks.

Q So, if they have mlk that's not pool ed and
based of f of cheese yield, what -- what production and
what rates would the check on the 1st represent?

A It depends on how nmuch m |k wasn't pool ed.

Q For -- okay. So, on the first of My, your
producers get -- and do not have m |k pooled get a
check based on what, April production? March
production?

A The check on the 1st would be for the first
hal f of April. If it was the check on May 1st, for
instance, it'd be for the first half of April, the mlk
t hat was not pool ed.

Q Based on their non-pooled mlk fromthe first
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hal f of April and the cheese yield fornula, correct?

A Yes. Yes.

Q kay. Are -- are some producers never pool ed
-- some d anbi a producers never pool ed?

A Yes, we have sone d anbia producers that are
not pool ed.

Q Sonme Grade A producers who are not pool ed?

A Yes.

Q Okay. |Is that by your choice or their choice
or why woul d that be?

A It's -- | would say it's by their choice,
whet her that be because they're maybe a Jersey herd
wi th high conponents and feel that the cheese yield
formul a provides themw th the better pay price or
maybe their quality is not up to -- up to standards

that we would want to associate that mlk with the

pool .

Q Well, if you're not delivering it to a pool
pl ant, what i npedi nent would there be to -- to pooling
the mlk?

A | would say it's -- it's a bit of probably

internal standard for quality, plus the fact that we do
have to maintain a bulk tank unit, and sone of those
producers m ght jeopardize the bulk tank unit if they
were on it.
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Q Okay. How many of your producers, G ade A
producers are -- are not pool ed because they get a
better price on cheese yield regardless or they have

qual ity probl ens?

A | -- I don't have that information at hand.

Q Do you have an estimate of what proportion it
woul d be?

A | don't have an estimate.

Q Okay. Now, why is it that some producers,
Jersey producers would -- wouldn't want to be pool ed at
all?

A Evidently they feel they get a better price
of f the cheese yield fornmula than they do with the
pricing in the Federal Order System

Q Wul dn't -- okay. Now, with your -- the
producers -- do | understand you correctly then that
t he producers who are pooled do not get paid on a
cheese yield formul a?

A They do not get paid on the cheese yield
formula for that portion of the mlk that's pool ed.

Q kay. Let's assune you've got -- | assune
that you have a | arge nunber of producers whose mlk is
conpletely -- whose total production is pooled on O der
307?

A That -- for nonth-to-nonth, that could be the
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case, yes.

Q kay. So, for all of those producers,
they're not -- if all their production's pooled on
Order 30, they're not getting paid on the cheese yield
formula at all, is that correct?

A That's correct.

Q And they're just -- they're being paid
strictly the m ni num val ue, conponent val ues under
Order 30 plus the Order 30 producer price differential?
That's correct.

No prem unms, m nimum val ues, correct?

> O >

That's correct.

Q kay. Now, is that the sane case for
producers whose mlk is pooled on Order 1357

A On Order 135, because of the limtations on
our ability to pool, there's -- nbst nonths, we're not
able to pool all of our producer mlk on Federal Order
135.

Q So, those producers then pay on a cheese
yield forrmula in any event?

A For that portion, no. |If it's not pool ed,
they're paid on a cheese yield formul a.

Q Do they get four checks? Two checks on the
cheese yield formula for their non-pooled mlk and two
checks on Federal Order Values for their pooled mlk?
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A |"mnot sure. 1'd have to research that.

Q kay. Is it -- do | understand your -- your
testimony on Page 5, at the bottom that, you know, in
your -- in your view, there's presently no problemin
Order 135 in getting mlk to distributing plants?

A That's correct.

MR. BESHORE: GCkay. | don't have any ot her
guestions at the nmonent, M. WIIians.

JUDGE CLI FTON: Thank you, M. Beshore.

Does anyone el se have questions of -- cross
exam nation-type questions of M. WIllians at this
time? Yes, sir?

MR. RADVALL: G eg Radmall with Utah
Dai rymens Associ ati on.

CROSS EXAM NATI ON

BY MR RADMALL:

Q Good nor ni ng.

A Good nor ni ng.

Q Last evening, we heard M. Davis testify that
he pined for the days prior to Order Reform when a
hundred percent of his G ade A producer mlk could --
was able to be pooled, and prior -- and on Page 3,
you've made a simlar statenent to what we tal ked
about, it's been tal ked about, about being able to pool
virtually all your G ade A producers.
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Can you recall the Cass 1 utilization
percentage in -- in that pool? Mybe which -- which
Order did you -- were you able to pool on?

A We were pooling on Order 135 which at the
time was known as the Sout hwest |daho/Eastern O egon
Federal Order.

Q Okay. Thank you.

Can you renmenber the utilization percentage

in that Order?

A | believe you probably have access to the
statistics. | don't have them nenori zed.

Q | -- I -- as | recall yesterday, | think in
M. Hollon's -- sone of his supporting material, it was

five to eight percent. Does that sound famliar?

A | suppose that would depend on how nuch mlk
was pooled in any given nonth. There were sonme nonths
when m |k wasn't pooled or not as much mlk pool ed and
obviously that would raise the -- the utilization.

Q Okay. We've heard testinony over the course
of the last couple of days that the Class 1 usage in
the Geat Basin Order ranged between 45 and 51 percent
in'98 and '99. Now, in the Western Order, it is
approximately 20 percent. | think February, we heard
testinmony that it was 17 percent.

On Page 6, you've nentioned that a |eve
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playing field is desired, it's your desire, as is many
other entities. |Is your opinion -- if all of the mlk
in Idaho were to be pooled in the Western Order, would
that be close -- would that bring the utilization
closer to eight percent or closer to the 45 percent?

A | don't know what it would do.

Q You have no idea the inpact that that would
have?

A Well, if it's 17 percent now, | think the
answer's pretty obvi ous.

Q And obvi ous bei ng?

A Being it would be less than 17 percent.

Q So, it would -- your opinion, it'd be closer
-- the level playing field would be better if it was
ei ght percent then?

A The | evel playing field -- ny comments about
the level playing field is that | feel that -- danbia
feels that all producers should be treated equally in
terns of pooling.

Q kay. And how do you feel about performance-

based for that mlk to performto the fluid market?

A As far as | know, | mean, we are performng
as -- as dictated by the Order that we're operating
under. So, | guess it depends on what you nean by

per f or mance.
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Q Vel |, performance would be to be able to
serve the fluid market, as | understand it.

A We're ready to serve the fluid market at any
time. You just give ne a phone call, and I'Il have you
m |k tonorrow.

Q Well, and that's admrable and that's
certainly a conforting thought, that there's all that
mlk in ldaho that's willing to cone to Salt Lake, but
in my understanding of performng to -- to the market
woul d be that it actually -- there would be a need for
that mlk to be bottled and that would thereby drive
everyt hing el se.

A Well, 1've heard a ot of testinmony in this
hearing that there is a need and that need is going
unnet, but to this date, |'ve not had a phone call from
any distributing plant asking ne to buy mlKk.

MR. RADMVALL: GCkay. That's all. Thank you
JUDGE CLI FTON: Thank you, M. Radmall.
M. English?
CROSS EXAM NATI ON
BY MR ENGLI SH:

Q M. WIlianms, just a couple of other
guestions. Page 5, you referenced "when we first
associated mlk supply with the pool, both Meadow Gol d
and Western Dairymen shunned our overtures.”
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Rel ati ng back to Page 3, you indicated that
you associ ated the supply with the pool since 1992.
Wuld it be fair to say that your statenent about "when
we first associated mlk supply with the pool™

regardi ng Meadow CGol d, that was back in '92 or even

maybe ' 917

A | don't remenber the exact date. | nean,
there were several overtures that we made to -- to
Meadow Gold to try to pool mlk. | don't know the

exact dates.

Q But it was about the tinme that you were
trying to associate mlk with the pool before you
started associating with Fal conhurst and Stoker?

A That -- that's probably correct, yes.

Q kay. I'mnot trying to bel abor the point
and wondering if you were here yesterday for an
exam nation of M. Reitsma. Are you aware that Meadow
ol d has gone through several asset purchase
arrangenments since 1992?

A Yes.

Q Okay. So that, the owner of the operation in
1992 was different in terns of assets than the owner
t oday?

A That' s nmy under st andi ng.

Q Thank you, sir.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

783
Wth respect to the two plants that are m | k-
receiving plants, are either one of those two plants
qualified as Gade A facilities?
A No, they are not.
MR. ENGLI SH: Thank you, sir.
JUDGE CLI FTON:  Thank you, M. English.
M . Beshore?
CROSS EXAM NATI ON
BY MR BESHORE:

Q Just a couple other questions, M. WIIlians.
Is it -- is it fair to say -- you nentioned m |k not
bei ng pool ed because of quality concerns. It -- it --
it's fair, is it not, that there's sone cost at the
producer |evel and at the supplier level to assuring
the right quality of mlk for fluid market when you're
supplying the fluid market?

A That's correct.

Q kay. And by the same token, when you as a
cheese manufacturing plant operator give up mlk from
your manufacturing plant to the fluid market, there's
an opportunity cost in ternms of the |ost manufacturing
vol une associated with -- with that giving up that
mlk, is there not?

A Yes.

Q kay.
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A That's correct.

Q And -- and there's -- the flip side of that
is that additional volune into your plant is
incrementally valuable in terns of adding -- of -- of
t he additional product it wll generate and the
additional plant efficiency that it will enable you to
have, additional volunmes of -- of mlk comng into your
manuf acturing pl ant.

A s that a question?

Q That's a questi on.

A Coul d you --

Q It was supposed to be a question.

A Coul d you rephrase that into a question,
pl ease?

Q Well, I -- 1 was just trying to foll ow
through with the flip side of the -- the economics in

terms of giving up mlk out of a plant. There's an
opportunity cost to that. The flip side of it is, if
mlk -- additional volunme of -- volune of -- volunes of
mlk are supplied or nmade avail able to your
manufacturing plant, there is a value to that in terns
of added efficiencies and the ability to manufacture
addi ti onal product at your plant.

A W try to -- our -- our -- our goal is to run
our plants at maxi num capacity at all tines.
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Q Because that's the -- that gives you the best
-- the nost profitable way to operate then?

A That's correct.

Q Okay. Wien you say on Page 5, top of Page 5,
that there is "no genuine opportunity for lIdaho's dairy
farmers to find the fluid market" essentially, be
pool ed by finding the fluid market, mght it be
possi ble that there is not a need for that mlk in --
in any fluid markets that you' re aware of ?

A |"mnot sure if | understand your question.
When you say "need", what do you nean by that?

Q Vell, aren't the fluid markets served with --
with a supply of Gade A mlk to neet their needs at
the present time?

A vell, --

Q To the best of your know edge?

A -- to the best of nmy know edge, there is an
adequate supply of mlk to neet the fluid needs of the
Class 1 market.

MR. BESHORE: Ckay. Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
M. Marshall?
CROSS EXAM NATI ON
BY MR MARSHALL.:
Q Jeff, | think we mght want to clear up the
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record with respect to sone term nol ogy that you used
and with respect to how G ade A and G ade B
considerations are dealt with

In this hearing, we're tal king about
sonething called a proprietary bulk tank handl er, and
during your testinony, | believe you used the --
referenced the termout of the regulatory environnent
called a "bulk tank unit”. Did I understand you
correctly?

A Yes.

Q And a bulk tank unit is not the same as
proprietary bulk tank handler, is it?

A No, it is not.

Q And would you tell us what a bulk tank unit
is and what -- what -- what it nmeans to you in ternms of

ascertaining your G ade A versus non-Gade A mlk

suppl i es?

A My understanding of a bulk tank unit is a --
a group of producers that forma -- a unit and that --
that -- and those -- that's a Grade A supply that is

eligible for interstate mlk shipper shipnents of mlKk,
and they are inspected fromtine to tinme by federal
regul ators to ensure that their dairy facilities and
quality of mlk is -- is up to standards for those

shi pments of mlKk.
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Q | nspected by both federal and state
authorities, are they not?

A That's correct.

Q And the regul atory agency in |Idaho woul d
designate a group of d anbia shippers as a separate
G anbia bulk tank unit, is that correct?

A That's correct.

Q And only your G ade A producers could be --
could qualify for that bulk tank unit, correct?

A That's correct.

Q So, if you had a producer -- you had a
request froma Cass 1 handler for mlk, you could only
go to your bulk tank unit of producers in order to
supply the Cass 1 market, is that correct?

A That's correct.

Q And those then are all pre-approved as G ade
A shippers for purposes of delivery to pool plants, is
t hat correct?

A That's correct.

MR. MARSHALL: Thank you.
JUDGE CLI FTON:  Thank you, M. Marshall.
Any further cross exam nation questions? M.

St evens?
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CROSS EXAM NATI ON
BY MR STEVENS:
Good norning, M. WIIians.

Q

A Good nor ni ng.

Q | have a question about your statenment on
4.

Page You -- in that paragraph -- in the paragraph,
m ddl e paragraph, toward the end of it, you make the

statenment concerning the "Ag Fair Practices Act".

| -- I've -- could you expand on that a
little bit? Wat -- what is your concern there? Does
it concern the issue of the -- of the dairy farners’

freedom of choice to market their m |k independently or
to join one cooperative or another?

A | -- I"'mnot intimately famliar with the
Act, but ny understanding is that -- |I nean, | -- |
guess it's just a general statenment. We would like to
see that whatever rules are in place would not inpede a
dairy farmer's choice for -- or ability to market his
m | k through whoever he chooses to mlk -- market his
m | k through, whether that be a cooperative or a
proprietary handl er.

Q Al right. And ny -- the purpose of ny
guestion, of course, is to -- is to ascertain, if you
know, of any situations of this type, if you would |ike
to -- to make the Secretary aware of any of those
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situations, not that you would do it here on the record
t oday, unless you want to, or -- or have the counsel,
your representatives, to contact the Secretary with any
information on this matter.

A |"mnot aware of any, but I wll talk to ny
counsel afterwards, and if there are any situations
like that, I will nake you aware of them

MR. STEVENS: Thank you very nuch
JUDGE CLI FTON: M. Tosi?

CROSS EXAM NATI ON
BY MR TOSI:

Q Thank you for appearing today, M. WIIlians.

| want to refer to Page 6 of your witten
testinmony. It's ny understanding fromyour testinony
t hat the concept of net shipnment provisions in the
pool i ng standards for Order 135, that you woul d be
opposed to those, is that correct?

A Yes.

Q And in that regard, you're concerned about
efficiency, efficient mlk novenent and avoiding the
uneconom cal novenment of m | k?

A |"mnot sure if that's our -- our main
concern there. | nean, as | reread the paragraph, |
don't necessarily see anything that would lead ne to
bel i eve that, you know, inefficiency is -- is one of
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t he requirenents.

Q | guess in the first full paragraph on that
page where you're tal king about making a shi pnent and
the distributor then returns it back to the
manuf acturi ng plant, that you consider that to be

sufficient association for producers whose mlk is

pool ed that way to be -- to be eligible to be pool ed
t hat way?
A Yes.

Q Wuld -- would your view be that that's in
itself is inefficient?

A | would say that that's inefficient, yes.
woul d agree with that.

Q Al so, to the extent you supply the Cass 1
mar ket, are you able or do you receive prem uns for
mlk going to Cass 1 nmarkets?

A When we supply mlk, yes, we do receive
prem uns when we do that.

Q s the -- with -- is one of the bases for the
prem um woul d be the -- the -- whatever you're
referring to as the opportunity costs, the loss to your
ability to operate in your cheese plants at maxi mum
capacity?

A | would say that's one of the costs, and then
the transportation woul d be another one that we'd be
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| ooking for prem uns to overcone.

Q There are tinmes when your plants do not
operate at capacity because of limted m |k supply?

A That's very rare when that happens.

Q To your know edge, would you be of the
opi nion that producers incur costs that are higher when
they're serving the fluid market versus when their mlk
is being used in manufacturing uses, for exanple,
maki ng cheese?

A Are you tal king about their net costs or --
or their -- | wuld say their -- their costs m ght be
hi gher, but then the -- the return would be higher as
wel | .

Q So, the -- the reward for serving the Class 1
market is the ability to enjoy the higher price that
goes along with that?

A That's correct.

MR. TOSI: Thank you. That's all | have.

JUDGE CLI FTON:  Thank you, M. Tosi.

| knowit's alittle early for a break, but I
need one. W'Il| take a 10-m nute break.

(Wher eupon, a recess was taken.)

JUDGE CLIFTON: Al right. Let's go back on
record. We're back on record at 9:50.

|"d invite other questions, cross exam nation
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questions for M. WIlliams. M. English?
CROSS EXAM NATI ON
BY MR ENGLI SH:
Q This is a followup fromM. Tosi. In an
answer to a question that | asked about prem uns, you
i ndi cated that you pay producers, you know, -- that in
your definition, premumwas sonething over the Cass 3
price.
Then M. Tosi asked you about whether or not
you get prem uns when you sell mlk into the Cass 1
market. \Wen -- and you answered yes, | believe. Wen
you used the term"premuns” in answer to M. Tosi's
guestion, was that the sane definition of prem uns as

you used for ne as being sonething over the Cass 3

price?
A | think | was a bit confused by -- by M.
Tosi's question. | was thinking of mlk that we were

selling into Federal Order 30. Wen -- when we supply
mlk to Fam |y Dairies for bottling purposes, we do get
prem unms over Class 3 for that. Ooviously the

transportation is a huge issue. So, that pretty much

negates the premum but the -- the -- we do not get
prem unms out of our sales to -- to distributing plant
or Fal conhurst in -- in Federal Order 135.

Q Havi ng gone that far into it, can you confirm
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for me whether you collect from Fal conhurst at al
times Class prices for the mlk that you deliver to
Fal conhurst and that stays there at the plant for
processing into Cass 1?

A | can confirmto you that we get as nmuch as
we can for our mlk when we sell it, but | can tell you
that we do not get mnimumpricing for the mlk.

MR. ENGLI SH: Thank you, sir.
JUDGE CLI FTON: Thank you.
Does that pronpt any other questions on the
i ssue of prem uns?
(No response)
JUDGE CLIFTON: Al right. Any other cross
exam nation of M. WIIlians?
(No response)
JUDGE CLI FTON: Any redirect exam nation?
M. Vetne?
REDI RECT EXAM NATI ON
BY MR VETNE:
Q M. WIlianms, do you have a copy of Exhibit

33 in front of you?

A | don't have it in front of me, no.
Q "Il provide it to you.
A Ckay.

JUDGE CLIFTON: Is that your only one, M.
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Vetne? You may borrow mne. You' re okay?
BY MR VETNE:

Q M. WIlianms, the | ast page of Exhibit 33
contai ns what appears to be a pricing fornula which was
enpl oyed at sone point by a conpany called Avonnore
West, Inc., correct?

A That's correct.

Q And that was an exhibit that you addressed
before in questions, and you had sone additi onal
comment you wanted to nmake as a w tness.

A Yes.

Q kay.

A That's correct.

Q Let me ask you this first. |s Avonnore Wst,
Inc., the same corporate entity under a different nanme
as d anbi a Foods, Inc.?

A Yes.

Q Okay. And can you |l ook at that exhibit and
determne with any precision what tine period that
pricing formula applied to?

A This pricing formula applied to a period
prior to July 1st, 1997.

Q kay. Do you have any other comments
concerning that exhibit?

A No, | do not.
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Q Okay. At the time of that pricing formula,
was -- do you recall whether d anbia was able to pool
any part or all of its Gade A mlk supply?

A At the time of this -- that -- at the tine
that we were utilizing this fornula, yes, we were
pooling mlk on Federal Order 135.

Q Okay. Do you recall whether that was at a
ti me when you were constrained in the amount you could
pool as you described earlier or whether it applied to
a tinme when you could pool virtually all of it because

of the suspension of diversion [imts?

A It was -- | believe it was during the tine
when the diversion limtations were still suspended.
Q Ckay. In response to sonme questions, you

referred to the conpetitive significance of other
cheese makers in this market or other markets being
able to return to their suppliers pool participation
revenue and the effect on your conpany if you were
unabl e to do so.

Let me ask you this. Wuld your inability to
return to your producers a pool draw because those
producers were ineligible to participate in the
mar ket w de pool affect your conpetitiveness in finished
product sales with manufacturers who are able to return
pool proceeds to their producers on all of their G ade
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A mlk?

A Yes, it woul d.

Q kay. And for -- for purposes of that
conclusion, does it matter whether your conpetitor is
| ocated in Oregon, Washington, Idaho, Utah, California
or New Engl and?

A No, it does not, because we -- we operate in
pretty nmuch a national cheese environnent.

Q And you were asked one question about
operating at capacity for purposes of nmaxi mum
efficiency. Do you recall -- actually, it was a series
of questions. Do you recall that?

A Yes, | do.

Q kay. Is there a point at which your receipt
of mlk would put you in a position of over-capacity,
so that by getting nore mlk, it actually costs you
nore per hundredwei ght rather than | ess per
hundr edwei ght ?

A Yes, that can and does happen fromtine to

MR. VETNE: Ckay. Thank you. That's all the
redirect | have.

JUDGE CLI FTON: Thank you, M. Vetne.

Any recross?

(No response)

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

797

JUDGE CLI FTON: There being none, M.

Wl liams, you may step down. Thank you.

(Wher eupon, the witness was excused.)

JUDGE CLI FTON: Oh, M. Vetne?

MR. VETNE: |I'mthrough with this w tness.

JUDGE CLI FTON: On.

MR. VETNE: However, one of the people that
was here yesterday, who | was afraid had to | eave and
| eft and wouldn't be here, actually turns out to be
here, Mark Stoker, owner of Stoker Wol esal e, one of
the small distributors to whomreference has been nade,
and he would |ike the opportunity to present a very
short statement of which | have one copy, with
perm ssion of the Court.

JUDGE CLIFTON: Al right. And his testinony
would fit in well at this tinme?

MR VETNE: Yes.

JUDGE CLIFTON: Al right. 1'd like to find
out who else would like to testify now, and it nmay be
possi bl e that by just taking one or two w tnesses
before his, you could nmake nore copies of -- or soneone
coul d make nore copies of his statenent.

Has anyone | ocated a copying capacity here?
Is there one at the front desk?

MR. ENGLI SH. There's sonething at the front
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desk.

JUDGE CLI FTON: Okay. Because |I'd like to at
| east have enough copies so that the court reporter has
two, the witness has one, and | have one, and what
woul d be ideal is that the key counsel and ot her
representatives here who've been participating so
actively each have one.

Al right. So, I1'd like to ask now -- | have
-- I'"'mgoing to take names. So, M. Stoker represents
who, M. Vetne? M. Vetne, who does M. Stoker
represent?

MR. VETNE: Stoker Wiol esale, the
di stributing plant custonmer of Davisco Foods,
concerni ng which Jon Davis testified | ast night.

JUDGE CLIFTON: Al right. Good. It sounds
like he'd be the natural next witness, but let ne find
out who else would like to testify next or very soon.

If you' d conme to the podiumand identify
yourself and tell me who you represent or are
associ ated with?

MR. LARSEN: | amDavid Larsen. [|'m
associ ated with Gossner Foods, and we would like to
testify as soon as possible. W also have two producer
patrons who are here to testify, and due to their tine
restraints, we would ask that, if possible, that be
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done before |unch.

JUDGE CLIFTON: Al right. So, they -- they
are dairy farners?

MR. LARSEN:. Yes, they are.

JUDGE CLIFTON: Al right. Thank you.

MR STUTZMAN: |'m Alan Stutzman with Mgic
Val ley Quality M|k Producers.

JUDGE CLI FTON:  And woul d you spell the first
and | ast nane?

MR, STUTZMAN: Al an, A-L-A-N, Stutzman,
ST-UT-Z-MA-N. And if the Gossners need to go before
me, | can wait till after lunch, but I got to be hone
t onor r ow.

JUDGE CLI FTON: Very fine. Thank you.

| -- | should also for the record have
i ndi cated the spelling of Larsen. | do have M.
Larsen's card, and Larsen is S-E-N

Yes, next? M. English?

MR. ENGLI SH:  Your Honor, while it doesn't
have to be next, it's quickly appearing that there's a
long Iine here, and that | would rem nd you that
yesterday, | had a witness who really needed to get on
yesterday, and we couldn't, M. Hallquist.

Now t hat he's here today, he's done sone
ot her business in the norning, he's available till md-
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afternoon, but we really do need to get himon by m d-
aft ernoon.

JUDGE CLIFTON: Al right. And spell his
| ast nane for ne, please?

MR ENGISH HOL -- I'msorry.

MR HALLQUIST: HAL-L-QUI-ST.

MR. ENGLISH HA-L-L. It's really good when
the lawer can't spell his client's nane.

JUDGE CLIFTON:. HA-L-L-Q UWI-S-T. Thank
you.

MR. RADMALL: G eg Radmall. | have a letter
fromM. Arthur Douglas, Uah Farnmers Union, that I'd
like to have subm tted.

JUDGE CLIFTON: Al right. Good. M. Tosi?

MR TOSI: Yes, Your Honor. M. Mkrantz
woul d need time as well for the testinony regarding
Proposal s 14 and 15 and 16 that were offered by the
Mar ket Admi ni strator.

JUDGE CLI FTON:  And he wants to | eave at what
time today in order to catch today's plane?

M. Mkrantz? By 5. Okay. Al right.

M. Carlson?

MR. CARLSON. | have a 1:00 flight, and I
would i ke to get on it today, if at all possible.

JUDGE CLIFTON: Al right. M. English,
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tomorrow. M. Carlson, if you' d cone back, you -- you
had -- cone back to the m crophone for just a nonment,
pl ease. You had indicated to ne the proposals that
your testinmony would concern, and | have forgotten.
Wul d you tell ne the nunbers?

MR. CARLSON. Proposals 5, 6 and 8.

JUDGE CLIFTON: 5, 6 and --

MR, CARLSON: 8.

JUDGE CLIFTON: -- 8. Yes, Ms. Barrow?

M5. BARROWNW |I'd like tine today, later this
afternoon after Proposal 8.

JUDGE CLI FTON: Okay. Good. Thank you. Al
right. | think I have enough information to order
t hose who would testify, and I would like to take M.
St oker next. So, if we could start with his testinony,
unl ess the copies are not yet here. Are the copies
here?

MR. STEVENS: The copy boy has arrived.

JUDGE CLI FTON: Oh, M. Stevens, thank you

(Appl ause)

JUDGE CLI FTON: Would you be seated? Thank
you. Thank you.

Al right. I'mgoing to ask the court
reporter to mark M. Stoker's statenment, which is two
pages, as Exhibit 38.
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(The docunent referred to was
marked for identification as
Exhi bit Number 38.)
JUDGE CLI FTON:  And, M. Stoker, would you
pl ease identify yourself and spell both nanmes?
MR. STOKER: My nane is Mark Stoker, M A-R-K
ST-OK-E-R
JUDGE CLI FTON: Does anyone wish to Voir Dire
the witness on his witten statenent?
(No response)
JUDGE CLIFTON: Is there any objection to his
witten statenent being admtted into evi dence?
(No response)
JUDGE CLI FTON: There being none, Exhibit 38
is hereby admtted into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunber 38, was
recei ved in evidence.)
JUDGE CLIFTON: M. Stoker, would you raise
your right hand, please?
Wher eupon,
MARK STOKER
havi ng been first duly sworn, was called as a w tness

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

803
herein and was exam ned and testified as foll ows:
JUDGE CLI FTON:  Thank you.
M. Vetne, you nmay proceed.
DI RECT EXAM NATI ON
BY MR VETNE:
Q M. Stoker, where do you live?
A Burl ey, |daho.
Q Can you give a really concise description of
your experience in the dairy industry, if you can?
A Born and rai sed and probably die there.
Q Al'l right. Pretty concise. Do you have a

prepared statenent?

A Par don?
Q Do you have a prepared statenment?
A | do. Before | begin ny prepared statenent,

|"d just like to say that Larry Gerdis from Fal conhur st
Dairy was here yesterday and wasn't able to stay, and |
think that his views and nmy views are sonewhat simlar,
being small processors in the Idaho -- in the Wstern
Order, and I'mnot saying anything that his statenent's
the sane as mne, but just that he was here prepared to
say sonething simlar to what | will have to say.

My nane is Mark Stoker. | amthe manager and
owner of Stoker Whol esal e, Incorporated, Burley, Idaho.
Qur operation is a third generation fam |y business.
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We have been involved in the dairy business
since the early 1940s. The operation began even before
there was a Federal Order in South Central |daho. Wen
t he Sout hwest | daho/ Eastern Oregon Order went into
effect in 1981, we initially were ternmed as a producer
handl er. W produced, processed and marketed the mlk
production of our own dairy herd. Later, we sold our
dairy animals and began as a pool distributing plant in
what is now called the Western O der.

Today, we market approximately a mllion
pounds of fluid mlk products a nonth. W only package
that mlk in gallons and half gallons. W distribute
mai nly to conveni ence stores because of the desire of
| arger processors to keep us out of the grocery store
chai ns.

Si nce Cctober of 1994, we have had an
arrangenment to receive our mlk supply from Jerone
Cheese, a proprietary bulk tank handler in the Western
Order. This arrangenent has worked well for both of
us. Jerone Cheese provides us with |ocal, consistent
and high-quality and a conpetitive price m |k supply.
Jeronme Cheese al so provides a conveni ent and
conpetitive outlet for ny surplus cream

| am not an expert on conpl ex Federal Orders
or conplicated marketw de pooling. However, | do
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understand that Proposals 5, 8, 11 and 12 w ||
jeopardize ny ability to remain conpetitive with | arge
processors with whom | conpete. | conpete for a very
smal|l portion of the total market of fluid market
products, but | strongly feel that I am providing |ocal
consuners with a local high-quality and conpetitive
price alternative product. | feel that providing
consuners with an alternative choice of dairy products
is in the public interest.

Having to pay Cass 1 price is not ny main
concern. | feel that by paying Cass 1 price, | would
have to change the way | market ny product by being
nore aggressive in going after a bigger share of the
market in order to stay in business. M concern is
that if a dom nant cooperative gets all the market
power, the Class 1 price will not be the only charge.

| have had that experience soon after |eaving
producer handl er status when | started purchasing ny
mlk froma co-op. Although | started out by paying
Class 1 price, it soon began to include surcharges,
prem uns and added delivery charges, and | suppose that
all of that added cost was deci ded by the cooperative.

Having to pay all those added charges woul d
be devastating to ne and to all small entities that are
trying to conpete. | feel that once a cooperative gets
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a stronghold in the marketplace, there will be -- they
will be able to domnate themfromthen on. It can
eventually result in far too nmuch nonopolistic market
power. This does not serve the producers, processors
or consuners in the long run, and | feel this is
contrary to the public interest.

| have appreciated the opportunity | now
enjoy of being able to work with Jon Davis at Jerone
Cheese. Qur arrangenent has worked well for both
parties, which would include nme, nyself, Jon, Jerone
Cheese and producers. | feel that it would be a
m stake to take away proprietary bul k tank handl er
status from Jeronme Cheese. M purchases fromthem have
allowed their Gade A producers to participate in the
Class 1 market.

| feel we should not be permtted to -- from
continuing our win-wn and I'lIl add another win for the

public rel ationship.

JUDGE CLIFTON: | want to make sure |
under st ood your reading of your one prohibited. |Is
that what you said? "I feel we should not be

prohi bited fromcontinuing our win-win relationship"?
MR. STOKER: That's correct.
JUDGE CLI FTON: Thank you.
M. Vetne?
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BY MR VETNE:

Q M. Stoker, you refer on Page 2 to you and
other small entities. How many enpl oyees does Stoker
Wol esal e have?

A Ten.

Q kay. And are you sonewhat famliar with
Fal conhur st ?

A Yes, | am

Q Okay. Wuld it be fair to say that
Fal conhurst's enpl oyee nunbers are not nmuch different
fromyours?

A Probably a little smaller.

Q kay. They clearly have | ess than 500
enpl oyees, correct?

A They do.

MR. VETNE: Ckay. That's all | have. Thank
you.

JUDGE CLI FTON: Thank you, M. Vetne.

Wul d you spell Larry Gerdis's nane for the
record, M. Stoker?

MR STOKER | will attenpt to.
L-A-R-RY Cerdis, | think, is GE-R-D1-S.

JUDGE CLIFTON: Al right. And Fal conhurst,
| think we already have in the docunents.

Cross exam nation for M. Stoker? M.
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CROSS EXAM NATI ON
BY MR BESHCRE:
Q M. Stoker, your final sentence in your
statenent says, "I feel we should not be prohibited
fromcontinuing our win-win relationship". You're

referring to your business relationship with Jerone
Cheese.
What -- which proposal would prohibit you

from buying your mlk supply from Jerone Cheese?
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and

A Well, as | nentioned, | don't understand al
-- every -- |I've read over them and | don't underst
themas well, but taking away proprietary bul k tank
handl er status from Jeronme Cheese, | don't know if t

woul d prohibit themfrom being able to purchase mlk
fromthem |If it does, then that's what |I"'mreferr
to.
Q kay. And if it doesn't, you wouldn't hav
t hat concern?
A Then that wouldn't be that concern for us.
MR. BESHORE: Thank you.
JUDGE CLI FTON:  Thank you, M. Beshore.
O her cross exam nation of M. Stoker?
(No response)
JUDGE CLIFTON:  Any redirect?
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MR, VETNE: No, Your Honor.
JUDGE CLI FTON: Thank you, M. Vetne.
Thank you, M. Stoker.
MR. STOKER  Thank you.
JUDGE CLI FTON: You may step down.
(Wher eupon, the wi tness was excused.)
JUDGE CLIFTON: 1'd like now to take David
Larsen, Gossner Foods, and the two producer patrons in
what ever order the three of you would like to proceed.
MR. LARSEN: If it's okay with Your Honor,
|"d like to go first and then the two producer patrons.
JUDGE CLI FTON: Very fine. Thank you. Thank
you, M. Larsen.
| would like the court reporter to mark the
t hree- page statenment that is being presented on behal f
of Cossner Foods as Exhibit 39.
(The docunent referred to was
mar ked for identification as
Exhi bit Nurmber 39.)
JUDGE CLI FTON:  And, M. Larsen, would you
state your full name and spell your names for us,
pl ease?
MR. LARSEN. Yes. David Larsen, D-A-V-1-D
L-A-R-S-E-N.
JUDGE CLIFTON: Al right. Wuld you raise
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your right hand, please?
Wher eupon,
DAVI D LARSEN
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.

And, M. Larsen, are you presenting what |'ve
mar ked as Exhibit 39 on behalf of CGossner Foods?

MR. LARSEN: Yes, | wll be.

JUDGE CLIFTON: Is there anyone who woul d
like to Voir Dire the wtness on the exhibit before |
ask if there are any objections?

(No response)

JUDGE CLI FTON: How many of you have copies
of 1t?

MR. LARSEN. There will be copies com ng.
have handed two to the court reporter. There are a few
circulating, but there will be some nore comi ng. They
shoul d be here any second.

JUDGE CLIFTON: Al right. Let's go off
record for just a nonent while we wait for those.

(Pause)

JUDGE CLIFTON: Al right. W're back on
record at 10:15.

In the interim | would |ike M. Radmall to
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come forward. ©Ch, you have themright now? Ch, all
right. M. Radmall, go ahead and distribute what
you' ve got, if you wll.

(Pause)

JUDGE CLI FTON:  Thank you.

So that | don't confuse nyself, | am marking
what M. Radmal| has handed ne, this one-page letter
dated April 12, 2002, on Utah Farnmers Union |etterhead,
as Exhi bit 40.

(The docunent referred to was
marked for identification as
Exhi bit Nunmber 40.)

JUDGE CLIFTON: We'll cone back to that, and
now l'd like to ask if there's any objection to the
adm ssion into evidence of Exhibit 39?

(No response)

JUDGE CLIFTON: | know sone of you just got
it. So, I will be liberal with regard to your concerns
about it after the witness has testified.

| do admit into evidence Exhibit 39.

(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 39, was

recei ved in evidence.)
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JUDGE CLI FTON:  And, M. Larsen, if you'd
first give us a little informati on about yourself
before you go into this docunent that's offered on
behal f of Gossner Foods?

MR. LARSEN:. Be happy to.

DI RECT TESTI MONY

MR. LARSEN. | have been enpl oyed at Gossner
Foods since 1986. My duties at CGossner Foods include
producer relations, mlk procurenent, and the financial
reporting for sone of our activities at both of our
pl ant s.

Gossner Foods has been in business for over
35 years. W currently have two plants on Federal
Order 135, one of which is a fluid mlk plant that
processes UHT aseptic mlk, and by UHT, that stands for
U tra-H gh Tenperature. It is mlk that does not
require refrigeration. So, we're not a typical fluid
processor, but in that regard, we do have a fluid
pl ant .

Qur second plant is | ocated adjacent to our
fluid plant. It is a cheese manufacturing and
packagi ng facility where we manufacture Swi ss cheese
and Muenster cheese.

I'd like to go ahead and read our concerns on
sonme of the proposals that we have and afterwards be
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happy to answer any questi ons.

Gossner Foods is a small business as defined
under the Regulatory Flexibility Act, and such as
stands to be seriously inpacted by several of the
proposed regul atory changes to the Western Federal
Order. It is the purpose of these witten conments to
define the inpact that each of the proposed changes
woul d have upon the operation of our business and to
state our position regarding their inplenmentation.

Regardi ng Proposals 3 and 7, we strongly
oppose Proposal 3 and Proposal 7. These two proposals
seek to elimnate the option of receiving mlk at a
pool plant and then transferring it to a non-pool
plant. W are greatly concerned about the potenti al
negati ve inpact of this proposal upon our business
oper ati on.

The | arge percentage of our fluid mlk
busi ness consists of contracts with governnent al
agencies. These contracts are bid on a yearly basis,
sonmetinmes with an extension or rollover option that can
extend the contract. These contracts represent a | arge
portion of our Cass 1 sales.

The bi ddi ng process is very conpetitive and
shoul d we ever |ose the contract, then the proposed
pool i ng requirenments could becone very difficult to
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meet until new business is devel oped.

The effect of not allowing transfers is to
effectively reduce the amount of mlk that we could
potentially pool by significant anbunt. The reduction
in pooling potentially could, under certain conditions,
becone far nore burdensonme than the proposed diversion
per cent age changes.

We do not currently transfer mlk nor do we
intend to do so in the future, but having the ability
to transfer in the event that a major contract is |ost
is critical for the orderly operation of our business.
Approval of this proposal would greatly reduce our
ability to provide an alternative market for mlk
producers in this region.

Mar ket alternatives for m |k producers in
this region are already very limted, and this
provision could elimnate themall together. W
strongly oppose this extrene change in pooling
regul ati ons.

In regards to Proposal 4. Wiile this
proposal applies only to cooperative associations, we
feel that it is -- the intent is to reduce the
potential for additional cooperatives to enter -- to
either be formed or market mlk in this Oder. Again,
our position is that producers should have several
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options relative to marketing their mlk. Conpetition
provi des the basis for better m |k prices.

Proposal 6. This proposal also has a
potential to greatly disrupt our current business
operations, and we strongly oppose its inplenentation.
Qur opposition to this proposal is founded on the sane
concerns set forth in our oppositions to Proposals 3
and 7.

We are trying to provide producers wthin
this Market Order with access to the Grade A market
t hrough sone ot her channel than DFA. DFA al ready hol ds
a virtual nonopoly on the Gade A fluid mlIk market in
Ut ah and Sout hern lIdaho. They provide all mlk to Dean
Foods, Meadow Gold and Kroger's. All school contracts
are currently filled with mlk provided by DFA. The
m | k dom nance enjoyed by DFA has cone about as a
result of various nergers and acqui sitions.

Qur perception is that they are using this
hearing to try to nodify pooling requirenents in a
fashion that will greatly enhance their ability to
retain that position. W do not believe that the
interests of the dairy farnmers in this Order are best
served by having a single buyer for their products.

Modi fying diversion limts would have a negative inpact
on all Gade A handlers in the Oder.
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Since a |large portion of our G ade A producer
mlk is sold outside Federal Orders and in many cases
outside of the United States, we feel that producers
within the Order will benefit by |eaving us the
flexibility to add producers as we need them and stil
react to market changes in mlk contracts w thout
conpletely disrupting the orderly marketing of m k.

| would i ke to add a couple comrents to
this. To give an exanple of our position on Proposal
6, as | nmentioned earlier, we are not a typical fluid
mlk plant. 1'Il give an exanple of sone of the
variations that we could see in our Cass 1 sales.

As | nmentioned earlier, we do have a | ot of
governnental contracts. Sone of those are mlitary
contracts. For instance, right after the Septenber
11th incident, we received a call inmediately for
substantial increase in the anount of mlk that we were
supplying the mlitary. Those needs, in our opinion,
need to be there and available to neet the mlitary
needs. W have to have mlk available to fill those
contracts inmedi ately.

Anot her exanple would be mlk that we send
out of the country. W send a lot of mlk to Puerto
Rico. There have been tinmes when there's been
hurricanes or other natural disasters where we have
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received calls stating that they need | oads of mlk
i nedi at el y.

So, it is our position that changing the
diversion limts from90/10 to 70/30 would greatly
affect our ability to nmeet these needs.

In regards to Proposal 8, and I'd like to
just make a comment on that while we're up here, it
appears that this proposal has nmade an attenpt to all ow
t he dom nant cooperative in the area to transport mlk
fromdistant |ocations, such as Boise, Idaho, into the
Salt Lake Gty market. If our calculations are
correct, between the transportation credit and the
assenbly credit, mlk could be brought from distant
| ocations into the Salt Lake City market at the sane
cost to the cooperative as local mlk. The cost of
transportati on and assenbly woul d be borne by the pool.

It seens very inappropriate that |ocal
producers woul d be funding the transportation of
di stant producer mlk into |ocal market. Wat nakes it
even nore inappropriate is that other organizations are
ready and willing to supply mlk into this market
wi t hout bei ng subsi di zed.

Proposal s 11 through 13. W have no
positions on these proposals, except a brief comrent
concerni ng producer paynents. Under previous
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regul ations, mlk paynents to our producers were due on
the 15th and 30th of the nmonth. Under new regul ations,
m |k paynents to producers are now due on the 17th and
25th of the nonth. Cash flow disruptions, both on the
processor and on the producer levels, are a very real
i npact of the new paynent dates, and we woul d request
that serious considerations be given to returning to
the ol d paynent dates.

Just in closing, it seens appropriate to nake
adjustnents to sonme Order regulations, particularly
with regard to double dipping. However, many of the
changes proposed clearly favor the dom nant mlKk
mar keter in this Order. W support the elimnation of
doubl e pooling and would like to wait and see what
i npact that has on Order price.

The elimnation of transfers is a very
radi cal nove that noves an inportant safety valve that
can be used during periods of market disruptions.

Di version all owances need to remain at their current

| evel s so that we can remain conpetitive as we bid for
busi ness and so that we can continue to offer an
alternative market to producers in this area for their
Grade A m k.

Transportation and assenbly credits would be
an unnecessary cost to the pool since other
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organi zations are willing to provide Cass 1 mlk into
t he market wi thout subsidies. The absence of
conpetition generally has a negative inpact upon both
producer prices and the level of service and attention
that the producer receives fromthose who nmarket his
m K.

G ven the dom nant position that DFA
currently enjoys in this Oder, we ask that each of the
proposal s be eval uated on whether or not they give them
an unfair advantage in retaining or increasing their
position. The interests of all producers in this
mar ket, whet her cooperative nenbers or not, are best
served by allow ng conpetition for producers to renmain
vi abl e under new or nodified regul ations, to make the
changes that are clearly needed, evaluate their inpact
and decide if further changes are appropriate.

JUDGE CLI FTON: Thank you, M. Larsen.

Cross exam nation? M. Marshall?

MR. MARSHALL: Thank you, Your Honor

CROSS EXAM NATI ON

BY MR MARSHALL.:

Q M. Larsen. It occurs to ne in listening to
your testinmony that it mght be interesting to explore
alittle bit about the nature of your food business.

If I were to purchase a Gossner product, what
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ki nd of packaging would it be in?

A It would be in aseptic UHT packaging. It is
not a plastic fluid jug that you typically would refer
to as a fluid package. It is a -- nore of a cardboard
box with a foil lining inside. No chem cals are added
tothe mlk, but it is aseptically packaged so that
contam nation of the mlk is not possible. That
remains to stay at roomtenperature with refrigeration
for a period of up to nine nonths --

Q So, that's --

A -- or |onger.
Q -- a classic exanple of a val ue-added
pr oduct ?

A Exactly.

Q And your market for that then, | take it, is
mlitary bids, | think you nentioned, and --

A That is a large portion of our business. W
do have another |arge portion of our business that
exits the country into Puerto Rico.

Q Agai n, that woul d be appealing to the |ong-
shelf life of aseptic packaging, would it not?

A Yes, it woul d.

Q I n your business then, your -- the bulk of
your sales are probably going outside of this imed ate
Western Order Market Area, would they not be?
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A Yes, they are. W |ooked at the nunbers.
It's been awhile, but | believe | ess than one percent
of our sales stay in our Oder.

Q So, you're finding then that m |k that you
sell is actually a new Class 1 utilization in the
mar ket, not nerely a matter of conpeting for sonebody
el se's existing Class 1 utilization?

A Yes, and that was the intent of the plant
when it was built, was not to conpete with those who
are currently in the market but to forma new market
and to take the producer mlk in this area and exit it
out of the market, thus providing a better market for
producers in this area as well.

Q | believe you told us that after Septenber
11t h, the governnent contacted you, the Federal
Governnent contacted you for an increased supply. How
-- how predictable are your governnent bids, and what
is the expected |l ength of those types of
contracts?

A Qur governnent bids do have a set |ength of
time as far as quantity and range greatly. As |
nmenti oned, sonetinmes when things are going and there
are no mlitary activity, we have sonewhat of a |eve
need for our mlk. \Wen activities happen in different
parts of the country or an event, such as Septenber
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11t h, happens, we see a substantial need and request
fromthe mlitary for our mlk, and by substantial,
could nean tenfold what they normally take.

Q That is now. Wiat would be the prospect that
a year fromnow, let's say in the Spring flush of the
year 2003, that you' d be able to count on that sane
vol ume of busi ness?

A We have -- we have no idea. W -- we know
that we'll have contracts that extend through sone of
that period, but as far as the volune, we don't know
and that is another reason that we support the 90/10
diversion limts. Qur -- our diversion percentages can
change so greatly just based upon those reasons that
' ve stated.

Q So, your future market opportunities for your
aseptical |l y-packaged m |k are highly unpredictable?

A They are. W do have sone business that is
steady, but there is a portion of our business that is
not steady, and as far as that, | nmean orders can vary
as far as quantities, unlike the typical fluid plant
whose orders are sonewhat |evel

Q Coul d you descri be where your mlk supply is
| ocat ed?

A As far as where we receive our mlk fronf

Q Yes. \Were are your producers who ship
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directly to Gossner?

A Qur producers go fromDelta, Utah, that's as
far south as we go, to Bancroft, ldaho, that's as far
north as we go, and it's just north of Gace, |daho.

Q And where is Gace, |daho?

A That -- Gace, ldaho, is about, I"'mgoing to
say, eight mles from Logan north.

Q Just for the benefit of those who may not
know where Logan is, isn't Gace kind of right on the
border between |daho and Ut ah?

A Grace is actually about 30 mles north of the
| daho border.

Q Al'l right.

A But the bul k of our producer mlk is |ocated
in the Cache Valley and Franklin Counties. That would
be Cache County, U ah, and Franklin County, I|daho.

Q And | believe you testified earlier but I
mssed it. Did-- did you -- can you tell us how many
producers you have who supply you and how many from
each of those two states?

A We have approximately a 150 producers, 95
which are from U ah. The remaining are from | daho.

Q Now, in your role with Gossner Foods, do you
spend tinme talking to producers?

A Yes, | do. | spend a lot of ny tinme talking
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to producers.

Q And do you help determ ne what will be paid
to those producers who ship to Gossner Foods?

A | provide information to those who nmake the
deci sions and t hose deci sions are based upon
information that | provide.

Q What has been the practice with -- of
determ ning pay prices with respect to the Federal
Order as a guide? Do you always pay at |east the
Federal Order price?

A To our Grade A producers, they receive at
| east the Federal Order blend price. To our other
producers which are |l ess than 10 percent, the price is
determ ned by nmanagenent.

Q l"msorry. | didn't hear that.

A 90+ percent of our producer mlk is Gade A
mlk. That price is paid at |east the Federal Order
m nimum price. The renaining percentage, which is |ess
than 10 percent, is manufacturing mlk, which is, the
price is determ ned by managenent.

Q And do you often find yourselves concerned
that the Federal Order price is not high enough to
retain your producer base?

A We do not have any contracts wi th our
producers. W shake hands. W do not have producers
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that | eave Gossner Foods once they cone. W are
constantly putting new producers on. For exanple, this
week, we put on three new producers. No contracts are
required, but, you know, as far as that goes, as far as
price, price may be one determnation that they are
com ng to Gossner Foods. | think there are several
other factors that lead themto want to switch who they
are sending their mlk to. Price may be one.

Q Do you occasionally pay over and above the
m ni mum Federal Order price?

A Yes, we do.

Q You manage to attract a |oyal producer base
as a result?

A We have a very |oyal producer base. Part of
t hose over-order premuns are not the result of |ooking
for newmlk. It is, as has been described, a three-
| egged stool that is at Gossner's, one |eg being the
producers, the second | eg being the enpl oyees, and the
third leg the conmpany. If we need all three |egs,
we' ve got to have the producers. W treat our
producers very well. The enployees are treated well,
and the conpany does well as a result.

| f the conpany profits, it may not be from

fluid mlk, it may not be from Sw ss cheese, it may be
from ot her products that we produce. Sone of those

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

826
profits are distributed to our producers to thank them
for their -- their |oyalness through all the years that
t hey have been at CGossner's.

Q I"minterested in the fact that sone
producers have recently decided to ship their mlk to
you. Could you describe the conpetitive environnent in
whi ch you operate and what kinds of things you hear
from producers about why they m ght want to ship to
Gossner Foods?

A Well, there's several reasons that | hear.

In our area, there are two main suppliers or purchasers
of mlk. There's ourselves and there's DFA. There are
some ot her handl ers who have mlk in the area, KDK and
Magi c Valley, but for the bulk of the mlk, it would be
bet ween oursel ves and DFA.

| think one of the reasons that | hear often
about wanting to switch fromDFA to Gossner's is the
personal i zed attention that they get at Gossner's, and
they don't feel like a nunber, part of a big group of
producers but nore of a | ocal community, a group where
their mlk is processed and they have sone | ocal
interest and support in their |ocal communities.

Q | f these proposals that you' ve been
testifying on with respect to netting and diversions
and so forth were to be adopted, would you be able to
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offer a market to additional producers who m ght be
seeking alternatives?

A W would not. It would decrease our ability
to go out and actively search for new producers based
upon our fears that we would not be able to pool the
mlk. W want to nake sure that we have an adequate
supply of mlk to supply the fluid needs, but we would
be hesitant to put on new producers if these proposals
wer e passed.

Q If these -- | couldn't quite hear you. |If
t hese proposals were granted, you' d have difficulty
putting on new producers?

A Yes, we would. We would be forced to buy
mlk fromthe co-op, thus strengthening their position.

Q It's interesting in your comment about
doubl e-di ppi ng on the final page of your prepared
statenment. You' ve been here throughout the first two
days of this hearing, have you not, Dave?

A Yes, | have.

Q And now t hat you' ve heard the evidence and
hear sone of the discussions, do you have an opinion as
to whether -- does Gossner Foods have an opinion as to
whet her Proposal 10, which would end the doubl e-di ppi ng
on the Western Order, should be adopted on an energency
basi s?
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A Qur earlier testinmony by Geg indicated that

it was not an energency basis. W have tal ked anongst
oursel ves and have agreed after hearing further
testimony, we believe it should be adopted as an
enmer gency basi s.

MR. MARSHALL: Thank you very nuch

MR. LARSEN:. Thank you

JUDGE CLI FTON:  Thank you, M. Marshall.

Let me just ask. | didn't take adequate
notes on who has to | eave when. | believe M. Carlson

said he needed to |l eave by 11 to catch a plane, is that

correct?

MR, CARLSON:  Yes.

JUDGE CLIFTON: Al right. Let's -- let ne
ask. | did not renmenber, M. Larsen, if you and your

two producer patrons have a deadline for catching a
pl ane.

MR. LARSEN:. They do not have a deadline for
catching a pl ane.

JUDGE CLIFTON: Al right. Wuld, in the
interests of allow ng one person to nmake his schedul ed
flight, would you be yield the floor at this tinme?

MR. LARSEN:. Yes, we woul d.

JUDGE CLIFTON: Al right. | appreciate it.
I f you would step down, I'mgoing to call M. Carlson
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and then I'll call you back. Thank you very nuch.

(Wher eupon, the witness was excused.)

JUDGE CLIFTON: M. Carlson, if you'll cone
forward?

(Pause)

JUDGE CLIFTON: Let's go off record just a
monent .

(Di scussion off the record.)

JUDGE CLIFTON: Al right. W're back on
record. It's 10:42.

M. Carlson, you have previously testified,
is that correct?

MR. CARLSON: That is correct.

JUDGE CLIFTON: Al right. You remain under
oat h.
Wher eupon,

RODNEY K. CARLSON

havi ng been previously duly sworn, was recalled as a
wi t ness herein and was exam ned and testified as
foll ows:

JUDGE CLI FTON: Woul d you again state your
full name?

MR. CARLSON:. Rodney Carlson, CGA-RL-S-ON.

JUDGE CLIFTON: Al right. 1'mgoing to ask
the court reporter to mark your three pages as Exhibit
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41.
(The docunent referred to was
marked for identification as
Exhi bi t Nunmber 41.)

JUDGE CLIFTON: | would ask now if anyone
would Iike to Voir Dire the witness with regard to
Exhibit 41. M. English? | would note that the three
pages, one page is Proposal Nunber 5, the next page is
Proposal Nunber 6, and the |ast page is Proposal Nunber
8.

M. English?

MR. ENGLI SH. Yes, Your Honor. | have sone
guestions on Voir Dire specifically because until
under st and what he's discussing on Page 5, Proposal
Nunber 8, | don't know whether or not to interpose an
objection to the discussion as being outside the scope
of the hearing.

So, if | could ask M. Carlson sonme questions
about Proposal Nunber 8, Nunber 5?

JUDGE CLI FTON: Yes, you may, M. English.

MR. ENGLI SH: Ckay.

VO R DI RE

BY MR ENGLI SH:

Q M. Carlson, in the second paragraph, you
propose, assuming that this cones in, that "Proposa
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Nunmber 8 be nodified so that fluid m |k processing
plants that receive mlk qualify to receive the
proposed transportation credit would pay a direct
delivery differential to the producer-supplying handl er
that delivers the qualified mlk." Do you see that

st at enent ?

A Yes, sir.

Q Is that to come out of the pool?

A No, sir.

Q Is that to say that handlers, if Proposa

Nunber 8 is adopted and your nodification were
consi dered and adopted, that handl ers would end up
payi ng nore in those instances where the credit
applies?
A Yes, they woul d.

MR. ENGLI SH:  Your Honor, on behalf of Dean
Foods, operating Meadow Gol d operations in Salt Lake
and also in Idaho, | would note that there's no part of
the hearing record that indicates -- the Hearing Notice
that woul d indicate that handlers as a result of
proposal in this hearing would be paying nore than they
presently pay for the mlKk.

Wiile | amin the room |I'mcertainly not
prepared for this issue. | would note that there are
fluid mlk processors who are not in the room who may
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have chosen not to attend this hearing because they
didn't believe that their interests were inpacted by
the possibility that their prices would be increased.

On behalf of Dean Foods, | note ny objection,
and for this limted purpose, | enter ny appearance for
National Dairy Holdings, Inc., on behalf of Cream o'
Weber plant that is owned by National Dairy Hol di ngs,
Inc., to object on the grounds that they're not here
and this was not part of the Hearing Notice, and
therefore we object to any consideration of Proposal
Nunmber 8 being nodified so that handl ers would pay nore
than they are presently paying.

We are not prepared to deal with it. There
are people who are not here, who have chosen not to be
here. | could nention Kroger as one that did not --
you know, for all | know, they read the Hearing Notice
and determned that it did not inpact them But if
this were adopted and Kroger received mlk under this
pl an, they woul d end up paying nore for the mlKk than
they're presently paying. That is outside the scope of
t he Hearing Notice and should not be considered, and |
object to that portion of Page 5, Proposal Nunber 8,
bei ng consi dered, being entered into evidence in any
way, shape or form as being outside the scope of the
Hearing Noti ce.
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JUDGE CLI FTON: Thank you, M. English.

Wul d anyone else like to be heard with
respect to Order -- to Voir Dire the witness with
respect to this issue?

MR. MARSHALL: Wth respect to the objection?

JUDGE CLIFTON: Either to Voir Dire the

wi tness and voice an objection or to voice an

obj ecti on.

MR. MARSHALL: Your Honor, Doug Marshall

| would join in the objection. Wile I find
t he proposal very interesting, |'mnot prepared to
discuss it. | do think it's unfair to handlers in the

mar ket pl ace to proceed with that as a matter for
consideration at this hearing.

JUDGE CLIFTON: Al right. Thank you, M.
Mar shal |

M. Vetne?

MR. VETNE: At the risk of speaking on an
i ssue which I'"'mnot sure | have a player in the
ballganme, | -- | do think that the Secretary may not
awful Iy consider a proposal to increase classified
price within the scope of -- of this Hearing Notice,
that in essence was a decision in a case called

Carnation v. USDA, in which the Cass 1 price was

increased as a result of the suspension of certain
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words, and the court decision was you can't do that
unl ess you go to a hearing.

However, | don't think that the testinony of
the witness in any respect ought to be excluded as a
result of that. Understanding the constraints that are
i nposed on the Secretary that he nmay not raise prices
as a result of this hearing, he should al so consider
that of the issues that have been noticed, it would be
wise to do so only if prices are raised, which would
requi re another -- another hearing or an anended
hearing or it would be wise to do so only under
conditions that apparently the proponents didn't think
so, in which case it goes to the nerits of the
pr oposal .

So, the proposal is out of order, | believe,
but the testinony is not.

JUDGE CLIFTON: Al right. Thank you.

M. Stevens?

MR. STEVENS: Yes, Your Honor. | think ny
understanding of this is if, as part of this proposal,
there is a -- a -- a request to the Secretary which in
effect would -- would involve changing the classified
pricing, that that issue is outside the scope of the
hearing, and we -- we -- we should not -- we should not
consider it.
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| -- I note M. Vetne's discussion on this.
l"'mnot -- | -- 1 don't believe | agree with him but |
think the reason that the -- that the proposal should
be excluded is that it's outside the scope of the
heari ng.

JUDGE CLIFTON: Al right. Thank you.

Does anyone el se wish to object or to be
heard with regard to the objection?

(No response)

JUDGE CLIFTON: Al right. M. Carlson, your

response?

MR. CARLSON: | tend to agree with M. Vetne.
The proposal itself is outside the scope, | believe.
There was a proposal nade in the Departnent to -- to

this extent on this matter, and the Departnent has
chosen not to hear it at this tine.

What we object to is adopting the proposal as
noti ced w thout adding the additional costs to handlers
to pay for the expense involved and that's what we
wanted to get across in our testinony.

JUDGE CLIFTON: Al right. Thank you, M.
Carl son.

M. Carlson, I'll allow your statenent in as
witten. Your statenent actually proposes that
Proposal Nunmber 8 be nodified. | think you have
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acknow edged that that would nmake it a different
proposal. It would not be a proper subject matter for
t he hearing, but neverthel ess your idea is inportant.

MR. CARLSON: That's --

JUDGE CLIFTON: And so, I'lIl allow you to
keep it in your statenment and to offer testinony.

To the extent that M. Stevens points out
it's outside the scope of what we're considering in
this hearing, I want you to keep your comments very
brief, so that we not let the tail wag the dog, and you
-- you will be allowed to coment on it.

Al right. M. English?

MR. ENGLISH: Can | just have clarity for the
record, though, that nonethel ess, the proposal is ruled
by Your Honor to be outside the scope of the Hearing
Notice? | nean, the wi tness has acknow edged it and
all the lawers have said it. The one thing we've
agreed on in this hearing.

JUDGE CLIFTON:  Yes, M. English. | find
t hat the suggested nodification to the proposal woul d
be a new proposal which is not under consideration here
and therefore is outside the scope of this hearing.

MR. ENGLI SH: Thank you, Your Honor.

JUDGE CLI FTON:  You're wel cone.

Al right. You may proceed, M. Carlson.
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DI RECT TESTI MONY

MR. CARLSON: Ckay. Thank you very nuch.

| will start with Proposal Nunber 5.
Provisions that identify standards for organizations,
pl ants and producers to neet in order to participate in
the Federal Order Pool are necessary to prevent abuses
of the system

Many manufacturing plants would prefer not to
ship part of their mlk supply to fluid mlk processing
plants if they did not have to. Many manufacturing
pl ants and organi zations try to find | oopholes in
provisions in order that they can maintain their mlk
supply and still draw the blend price fromthe pool.

Thi s abuse | eads to certain handl ers gaining
a financial advantage over their conpetitors and
obviously a conpetitive advantage. Conpetitive
advant ages gained as a result of federal regulations
certainly cannot be described as contributing to
orderly marketing conditions.

Adoption of Proposal Nunmber 5 will be a major
step toward elim nating | oophol es that groups have used
to qualify mlk wthout making mlk -- w thout making
any m |k available for the Cass 1 market, gaining
conpetitive advantages and contributing to disorderly
mar ket i ng condi ti ons.
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The bul k tank handl er provision is a
provi sion easily abused. The provision can be used to
qualify large volunes of mlk w thout actually using
m |k associated with the manufacturing plant to serve
the Cass 1 market. This type of provision has led to
di sorderly marketing situations in certain markets.
Handl ers have solicited producers |ocated near a
bottling plant, given those producers financi al
incentives to becone a patron, then used these "new
producers” to qualify mlk associated with the
manuf act uri ng pl ant.

The mlk of the acquired producers may have
al ready been servicing the fluid mlk processing plant
in question. In this case, no newmnmlk is being used
to serve the fluid market. The mlIk is now being used
to qualify additional volunes of mlk that are not
intended to serve the fluid market.

The provision in question is not present in

nost markets throughout the country. It is an easily-
abused provision. |t does not contribute to orderly
marketing. |In fact, in nost cases, the provision is

nore likely to contribute to conditions described in
the industry as disorderly marketing. The provision
shoul d be elim nated.

That's the end of ny statenent on Proposal
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Nunmber 5.

JUDGE CLIFTON: Al right. Thank you, M.
Carl son.

|"mgoing to invite you to cover your other
two proposals, and then we'll have cross exam nation.

MR. CARLSON. Ckay. On Proposal Nunber 6
Ri ver Valley MIk Producers supports reducing the
amount of mlk that can be diverted to non-pool plants.

Wil e we understand that there is a great
deal nore mlk produced in the area than what is needed
for the Class 1 market, we believe the 90-percent
provision is an overly-generous diversion allowance.

It bothers us that additional volumes of mlk can so
easily be added to the pool and water down the blend
price as evidence by the significant variation of
producer m |k pooled on the market fromone nonth to
t he next.

For exanple, the ampbunt of producer mlk
associated with pool on a daily basis -- on a daily
basis increased by nore than five and a half mllion
pounds from Oct ober 2001 to Novenber 2001. That was an
i ncrease of 58 percent fromone nonth to the next. W
think that is just one indication of an overly-generous
di versi on al | owance.

Proposal Nunber 6 would all ow handlers the
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opportunity to divert 70 percent of all mlk associated
with the market, including mlk diverted. 1In other
wor ds, handlers could divert 233 percent nore mlk to
non- pool plants than they deliver to pool plants. This
is a significant change to the present rule that allows
handl ers to divert 900 percent of mlk they cause to be
delivered to non-pool -- to pool plants.

Ri ver Vall ey supports a reduction in the
amount of mlk that can be diverted to non-pool plants
to 80 percent. An 80-percent diversion allowance
all ows handl ers the opportunity to divert 400 percent
as much mlk to non-pool plants as they cause to be
delivered to pool plants.

We believe a smaller change in the existing
rule is nore appropriate in this market, will allow a
snoot her transition for regul ated handlers and will not
result in inefficient novenents of mlKk.

We further propose that Section 1135.13(d)(1)
be anended to identify that mlk of a dairy farmer
shall not be eligible for diversion unless the
equi val ent of at |east one day's m |k production of
such dairy farmer has been physically received as
producer mlk at a pool plant and the dairy farner has
continuously retained producer status since that tine.

There are a | arge nunber of producers in this

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

841
mar ket that market nore than one |oad of m |k per day.
MIk fromthe sanme day's production may be delivered to
nore than one plant. Since mlk fromthe sane day's
production can be received at a pool plant and al so be
diverted to a non-pool plant, inserting the words "the
equi valent of" will clarify how m |k of an individual
producer can neet the requirenents of this section.

We ask that this proposal be added as an
acceptabl e addition to the proposal noted in the Notice
of Heari ng.

JUDGE CLIFTON: M. Vetne?

MR. VETNE: Your Honor, | think this m ght be
a good tinme in the transcript to appear on this -- this
pr oposal .

Dairy Farnmers of Anmerica testified that there
had been no proposal to change the individual producer
touch- base requirement. There was nothing in the
Hearing Notice concerning the individual producer
touch-base requirement. This is not nmerely a
nodi fication of existing proposals that were published
concerni ng aggregate performance but one that applies
to individual producers, and the record shows that
there are quite a few individual producers who market
their mlk in the Western Marketing Area.

| would ask the Hearing O ficer for a ruling
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for the same reason that we addressed a few m nutes
ago, that this as a proposal is beyond the scope of the
Hearing Noti ce.

JUDGE CLI FTON: Thank you, M. Vetne.

M. Stevens?

MR. STEVENS: Can we have a m nute, Your
Honor? W just need to -- we need a mnute to -- we're
| ooking into the Order, and we'd |ike to say sonething
about this, but we'd like to be sure that we say the
right thing.

JUDGE CLIFTON: Al right.

MR. STEVENS: So, could you give us a m nute?

JUDGE CLI FTON: Yes, you may. Wuld anyone
else in the neantine like to speak to this issue,
whet her this paragraph, the |ast paragraph regarding
Proposal 6 constitutes a new proposal which is beyond
the scope of the Hearing Notice?

(No response)

JUDGE CLIFTON: Let's go off record for just
a nonent .

MR STEVENS: Okay.

(Pause)

JUDGE CLI FTON: Back on record at 11

M. Vetne?

MR. VETNE: MW -- ny attention has been
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directed to a proposal not of the parties but of the
Mar ket Adm ni strator, Proposal Nunber 6, and | w thdraw
nmy objection to the testinony.

JUDGE CLI FTON:  Proposal Nunmber 167

MR. BESHORE: 16.

JUDGE CLIFTON: Al right. M. Stevens, it's
not necessary for you to comrent but you may.

MR. STEVENS: Your Honor, if it's not
necessary, | won't.

JUDGE CLIFTON: Al right. Thank you.

The objection is w thdrawn.

MR. CARLSON: Thank you, M. Vetne. |
appreci ate that.

JUDGE CLIFTON: Al right. M. Carlson, you
may proceed.

MR. CARLSON: Ckay. Proposal Nunber 8.
Proposal Nunber 8 would provide transportation credits
and assenbly credits to handlers nmeeting certain
requirements in supplying mlk to the Cass 1 narket.

We understand that there are situations where
handl ers supplying mlk to the dass 1 market do incur
expenses that are not covered by handling charges or
over-order charges.

Qur first preference is that Class 1 handlers
benefitting fromthe expenses being incurred pay the
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cost involved. W do not wish to see the blend price
reduced to have such costs covered. However, we al so
realize that in a market such as this, conpetition for
qual i fying sales can severely limt the ability to
apply over-order charges.

Ri ver Valley MIk Producers proposes that
Proposal Number 8 be nodified so fluid m |k processing
plants that receive mlk qualify to receive the
proposed transportation credit would pay a direct
delivery differential to the producer or supplying
handl er that delivers the qualified mlKk.

River Valley is aware that sone fluid mlk
processors require suppliers to incur expenses in order
to supply mlk to their plant. Sone processors have
i nadequate receiving facilities or raw m |k storage
capacity. Sonme processors do not operate seven days a
week and require weekly bal anci ng.

| expect there are other reasons that
suppliers may incur costs in supplying a fluid mlk
processor. Again, we prefer that recovery of such
costs be handl ed outside the auspices of the Federal
Order Program We understand the conpetitive
conditions can nmake this difficult. Not all processors
require costly services. Sone processors have adequate
receiving facilities and storage capacity. Sone
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operate seven days a week or at |east receive mlKk
seven days a week and do not require weekly bal anci ng
servi ces.

Al'l ow ng assenbly credits under the O der
could result in suppliers being paid for servicing
t hese processors requiring additional services.
Processors not requiring such services could pocket the
assenbly credit. In either case, we do not believe
dairy farmers shoul d subsidize the assenbly credit. |If
an assenbly credit is to be provided, the Cass 1
differential should be increased according to --
accordingly to fund the assenbly credit.

We are aware that Cass 1 differential is not
an issue at this hearing. W therefore suggest that
t he adoption of an assenbly credit be postponed until
such tinme as the level of the Class 1 differential can
be addressed to fund the assenbly credit.

That's the end of ny statenent.

JUDGE CLI FTON: Thank you, M. Carl son.

Cross exam nation? M. Vetne?

CROSS EXAM NATI ON
BY MR VETNE:
Q M. Carlson, you have fairly |engthy

pr of essi onal experience representing and working for
cooperative associations and others in federal nmarkets
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outsi de of the Western Market, correct?
A That is correct.

Q kay. How many years have you been doing

A Thirty-four.

Q Ckay. In -- and your primary experience has
been in markets around the Great Lakes states, is that
correct?

A That's correct, yes.

Q South -- south of the Great Lakes in Chio and

Chi cago?
A | worked in the Market Adm nistrator in
Denver for a couple years. So, | -- | was involved a

long tine ago with the Geat Basin Order at that tine.

Q Okay. But your private experience has been
in the Geat Lakes Region?

A That is correct.

Q In that region, a lot of mlk, particularly
in Wsconsin and M nnesota, is pooled by supply plants,
correct?

A Not a | ot.

In Wsconsin?
In Wsconsin, yes.

Not a lot of mlk?

> O » O

In Wsconsin, yes.
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Q Wsconsin, yes, a lot of mlk is?

A Alot of mlk, yes.

Q Okay. And is it not the case that in that
mar ket, that supply plants serve essentially the sane
function as bul k tank handlers do in the Wstern
Mar ket ?

A To a |l arge degree, there is -- yes, there's a
ot of simlarities.

Q kay. And a difference and maybe the only
significant difference is a supply plant handl er nust
have a silo of sonme kind in which to receive and
assenble m | k whereas bul k tank handl ers do not have to
have a G ade A sil0?

A | believe that's correct.

Q kay. Are you aware of any other difference?

A No. | think that pretty well covers the --
the primary difference.

Q And supply plant handlers |ike bulk tank
handl ers, by -- by performng in diversions, enjoy a
mul tiplier of amount of mlk that can be pool ed by
reference to how nmuch is delivered to a distributing
pl ant ?

A That is correct.

Q kay. In the Eastern Markets that you're
famliar with, is it not the case that a substanti al
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portion of manufacturing capacity, that is Cass 3 and
4 manufacturing capacity, is at plants that are pool
pl ant s?

A That's true.

Q kay. And in sone markets, it may be the
majority of capacity?

A | would agree with that.

Q Wul d you al so agree that in such markets
where there are pool plants that have manufacturing
capacity, where there are diversion definitions, that
di versions that are allowed include diversions based on
the recei pts at manufacturing pool plants as well as
di stributing pool plants?

A Yes.

Q kay. Would you also --

A As long as those manufacturing plants are
pool plants, that is correct.

Q Yes. Whuld you al so agree that in a market
in which none of the manufacturing capacity are -- is
at plants that are pool plants, the need for allowable
diversions is greater than in markets in which there
are manufacturing pool plants?

A Try me again, M. Vetne.

Q Okay. Would you agree with nme that in a
mar ket, such as the Western Market, --
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A Ckay.

Q -- where there are no manufacturing plants
that serve also as pool plants, --

A Ckay.

Q -- there is a greater need for allowable
di versions than in markets where there are
manuf acturing plants that serve thenf

A No, | don't. The supply plant definition in
this market also allows supply plants, proprietary
supply plants to qualify based on diversions. There's
no reason that they -- that the plants that are being
used -- that are qualifying as bul k tank handl ers at
this tinme, there's no reason they can't use the supply
pl ant, proprietary supply plant provisions to qualify
their plants and the m |k invol ved.

Q Ckay. Your -- your answer is -- your answer
to my question is that in the Western Market, there can
be created manufacturing plants which are al so pool
pl ant s?

A That's correct.

Q Okay. Assune that the current status quo
continues and there are no manufacturing plants that
are pool plants, is it not true that in order to
di spose of the market surplus, there needs to be
greater diversional allowances to non-pool plants than
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there are in markets where there are manufacturing pool
pl ant s?

A |"mnot sure | see that connection, M.

Vet ne.

Q You don't? Is it not true that a large
portion of the mlk that's surplus to Class 1 in the
Eastern Markets that you're famliar with is di sposed
of by delivering to a market pool plant for
manuf act uri ng purposes? Yes or no? |Is that not the
case, that a large portion of the mlk that's surplus
to Class 1 is delivered to manufacturing plants that
are pool plants?

A | am aware of one market where that is --
where that is true. The rest of the markets, no, |
don't believe that is true.

Q | s that because you -- you don't believe
there are manufacturing plants that are pool plants?

A In nost cases, -- in -- in many of the
Federal Orders that | amfamliar wth, there are very
few supply plants associ ated and manufacturing plants
t hat have decided to -- to be pooled as a pool supply
pl ant .

In nost of those cases, they are using the
di version all owances that are in the market to -- to
supply those -- to dispose of the surplus mlk. So, --
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Q Does your -- does -- I'msorry. Continue.
A No. |'Il stop there.
Q kay. Are -- are there not in the Eastern

Mar kets, for exanple, manufacturing plants which are
pool plants by designation of the cooperative
associ ati ons?

A There are -- there are sonme of those.

Q And manufacturing -- and mlk that's surplus
to the Cass 1 market is disposed of in manufactured
products and products in those plants?

A That is correct.

Q And if those plants were not pool plants, the
amount of mlk that would have to be on paper shipped
to a non-pool plant would increase?

A Yes, on paper.

Q Okay. And when you were speaking of the
practice of folks in the East, is this a practice that
is post-January 1, 20007

A Yes, there -- there are practices that have
changed since January 1st, 2000.

Q kay. And prior to January 1, 2000, to
return to nmy question, is it not true that there were -
- that there were a substantial nunber of manufacturing
pool plants that received a substantial portion of the
pool's m |k supply?
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A Again, in at |east one market, not al
mar ket s.

Q What market are you referring to, that at
| east one?

A Federal Order 30 is the -- prior to January
1st of 2000, was very much a supply plant market.
That's probably the only market I'maware of that is so
heavily a supply plant market. That is true of the
Upper M dwest after Federal Order Reform

Q And you're intimately famliar with the Chio
Mar ket, correct?

A Yes, sir.

Q kay. And in the Onio Market, prior to
January 1, 2000, was there not at |east one, maybe
nore, manufacturing plant that was a pool plant
receiving a substantial portion of the market's surplus
mlk?

A That is true.

Q Brewst er Cheese?

A Brewst er Cheese was not a supply plant on the
mar ket, no.

Q Ever ?

A Not -- not in recent tines.

Q Al right.

A Not in -- not prior to January -- inmediately
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prior to January 1st.

Q kay. | -- maybe | should not have used -- |
didn't use the word "i medi atel y", but when was the
last tinme Brewster Cheese was?

A It has been a | arge nunber of years since
Brewst er Cheese --

Q kay.

A -- was qualified as a supply plant in the --
in the Chio Market. The plant | was referring to was
now a DFA-owned plant at Farner's Cheese
Okay. And is that plant now a pool plant?
Yes.

And it was a pool plant prior to January 17

> O » O

Yes.

Q And it receives a substantial portion of the
mar ket surplus mlk for manufacturing into Cass 3 and
4 products?

A That is correct.

Q And that mlk is pool ed?

A Yes.

Q And diversions, in addition, can be nmade from
that plant to non-pool plants?

A They can be but are not.

Q Do you currently work for DFA?

A No, | do not.
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Q How do you know what they currently do?
A | was enployed by DFA just inmmediately --
shortly after Federal Order Reformfor a short period
of tine.

Q Okay. So, you're referring in your personal

know edge to sone period in early 19 -- in early 20017
A Yes.
MR. VETNE: Thank you. That's all | have.

JUDGE CLI FTON: Thank you, M. Vetne.

O her cross exam nation? M. Mrshall?

MR. MARSHALL: Thank you, Your Honor
CROSS EXAM NATI ON

BY MR MARSHALL.:

Q M. Carlson, let nme begin with a few
guestions regardi ng the proposed change in Section
13(d)(1). You'll be leaving, and | understand | ater
t he Market Administrator will have a witness to discuss
t heir proposal, which opens up that sane section, and |
prom se to inquire at that tinme whether that isn't
already the interpretation under this O der

But for purposes of these discussions --
t hese questions, | want you to assune that this would
be a substantive change in the Order |anguage, and what
| would like to ask you is how you -- particularly how
you see being able to use the equivalent of at |east
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one day's production as being hel pful to River Valley?

A | -- at this point, it is not necessarily a
-- anything that would be helpful to River Valley.
However, it could be. They have producers that produce
nore than a load of mlk a day. |If their mlk -- if
half of their mlk produced during the day is sent to a
bottling plant and the other half is diverted to a non-
pool plant, they have technically not qualified.

If later in the nonth, the sanme thing occurs,
now t hey have shi pped the equival ent of a day's
production to a distributing pool plant but not one
day's production per se has been delivered to a
di stributing pool plant.

Q And why might it not be possible for all of
the m |k produced within a 24-hour period to be
delivered to a distributing plant at sone point during
t he nmont h?

A Oh, there's -- there's a nunber of reasons.
There m ght not be trucking available. The
di stributing pool plant may not need that additional
volune of mlk. There' s a nunber of reasons why that
m ght not occur.

Q Okay. Let nme turn to Proposal Number --
wel |, your testinony on Proposal Nunber 8, you nake the
statenment that you prefer the recovery of costs be
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handl ed outside the auspices of the Federal O der
Programin lieu of, for exanple, the assenbly credit
bei ng proposed, and you understand that conpetitive
conditions can make this difficult.

Can you expand upon what the conpetitive
conditions are that m ght nmake that difficult to charge
receiving distributing plants for sonme of those
services?

A Well, we have heard today that at |east two
of the -- the distributing pool plants are paying
sonmething | ess than class price already. That
obviously gives thema conpetitive advantage over
processors that are paying Cass 1 price, a mninmm
Class 1 price. So, it's pretty hard to ask those --

t hose processors to pay sonething in addition to the
Class 1 price when their conpetition is paying
sonmething less than Class 1 price.

Q Isn"t it true that when River Valley was
formed, you would have -- your cooperative would have
wel conmed a chance to serve the conpetitive market
wi t hout any up charge above the Federal Order M ni num
Price?

A They woul d have been very pleased to sell at
m ni mum cl ass prices.

Q Wth respect -- well, why don't you spend a
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nonent here? Let's talk about River Valley.

Rel atively new cooperative?

A That is correct.
Q For med perhaps | ast Sunmer?
A Last Fall, they were.

Q And are you qualified as a 9-C cooperative on
this Oder? | think we established earlier that you're
not. How does R ver Valley operate and pool its mlk?

A River Valley ships mlk to the Sorrento-
Lactalis plant. They are in effect patrons of
Sorrento-Lactalis. Sorrento-Lactalis and the
i ndi vidual dairy producers servicing Sorrento-Lactalis
have an agreenent that they have signed with Dairy
Farmers of Anerica to service the market and work
together to keep the m |k pool ed and service the C ass
1 market.

Q |"msorry. Did you say that Sorrento had

such an agreenent with DFA or that R ver Valley did?

A Sorrento does, not River Valley as an entity
does not have that -- that agreenent, no.
Q Prior to that formation, were the producers

who shipped to Sorrento pooled on a regular basis in
the Western Order after Federal Order Reformwent into
effect January 1 of 20007?

A No. They -- that's part of -- part of what
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brought this whole thing about. They were not -- they
were not pool ed after Federal Order Reform and until,
| believe, June of 2001.

Q When you say that's part of what broke --
brought this whol e thing about, you refer to the
formati on of --

A The formation.

Q -- River Valley and the contract with
Sorrento and DFA?

A Yes.

Q Are you aware whether River Valley prior to
reaching that agreenment with -- with Sorrento and DFA
ever considered opening up its own bottling plant?

A There were sone di scussions, as | understand
it. | was not involved in those discussions.

Q Are you aware whether Sorrento itself
considered putting up its own bottling facility in
order to allowits producer mlk to be pool ed?

A | am not aware of that.

Q What does it cost the producers of River
Vall ey to have their m |k pooled under this
arrangenent ?

A Yeah. | guess I'll answer that. | was
wondering if | should provide proprietary information.
It -- it costs a dine.
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Q It costs a dine?

A A di ne.

Q And are you aware what anount Sorrento
contributes for the sanme arrangenent?

A No, | am not.

Q Is it a fair statenment -- well, so, would it
be fair to conclude then fromyour comments that the
arrangement was wor ked out between DFA and Sorrento and
River Valley group of producers was its final solution
to the question of how do we get our m |k pool ed on
this Western Order Market?

A That was -- yes, that was the result.

Q Okay. It wasn't -- wasn't necessarily the
only thing considered, was it?

A No, it was not the only thing considered.

Q I n your statenment on Page 4, the page
nunbered 4 at the bottom wth respect to Proposal
Nunber 6, you say, "W believe that the smaller change
in existing rule, the 80-percent diversion nunber, is
nore appropriate and will allow snoother transition for
regul ated handlers and will not result in inefficient
novenents of mlk."

I n your opinion, is one of the purposes of
the Federal Order historically to -- one of the
pur poses has historically been that Federal Orders
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shoul d not cause inefficient novenents of mlk?

A That is ny understanding, yes.

Q And in your years of watching these things,
has that been one of the rationales cited by the
Department for nmaking either suspension orders or -- or
formal changes in diversion limtations of Federal
O ders?

A Yes, that has been.

Q Now, -- well, while we're tal ki ng about that,
as you have watched those decisions materialize and
per haps sought them yourself in your various roles, has
t he Departnent not also cited the fact that unl oad and
rel oad situations were occurring and that that could
j eopardi ze the quality of mlKk?

A Yes, that has been cited as well, and it is
obviously a concern to the industry when that happens.

Q And in your opinion, that quality issue is in
fact a real concern?

A It is a very real concern, certainly.

Q You know, M. Carlson, it seens to have been
a great oversight of this hearing in that nobody has
t aken the obvious step of qualifying you as an expert
in mlk marketing.

MR. MARSHALL: Your Honor, | would appreciate
the opportunity to ask you at this point to accept ny
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friend Rod Carl son as an expert for purposes of this
heari ng.

JUDGE CLIFTON: M. Marshall, | also felt
amss when | let himstep down the first tine and
failed to ask if he would like to be qualified as an
expert in the field of agricultural economcs and mlk
marketing. | have found himso qualified in other
heari ngs.

M. Carlson, what is your expertise? By
that, | nean in what fields do you regard yourself as
an expert?

MR. CARLSON: In the field of m |k marketing.

JUDGE CLIFTON: Is there any objection to M.
Carl son being accepted as an expert in the field of
m | k marketing?

(No response)

JUDGE CLI FTON: There being none, M.
Carlson, | do accept you as an expert in the field of
m | k marketing.

MR. CARLSON. Wiy, thank you, and thank you,
M. Marshall.

MR. MARSHALL: My pl easure, Rod.

BY MR MARSHALL.:

Q And | want just to build on that just a tad
and ask if you have an opinion as to the appropriate
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considerations that the Departnent should utilize in
establ i shing percentage nunbers for the diversion
[imtation and other simlar pool qualification
st andar ds.

How woul d t he Departnent go about determ ning
whether 90 is too high or 80 is too | ow or those kinds
of -- of considerations?

MR. STEVENS: Your Honor? | have to object
to that. How does the Secretary go about determ ning
that? |'msure -- or how woul d he?

MR. MARSHALL: I'msorry. |Is that an
objection? Let nme withdraw the question.

JUDGE CLIFTON: M. Stevens?

MR. STEVENS: Let ne finish. Let me just
understand it. Could you repeat the question? Then
may not have an obj ecti on.

MR. MARSHALL: M intent --

JUDGE CLIFTON: Let's do this to nove nore
qui ckly. Thank you for your objection, M. Stevens,
and M. Marshall, you may reword your question

MR. MARSHALL: Thank you.

BY MR MARSHALL.:

Q As an expert in mlk marketing, M. Carlson,
do you have an opinion as to what the appropriate
consi derations ought to be in the Secretary's
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determ nation of nunbers |ike diversion limtation
per cent ages?

A Okay. The first criteria should obviously be
is the Class 1 market going to be serviced? That needs
to be done. Then the criteria has to be how can the
reserve supply of mlk be efficiently disposed of as --
as -- as it occurs? And those -- those are the primary
consi derations that nust be considered in deciding the
appropriate diversion allowance.

Q And woul d an underlying consideration be to
avoid the creation of disorderly marketing conditions
or to prevent disorderly marketing conditions?

A That's certainly part of the criteria, yes.

Q G eat.

MR. MARSHALL: Thank you very nmuch. No
further questions at this tine, Your Honor.
JUDGE CLI FTON:  Thank you, M. Marshall.
M. Beshore?
MR. BESHORE: Yes, thank you.
CROSS EXAM NATI ON
BY MR BESHORE:

Q Good norning, Rod. | want to ask you a
coupl e questions about your -- your testinony on
Proposal Nunber 8.

A Yes, sir.
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Q kay. Now, your -- your thesis, as | -- as |
read it, is that the costs involved in supplying the
fluid market should be paid by the fluid handl ers and
not borne by the pool ?

A That's -- yes, that is ny testinony.

Q Now, isn't -- isn't there an inequity -- oh,
before | get to that. You acknow edge, and there's no
question, that there are costs involved in supplying --
tailoring a mlk supply to the needs of -- of fluid
handl ers that are incurred by the supply organization,
whoever it m ght be?

A That's correct.

Q Okay. Now, when you've got a marketw de pool
where all producers share equally in the Cass 1 value
in that pool, whether their mlk goes, you know, to
cheese production every day of the nonth or whether it
goes to fluid, they all share -- share equally in the
hi gher-val ue utilization, correct?

A That's correct.

Q Okay. Now, isn't there an inequity if the
producers -- if the costs involved in servicing that
fluid market are borne solely by those producers or
organi zati ons supplying that market and incurring those
costs while sharing equally the Cass 1 revenue with
everyone?
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A There is an inequity only when that supply
organi zati on cannot recover those costs in sonme other
manner .

Q kay. And --

A In nmost markets, there are over-order charges
that are expected to cover those costs.

Q Well, there are over-order charges that -- or
over-order charges or paynents that are being -- being
paid in nost markets to producers regardl ess of the

|l ocation to which or the use to which their mlk is

bei ng put?

A That is true, also.

Q kay. So, you know, | nean, one over-order
charge, you mght call it a cost when it's Cass 1, you
mght call it a premumwhen it's Class 3, but the

producers are getting over-order paynents regardl ess of
t hat, --

A That is correct.

Q -- correct? Okay. To call it an -- to cal
it a handling charge when it goes to Class 1 doesn't
really address the equity issue, does it?

A It may or may not. It depends on, you know,
what -- what's obtainable, what's negoti able.

Q Ckay. In any event, to the extent that if
you assunme that in a market, there's very limted over-
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order charges at the Class 1 |level, know ng that there
are costs of servicing the Class 1 market, there's at
| east the possibility that there's an inequity in that
pool when all producers share the value and only a few
of them share the costs?

A | agree with that statenent.

MR. BESHORE: Thank you.
MR. CARLSON:. Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
Any ot her cross exam nation of M. Carlson?
M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:

Q M. Carlson, the only distributing plant that
River Valley MIk Producers or Sorrento-Lactalis serve
is the Meadow Gol d plant in Boise?

A To ny know edge, that is true.

Q Okay. To your know edge, none of that mlk
supply has ever been used to supply the needs of Salt
Lake City?

A To ny know edge, that is an accurate
st at enent .

Q kay.

A Yes.

Q What portion, first, of these R ver Valley
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M| k Producers' mlk supply ends up in Class 1 use?

A | don't think I -- 1 -- 1 haven't the
informati on to answer that question.

Q kay. Do you have any information to answer
the question, if applied to the entire Sorrento-
Lactalis mlk supply that's pool ed?

A No, | don't, M. Vetne, because it -- it wll
vary fromnonth to nonth and will vary from-- from
week to week. Because the Meadow Gold facility in
Boi se has a |ack of -- of storage capacity, raw mlk
storage capacity, and they do not process or receive
m |k seven days a week, that nmeans Sorrento ends up
bei ng the storage tank.

So, the -- the anpunt of shipnment to -- to
Meadow Gold will vary trenendously fromday to day, and
they will receive sone mlk back in return

Q kay. On a nonthly average basis, within a
reasonabl e range, would you agree that the anobunt going
to Class 1 of that supply that's conbi ned Sorrento and
River Valley Co-Op is |less than 10 percent?

A Less than 20 percent. I'mnot sure if it's
| ess than 10 percent.

Q It could be Iess than 10, but you don't know?

A It could be.

MR. VETNE: Ckay. Thanks.
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JUDGE CLI FTON: Thank you, M. Vetne.
M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI:

Q M. Carlson, we may have covered this already
earlier in your previous appearance, but just for the
record and in going over your previous W tness
statenents, River Valley, where are they |ocated?

A The producers are located in -- in
Sout hwestern Idaho, in -- in what is called the
Treasure Valley, close to Boise.

MR TOSI: Okay. Thank you very nuch.
That's all | have.

MR. CARLSON: Ckay. Wthin the marketing
area.

JUDGE CLI FTON: Any further cross exam nation
of M. Carlson?

(No response)

JUDGE CLI FTON: There being none, | hereby
admt into evidence Exhibit 41, subject to ny previous
ruling, in which | indicated that the nodification of

Proposal 8 was beyond the scope of the hearing.
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(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 41, was
recei ved in evidence.)
JUDGE CLI FTON:  Anything further, M.
Carl son?

MR. CARLSON: No. Thank you very nuch for
your tolerance.

JUDGE CLIFTON: You're wel cone. You may step
down.

(Wher eupon, the wi tness was excused.)

JUDGE CLI FTON: M. English?

MR. ENGLI SH. Just trying to establish the
order and recogni zing, of course, that they were on the
stand a nonent ago, | have consulted further with M.
Hal | qui st, who unfortunately because he had to change
his ticket fromlast night to today needs to | eave a
little earlier than I thought. O herw se, he cannot
catch a flight till 9 p.m tonight.

Either with the indul gence of going on next
or in the alternative, if | mght suggest this, since
there seemto be a fair nunber of people who are trying
to get out by md-afternoon, if we took a late |unch,

t hat maybe we coul d get sone of that done. |'mjust
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trying to figure out how we can get those done and --
and accommodat e.

Again, M. Hallquist has been here since
Tuesday norning, been here the whole tine, and |I did
need to get himon yesterday and | didn't to
acconmodat e ot her people. So, |'d appreciate -- and |
have two wi tnesses, one who does not need to go until
whenever. So, just one accommobdati on for one w tness
is what |'m |l ooking for.

JUDGE CLIFTON: Al right. When does M.
Hal | qui st need to | eave?

MR. ENGLISH 1:45 at the |atest.

JUDGE CLI FTON: Okay. | also propose that we
do a late lunch. | know yesterday, | broke at the nost
crowded tine, and so to get as many people finished
before we break as possible, | would like to do it
late, which neans | think at |east 1 or perhaps |ater.

MR, ENG.ISH | was thinking 1:30 but yeah.

JUDGE CLIFTON: Al right. Does anyone have
any dramatic objection to ny deferring lunch until at
| east 1:307?

(No response)

JUDGE CLIFTON: Al right.

MR ENGISH And if we're going to do that,
| would say we can go ahead and --
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JUDGE CLIFTON: Al right. | need a 10-

m nute break before we take the next wi tness. So,
pl ease cone back --

MR. ENGLI SH: Ckay.

JUDGE CLIFTON: -- at 11:45.

(Wher eupon, a recess was taken.)

JUDGE CLI FTON: Back on record at 11:46.

M. Larsen has returned to the w tness stand.
Wher eupon,

DAVI D LARSEN
havi ng been previously duly sworn, was recalled as a
wi t ness herein and was exam ned and testified as
fol |l ows:

JUDGE CLIFTON: But | wanted M. Beshore to
make a qui ck announcenent before we resune. | think he
just stepped out. The announcenent concerns the two
addi tional statenents of M. Hollon that he's going to
put on the back table so that people can begin to read
t hrough them and in that way, M. Hollon can
abbreviate his remarks once he conmes to testify about
t hose, and we can nove nore quickly.

So, at a convenient time, I'lIl ask M.
Beshore to relay that, but that's the essence of what
want ed people to know, so that they could | ook for
t hose statements on the back table.
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Al right. M. Larsen, again | apol ogize for
interrupting. | don't know whether we succeeded in
getting M. Carlson to his plane or not, but we tried.

Al'l right. Do you renenber where you were?

MR. LARSEN. | do.

JUDGE CLIFTON: Al right. You may resune.

MR. LARSEN:. | believe M. Marshall had
just finished asking ne questions.

JUDGE CLIFTON: Al right. Let's see if he's
actually finished. | think |I interrupted him Let ne
ask. Does anyone el se have questions at this tinme for
M. Larsen? Yes, sir?

MR. ROMLEY: Geg Row ey, Gossner Foods.

CROSS EXAM NATI ON

BY MR RONEY:

Q Just a couple points of clarification, Dave.
You testified that the Governnent was a substanti al
custonmer of Gossner. Are there any other governnental
entities that you mght want to --

A O her than mlitary?

Q Yes.

A The WC Programis soneone who we supply a
ot of mlk to. The WC stands for Wnen, |Infants and
Children. W do supply a substantial anmount of mlk to
t hat governmental agency.
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Q And do you see large variations in the
contractual anmount they want to take?

A At tinmes, there are large differences in the
anount of mlk that they take.

Q You al so nmentioned that the bulk of the mlk
comes out of the Cache Valley area and Franklin County.
Any other counties that are involved in --

A Yes, | did forget to include Box Elder
County. W do have a substantial amount of m |k com ng
from Box El der County. Those three counties nmake up
the majority of our mlKk.

Q Thank you.

Are you famliar with the contract with
Proctor and Ganbl e sone years ago to supply mlk into
Mexi co?

A Yes, | am

Q And do you recall what the circunstances were
with that contract?

A To the best of ny know edge, 1'Il try to nake
this as short as possible, we had a contract with
Proctor and Ganble to supply mlk to Mexico. It was a
substantial contract. W had put on a | ot of
producers. W had put on a lot of mlk to be able to
supply this contract.

It wasn't very long into the contract when we
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found out that there were a nunber of truckloads of
mlk sitting on the border. They could not get through
to Mexico. Shortly after that tinme, Proctor and Ganble
could not continue that business and that contract went
away and left us with a whole bunch of -- of m |k that
we t hought we had a hone for.

Q Do you think that experience has -- has sone
i npact on Gossner's opposition to changes in diversion
l[imts and the net transfer proposal?

A As a result of that, it has a direct effect
on our position on those proposals, on both the net
shi ppi ng proposal and the diversion percentages. There
were tinmes that we did have to transfer mlk after we
did | ose that contract.

Q Thank you.

And the effect to Gossner's, was it -- there
was a substantial anmpbunt of mlk that was actually sold
bel ow cost in order to continue to keep the producers
whole, is that true?

A That is true. W were shipping mlk to
various parts of our Orders, sone to |daho, sone other
pl aces, and we were paying the freight on that m|lKk.

W were also in the neantine paying the producer the
full price, and we were | osing noney on every pound of
mlk we were selling at that tine.
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Q Thank you.

You mentioned that transfers were used during
that point to continue to pool as nuch mlk as we
coul d.

A Yes.

Q Are transfers -- mlk transfers a regul ar
part of the routine at Gossner Foods?

A No, they are not. W have not transferred
since Oder Reform Prior to that, it wasn't a regul ar
part of our business, but after we did | ose the Proctor
and Ganbl e business, there was a tine period there that
we did do quite a few transfers.

Q But currently no transfers are currently

bei ng done at Gossner's?

A Currently, no transfers are being done at
Gossner's --
Q And any --
A -- or plans to transfer.
MR. ROALEY: Thank you. | think that's all

have.

MR. LARSEN:. Thank you

JUDGE CLI FTON: M. Row ey, could you spel
your |ast nanme for nme?

MR ROALEY: R-OWL-E-Y.

JUDGE CLI FTON: That's what | had. Thank
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you.

M. Marshall, | interrupted your exam nation
of M. Larsen. Wuld you like to resune?

MR. MARSHALL: Your Honor, | had finished.
Thank you so much

JUDGE CLIFTON: Al right. You' re welcone.

M. Beshore?

CROSS EXAM NATI ON

BY MR BESHORE:

Q Good norning, M. Larsen.

A Good nor ni ng.

Q Can you -- maybe you -- maybe you testified
tothis, and | mssed it, but can you tell us what --
Gossner's non-pool plant. Wat do you manufacture
t here?

A W manuf acture Swi ss cheese and Mienster
cheese.

Q Okay. And is that |ocated near to your --
your UHT pl ant?

A Yes, it is. Wthin 2 or 300 feet.

Q Okay. And they're connected by pipe, piping,
or are they not?

A The only connection of piping would be steam
lines and air lines run between the two plants.

Q kay. There's no m |k piping between the
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facilities?

A No mlk piping or no mlk transfers between
the two plants through Iines.

Q kay. Do you -- at your UHT plant, do you
process other than Cass 1 products?

A Yes, we do.

Q kay. What? Cdass 2 products? Cass 3
products? Cass 4 products?

A W -- we do package sone whi pping cream W
package a |l ot of products that are not fluid mlk
products. W package a drink for Hershey's that is
classified as Cass 3 which has just begun in the |ast
few weeks. So, we do have sone ot her products, but the
majority of our mlk is Cass 1 and goes through our
UHT pl ant.

Q kay.

A The majority of our mlk that goes through
our UHT plant is O ass 1.

Q So, by a mpjority, your Class 1 utilization
at that plant is in excess of 50 percent?

A Well in excess.

Q Well in excess. GCkay. |Is it in excess of 80
percent, let's say?

A Yes, it is.

Q kay. Wiat is at present tinme and post-
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reform could you tell us the ratio of use of mlk in
your Class 1 facility and your Cass -- and your cheese
plant? Your UHT plant and your cheese plant?

A Prior to Order Reformand after Order Refornf

Q No. I'm-- 1 was only -- | was limting that
inquiry to after O der Reform

A Are you asking the percentage of our producer
m |k that goes into each plant?

A Okay. 1'Il take that.

A | s that what you're asking?

Q Well, that wasn't specifically what | was
asking. W can start there.

A Okay. Not only do we have our own producer
patrons but we do purchase m |k from outside sources.
Currently, we have two outside sources and occasionally
when there is excess mlk on the market, we do have
ot her suppliers who supply us with mlk for our
manufacturing plant. Mst of the tinme, our producers
are taken to our UHT plant and any needs that are not
needed at our UHT plant is then diverted over to our
manuf acturi ng pl ant.

Q Okay. Now, with respect to your producer
m |k, what portion of it is utilized in your -- at your
UHT facility and what portion at your cheese plant?

A That varies greatly each nonth. It can be
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anywhere froma | ow percentage to a very high
percentage and that's one reason that we support not
changing the diversion limts, is because those nunbers
change so dramatically because of the needs fromthe
mlitary or -- or the supply -- the other people we
supply mlk to.

Q O her Cass -- other UHT custoners, you're
tal ki ng about there?

A Yes, other custoners.

Q Okay. So, your UHT volunes fluctuate from
nonth to nonth?

A They do greatly.

Q kay. And -- but since Order Reform you --
| think | heard your testinony to be that you have not
transferred mlk fromC ass 1 to the cheese plant for
qual i fication purposes?

A That is correct.

Q But you seek to preserve your ability to do
that if you need to for purposes of qualifying your
producer supply only?

A That is correct.

Q The m |k you buy from other sources for your
cheese plant, is that part of the regular supply of --
of your cheese plant?

A It is.
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Q Now, one of the -- strike that.

When you -- when you have a surge in -- in
Class 1 -- Cass 1 needs, do you supply themall from
your own m |k supply?

A No, we do not.

Q So, you acquire outside mlk to neet your
Class 1 needs as well as your C ass 3 needs for cheese
manuf act uri ng needs?

A That is correct. W do procure mlk from
ot her sources to fill both plants.

Q Okay. Now, you do understand, do you not,

t hat the DFA proposals to change the diversion limts,
for instance, would increase in all Iikelihood,

i ncrease the blend price under the Order to which your
producers would be entitled?

A We understand that there may be a potenti al
i ncrease in producer blend price.

Q But you're opposed to that?

A We don't feel it's a long-termbenefit to our
producers.

Q Okay. You realize that to the extent it
woul d be increased for any period of tinme, it would be
a benefit to your producers?

A It would be a short-termbenefit to our
producers but not a |long-term
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Q Wiy do you assune it would not be -- that the
bl end price would not continue to be higher if DFA s
proposal s concerning changing the diversion limts were
adopt ed?

A | believe that if diversion limts were
changed, conpetitiveness would not be as great as it is
now, and nore producers woul d becone nenbers of DFA,

t herefore not receive necessarily the m ni mum bl end
price but whatever price DFA paid, and there would not
be as nmuch conpetition in the market. | believe that
woul d hurt the producers.

Q Well, that would only benefit your producers,
woul d it not?

A How so?

Q They' d have a hi gher blend price.

A Short term But we may -- but in turn, we
may | ose sone producers to -- to DFA

Q | f you had a higher blend price, you'd | ose
producers to DFA when it was paying -- | think you're
hypot hesi zing that it's going to pay |less than the
bl end?

A It -- it could.

Q And you' d | ose producers to DFA, even though
you had a hi gher blend price?

A That may not necessarily be the case. Qur --
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our positionis if the diversion limts change, our
ability to put on new producers to neet the needs of
the Cass 1 market that we have will be reduced.

Q Okay. Now, for what use is the new producers
that you' re addi ng today, what -- what needs of your
conpany are they being added for?

A They are being added for the extra needs that
we have at our UHT pl ant.

Q kay. So, today, is all your producer mlk
going into the UHT plant and in fact you're short, so
that you need to add producer m |k for your UHT needs?

A No, that is not the case.

Q Then why woul d you be adding -- adding --

A Qur --
Q -- for your UHT needs?
A Qur needs are increasing at our UHT plant.

Qur needs for our cheese plant are pretty much stable.
So, as we need nore mlk for our UHT plant, we need to
put on new producers to neet those needs.

Q Ckay. Alternatively, you could nove your
producer mlk at the cheese plant over to the UHT pl ant
and buy mlk from other sources for your cheese
production, could you not?

A We have chosen to have a certain percentage
of our producers be our own patrons, and in order to do
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that, we need to put on patrons to neet those
percent ages that we've determned that we're
confortable wth.

Q kay. So, you've got a fix -- your conpany
has a policy of acquiring a fixed percentage of its
needs from your own patrons?

A That is correct.

Q Okay. What percentage is that?

A | do not wish to disclose it.

Q Okay. You understand the position that --
that CGossner's taking with respect to pooling
provisions on the Order is in conflict with that
presented in this hearing by the Uah Conm ssi oner of
Agricul ture?

A | realize that sone of the positions that we
have taken are in conflict with what has been
determ ned by the Conm ssioner of Agriculture.

Q And by Senator Hatch as wel|?

A Yes, | do.

Q kay.

A Just a quick statenent. We do not believe
that they were fully inforned of all the inplications
of these proposals.

Q Well, you were participants in the neeting,
for instance, with the Comm ssioner of Agriculture and
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di scussion of the proposals, were you not?

A No, | was not.

Q Wel |, your conpany was, was it not?

A Qur conpany was. | was not.

Q kay.

A And just for the record, our -- our opinion

in that neeting did not carry any weight.

Q Okay. The Conmissioner listened to the
positions presented by -- by all sides and then nmade --
made his determ nation with respect to what he felt
woul d be best for Utah dairy farmers?

A Correct.

MR. BESHORE: Thank you, M. Larsen.

MR. LARSEN:. Thank you

JUDGE CLI FTON: Thank you, M. Beshore.

M. Beshore, | want you to interrupt M.
Larsen's testinmony for just a nonent to nake the
announcenent with regard to the statenents of M.
Hol | on.

MR. BESHORE: Yes. M. Hollon has two
further statenments which he will present this afternoon
when it cones to his tinme to testify. They either have
been or will be nade available in the back of the room
so that anyone -- everyone interested nmay have the
statenents and review them ahead of tine. W do not
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intend that he will read the statenents in full, but we
woul d offer themfor the record, and he will give sone
direct testinony but not read the statenments in full in
the interests of tinme and noving things forward. So,
they' re avail able now, the statenents and the exhibits.

JUDGE CLI FTON: Thank you, M. Beshore.

O her questions for M. Larsen? Yes? M.

Vet ne?
CROSS EXAM NATI ON
BY MR VETNE:
Q M. Larsen, apart fromyour Gossner

i ndependent producer patrons, what organizations
regularly supply mlk to Gossner?

A We regularly receive mlk fromthe conpany
KDK and al so froma co-op Magic Vall ey.

Q Is the proportion of Gossner patron mlKk that
goes into your UHT plant the same proportion that goes
into the cheese plant?

A No, it is not.

Q Okay. In which plant is the independent
patron supply greater?

A That changes fromnonth to nonth, dependi ng
on, as | stated earlier, the supplies that we need to
supply to our custoners.

Q Okay. As a general rule, does one plant
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recei ve nore patron supply than the other?

A As a general rule, our UHT plant would
recei ve somewhat | ess.

Q Okay. The mlk that's delivered by KDK and
Magic Valley to your cheese plant, you don't pool that
mlk, correct?

A We do not.

Q That -- that is pooled, if at all, by
di version by KDK or Magic Valley?

A Correct.

Q For the year 2000, a couple of years ago
here, what was the average C ass 1 volune of Gossner
Foods?

A | don't recall. | don't have that nunber
wi th ne.

Q kay. Would it have been, if you can cone
close, nore than five mllion pounds?

A In what tine frame?

Q During average nonthly for the year 2000.

A It could be.

Q kay. How about 2001? Do you have a better
menory of that year?

A | know t he nunbers have increased in 2001.

Q Okay. And you say they're variabl e?

A Yes.
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Q Okay. Do you have a recollection within a
bal | park range of the average Class 1 utilization per
nont h?

A It is substantially higher than the Order's
Class 1 utilization.

Q That's 17 percent?

A Correct.

Q kay. 1Is it on average higher than 50
per cent ?

A Not in all nonths.

Q kay. So, it can go up to 50 percent.
What -- what -- what is for last year, 2001, what's the
low to high range on a nonthly basis of mlk in C ass
1?

A Low to hi gh range?

Q Yes.

A "1l give you a range. | could be -- | don't

have those nunbers with me, but I'"mgoing to say the

| ow of 20.
Q Percent of your --
A Twenty percent high -- | don't know. | know

there's a nonth it was quite high, but | wouldn't dare
guess exactly what it was.

Q Hi gher than 507

A Coul d be, yes.
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Q Ckay. And that percentage is a percentage of
your total receipts fromall sources?

A That woul d be percentage of our producer
m K.

Q Okay. You've indicated that you supply UHT
package mlk to Puerto Rico and --

A Correct.
And you at |east at one tine supplied Mexico?
Yes.

But you don't know?

> O >» O

Not to ny know edge.

Q Okay. Do you supply any other market, either
directly or through a distributor, outside of the
Continental United States?

A | know there is mlk that goes outside the
Continental US. Were it ends up, | -- 1 really can't
tell you, but I know it does go outside the Continental
U S., besides Puerto Rico.

Q kay. And that is through a -- a mddle nman
to whom you sell m|k?

A Yes.

Q Do you know if it goes in the direction of
t he Far East?

A | believe it does.

Q Okay. Do you know if any Gossner UHT m | k
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goes to any other Caribbean island, other than Puerto
Ri co?

A | don't know.

Q kay. You -- it could happen, but that's not
in your control ?

A Yes, it could happen. Qur mlk sonetines,
you know, goes virtually all over the world.

Q kay. UHT mlk is sonmewhat |ike cheese in
that it's a national and international product --

A Yes.

Q -- and conpetes with fol ks that make UHT m |k
on the East Coast as well as in other countries, --

A That is correct.

Q -- correct? And in fact, in Puerto Rico, you

conpete with a UHT processor in the Province of Quebec,

correct?
A Yes, we do.
Q On occasion, do you -- do you find that sone

ot her UHT manufacturers el sewhere in the country or in
North Anerica have conpetitive advantages over you in
terns of price?

A | -- I"'mnot aware. That's not ny area of
experti se.

Q Al right. You' re not aware, for exanple,
that UHT m |k comng fromCalifornia is priced at the
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| onest Class 4 price while yours is priced at Cass 1
when it's shipped to Puerto Rico? You re not aware of
t hat ?

A ' mnot aware of that.

Q And you're also not aware that California UHT
m | k, when shipped el sewhere in the Continental United
States, is priced at Cass 2 in the California schene
while yours is priced at Class 1? You' re not aware of
t hat ?

A "' m not aware of that but not surprising.

Q Yeah. Well, duh. You indicated you have a
Grade B supply going to the cheese pl ant?

A Excuse nme?

Q You indicated that you had a G ade B supply
going to the cheese plant, is that correct?

A Yes, we do. Manufacturing mlk. Yes, we do.

Q Okay. Are -- are those all Gossner patrons
or are sone of those other conpanies' patrons?

A To ny know edge, all mlk that we purchase is
Gade A mlk. So, those would be all our patrons.

Q Okay. Wth respect to the G ade B supply,
where are those producers predom nantly | ocated?

A In the same counties that | nentioned before,
Box El der, Franklin and Cache County.

Q All in the state of Nevada? State of U ah?
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A And | daho.

Q And I daho. Wth respect to that -- that
supply, where is the predom nant portion of G ade B
mlk? In ldaho or in Uah?

A Ut ah.

Q Have you, with respect to your producers
suppl y, experienced conversion of G ade B to G ade A?

A Yes, we have.

Q And is that continuing?

A That is continuing.

Q And are you aware of whether the existing
Grade B producers that supply you are considering or
pl anning to convert to G ade A?

A For the nost part, they are not planning on
converting. Sone are, but for the nost part, they are
not .

Q Wth respect to the mlk that you receive for
Class 1 use from sources other than your own patrons,
do you pay a prem um above Class 1 for that m | k?

A No, we do not.

Q Do you know t he general |ocation of the
producers that produce that mlk that cones to you from
t hose ot her organi zations?

A | -- 1 don't know. | know it comes from
various | ocations, depending on where the mlk that
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they have is commtted to other plants. | don't know.

It comes fromdifferent places, all within our O der.

MR. VETNE: Al right. That's all | have.
Thank you.
MR. LARSEN:. Thank you.
JUDGE CLI FTON: Thank you, M. Vetne.
M. Beshore?
MR. BESHORE: Thank you.
CROSS EXAM NATI ON
BY MR BESHCRE:
Q M. Larsen, | just want to explore sone of

the information that you provided in response to
guestions from M. Vetne.

When you said your -- the range of use of
your producer mlk was 20 percent at the low, did you
mean 20 percent delivered to your UHT plant at the --
at the low point in the |ast year?

A Yes, and that may be even a little | ow

Q So, it mght be closer to 25 percent?

A It could be.
Q kay. But that's -- those are deliveries to
your UHT plant, which would include uses -- uses there

for both your Cass 1 and C ass 2 products, whatever
you were making at that plant, or Class 3 price?
A Right. Now, as | nentioned earlier, by far,
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nmost of our products through that plant are Class 1 --

Q Ri ght .

A -- as far as mlk.

Q Right. | understand. kay. So, in order
for you to need the -- what you' ve called the transfer
option to pool all your -- all your mlk, you would
have to | ose volune -- you'd have to have | ess than

hal f the volume that you had in your |owest nonth --
A That's correct.
Q -- at that plant? Ckay.
MR. BESHORE: Thank you.
JUDGE CLIFTON: M. Marshall?
CROSS EXAM NATI ON
BY MR MARSHALL.:

Q First of all, | noted, M. Larsen, that when
you described the entities from whomyou buy mlk, you
did not include Northwest Dairy Association, did you?

A We did not include Northwest Dairy
Associ ati on.

Q So, we have no business relationship which
woul d cause you to slant your testinony in the sane
direction as our own, do we?

A No, we do not.

Q Your testinony reflects your own concerns
about your own conpetitive situation, does it not?
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A That is correct.

Q | continue to be inpressed by the job that
Gossner Foods has done in devel oping this new and
uni que market for aseptically-packaged mlk. | would
i magi ne that that's involved a substantial capital
expenditure on the part of the owners of the conpany.

Coul d you tell us how many enpl oyees are
enpl oyed there at the plant?

A There are approxi mately 325 enpl oyees bet ween
the two plants.

Q And are there other enpl oyees el sewhere?

A We do have --

Q Well, what -- what -- as between pl ant
enpl oyees and ot her enpl oyees, sales or whatever, is
the total nunber of enployees under 5007

A Yes, it is.

Q M . Beshore asked you a series of questions
regardi ng conpetitive environment. 1'd just like to go
back and nake sure we've got that clear for the record.
| believe | heard you express a concern regardi ng DFA
obtaining a conpetitive advantage in procuring mlKk,
that is to say, soliciting business from producers as a
result of this hearing. Did | hear that correctly?

A Yes.

Q And then, | think your concern was that they
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woul d then be able to attract nore m | k perhaps away
fromyou, is that correct?

A That i s possible.

Q And then, your concern was at that point,

t hey woul d be paying |l ess than the blend price in a
| ess-conpetitive market. |Is that what | heard you say?

A Yes, that could happen. W' ve seen it happen
in the past. W know of markets where there's a
nmonopol y and only one supplier, one place to ship your
mlk as a dairy farnmer.

Q Now, you say you' ve seen that happen in your
mar ket pl ace, where DFA or its predecessors have paid
| ess than the bl end?

A Not directly in our marketplace but in
tal king to producers outside of our general marketing
area, which I amincluding as Box El der, Cache and
Franklin Counties, outside of that nmarketing area.

Q But el sewhere in the imediate vicinity?

A Yes.

Q When that has happened, have you received
calls fromproducers inquiring as to whether you have
the ability to market their m|lk?

A Many calls.

Q | f Proposals 3, 6 and 7 were adopted, would
you be in a position to offer those producers an
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alternative market?

A We woul d not.

MR. MARSHALL: And | thank you very nuch.
MR. LARSEN:. Thank you.
JUDGE CLI FTON:  Thank you, M. Marshall.
M. Tosi?

CROSS EXAM NATI ON
BY MR TOSI:

Q Thank you, M. Larsen, for appearing. | have
a few questions.

s your Class 1 operation nore inportant to
Gossner Foods than your cheese facility?

A | wouldn't say that either one is nore
inmportant. They're both an inportant part of the
conpany as a whol e.

Q And your cheese facility is a non-pool ed?

A Yes, it is.

Q kay. If | could refer to a portion of your
testi nony regardi ng Proposal 67

A Ckay.

Q You seemto be drawing an inportance to the
way your UHT mlk is sold or your -- your Class 1 mlk
is being sold outside of Order 135 and outside the
United States, and you seemto be drawi ng a parall el
t hat that sonmehow has -- that somehow changi ng sone of
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t he pooling standards woul d i nmpact your ability to, for
exanpl e, conpete for contracts or cause you to
experience sone sort of negative market conditions.
Can you el aborate on that a little nore? [|I'm
not sure that | see the connection between those two.

A If | understand the question correctly,
you' re wondering how the diversion percentage changi ng
could affect our market?

Q Well, how-- you -- you're saying -- it seens
to me that what you're saying is that it's going to
af fect your business because of where your product is
-- 1s distributed.

A Okay. Just a general question or general
answer there. Because of where our markets are, nost
of themare outside the United States or outside the
Order, we are noving mlk out of the Order. Qur -- our
busi ness is building, and we are needing to find new
producers fromtine to tine. |If these diversion
per cent ages were changed, our ability to put on new
producers woul d be restricted, thus maybe Iimting the
amount of mlk that we could nove fromthe Order

Does that answer your question?

Q Yes. The way | understood sonme of your other
answers on cross exam nation was that this flexibility
is inmportant to you in that you want the flexibility to
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add producers when you need to, but then at the sane
time, your testinony al so suggests that when you have
t hose additional needs for mlk, that primarily that
mlk is comng fromother suppliers which you' ve
identified as another proprietary handler or a co-op?

A Right. To answer a question -- that question
alittle better, a lot of producers are under
contracts, and those contracts are renewabl e once a
year. There may be tines that we need nore m | k back
but cannot put on a producer because of his contract
terms. In those situations, in order to procure nore
mlk, we are forced to buy m |k from outside sources,
even if we wanted our own patrons. So, there are many
time franes there where we are waiting for producers to
conme on because of contract terns.

Q kay. Thank you. | understand that rmnuch
better now.

Coul d you pl ease explain in your capacity as

a regulated distributing plant and -- by the way, are
you regul ated under 7-D of the Order, where you're
| ocked into -- you're locked into -- you're |ocked into
this marketing area, you' re regul ated here regardl ess
of where your --

A Yes.

Q -- processors are?
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A Yes.

Q And to the extent that DFA s proposals would
[imt diversion to 17 percent, in your capacity as a
fluid handler, doesn't that nake it easier for you to
secure a supply of mlk?

A It may, but where would that supply cone
fronf

Q Well, in order for mlk to be pool ed, nore
m |k woul d be nade available to you in your capacity as
a fluid handler --

A There coul d be --

Q -- not nore -- and you would have | ess
trouble acquiring the mlk supply?

A But we would be requiring -- acquiring mlk
from out si de sources, not fromour own patrons, which
we |ike to have a certain percentage of our mlk from
our own patrons.

Q Al right. Al so, regarding your conpeting
for supply of mlk in Class 1, do you conpete for a
supply of mlk with other distributing plants at the
same m ni mrum order price?

A In our Order?

Q Yes.

A No, we do not.

Q Does the Order charge you a Class 1 price for
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you to cone up to the pool in a different Class 1 price
than --

A We are charged the Cass -- we are charged
the Class 1 price for our Order.

Q kay. And -- and -- and to the extent that
the Order establishes a mninmumprice, you are
conpeting at the sane price, at the sane m ni num pri ce,
whet her you're small or whether you're | arge?

A That is correct.

MR. TOSI: Okay. Thank you. That's all
wanted to ask.

JUDGE CLI FTON:  Thank you, M. Tosi.

Any ot her questions for M. Larsen? Yes?
M. Radnall?

MR. RADMALL: Thank you. Just briefly.

CROSS EXAM NATI ON

BY MR RADMALL:

Q M. Larsen, when you received the information
back fromthe Market Adm nistrator on the estimte of
t he 80-percent diversion limt, what was your
eval uation of that information?

A | requested several things fromthe Market
Adm nistrator's Ofice. Sonme of those were requests
that had al ready been requested by other individuals.
So, they show up in sonme of the other docunents.
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One of the additional requests that | had was
the 80-percent diversion limt just to get a general
feel for how nmuch the blend would change in -- in that
i nst ance.

Q And -- and so, after you received that, did
it increase the -- the anmount to be -- the anopunt that
the uniformprice would be or did it decrease it?

A It increased it.

Q And have you got a feel for how nmuch?

A | have those nunbers. | want to say 15
cents.

Q That's the way | read it. About an average
of 15 cents.

MR. RADMALL: Ckay. Thank you.

JUDGE CLI FTON: Thank you, M. Radmall.

Addi ti onal questions for M. Larsen?

(No response)

JUDGE CLIFTON:  In summary, M. Larsen, is
there anything el se you' d like to add?

MR, LARSEN:.  No.

JUDGE CLIFTON: Al right. Thank you.

MR. LARSEN:. Thank you

JUDGE CLI FTON: You may step down.

(Wher eupon, the wi tness was excused.)

JUDGE CLIFTON: 1'd like the first of the
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patron producers of Gossner Foods to cone forward to
testify. Producer patrons. Watever is the correct
phrase. Pl ease be seat ed.

Wul d you tell us your full name and spell
your nanmes for the record, please?

MR MINK: My nane is Sid Munk, MU NK

JUDGE CLI FTON: That's M U N-K?

MR MINK: MU N K

JUDGE CLI FTON:  Unusual. Al right. Wuld
you rai se your right hand, please?
Wher eupon,

SI D MUNK

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.

M. Mink, you may proceed.

DI RECT TESTI MONY

MR MINK: As | nentioned, ny nanme is Sid
Munk. We farmin the little town of Amalga in Northern
Ut ah, next to Cache Valley Dairy Cheese Factory. W're
a famly operation. M brother and | run about 800
head of dairy cattle. W have seven of our youth
working on the farm The farms been in the famly for
four generations, and we | ove farm ng.

| have sonme concerns here relating to,
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guess, some of the statenents that |'ve heard
concerni ng Gossner Foods and the way that we're treated
as Gossner Food producers.

The processing plant at Gossner Foods is
extrenely productive, probably an envy of several
processing plants. | had opportunity to tour the
processing plant on several occasions, both the G ade A
and cheese plant there, just extrenely productive, very
inpressed with the -- wth the work and the
i ndi vidualismof CEO Oficer Delores Weeler. She
knows each enpl oyee by nane. She al so knows each
producer by nane and is very -- has a strong
relationship with all those that are associated with
her processing plant. They denonstrate great integrity
and respect for their producers and their enpl oyees.

The good peopl e at Gossner Foods have
probably done nore to strengthen the famly dairy than
any other mlk processor in the boundaries of this
Federal Order.

In the past seven years, since transferring
froma |l ocal co-op to Gossner Foods, we have received a
prem um price for our mlk product concerning --
concerning the fluctuating mlk market. [|'m here today
because since being with Gossner Foods, |'ve cone to
understand that what is good for the processor is good
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for the famly farmer.

Gossner Foods has al so served as a big asset
for their neighboring cooperatives in the fact that
t hey' ve been able to ship a high percentage of their
dairy products out of this Federal Oder area as well
as into supplying the mlitary and into the
international market. They have al so set a higher
standard for the blend m Ik price which has chal |l enged
ot her local processors to pay the Anerican dairy farner
a fair price for his commodity.

Gossner Foods has been very unselfish with
their excess funds, providing | arge sem -annual bonuses
directly to their producers which have been very
rewarding with the unstable m |k prices that we've been
experiencing in the |ast few years.

As a dairy farmer, | would be opposed to
Proposition 3 as well as 7 for the sinple fact having
the ability to transfer the mlk in the event of a
faulty contract or a crisis is very good insurance for
the famly farm | think Gossner Foods do not pronote
transfers. They're a very uni que-type operation there,
one that's very uncommon in the United States, but |
think it's very inportant to the producers that produce
to Gossner Foods that that w ndow of opportunity of
transfers be left open due to their situation.
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Personally, I'mgrateful for the opportunity
to ship ny product to a processor rather than a
nonopol y, a |l ocal processor rather than a big nonopoly.
| think the Anerican farner still needs a processor
that is personal and concerned with their individual
needs, not just one conpany that can nonopolize our
entire Federal M|k Marketing Area.

We do support as farners, those that |1've
talked to in the surrounding area, do support Proposal
10, elimnating double-dipping. It is for that
strongly and i mmedi ately. Qur Federal Order needs
smal | processing plants that provide choice and
opportunity for the small famly farmfor these snmaller
processors are now a mnority. They need to be able to
function w thout harsh restrictions on mld transfers.

W as m |k producers don't see a need to
nodi fy diversion limts that woul d di srupt the current
busi ness operations. | therefore as a producer
considering the unique situation of this processing
plant, and it is very unique for those who've had
opportunity to tour it or be associated with it, would
be opposed to Proposition 3, 6, 7 and 8.

Gossner Foods, in closing, have al ways been
opposed to large m |k processing nonopolization. On
t he ot her hand, they have always invited good
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conpetition.

Thank you.

JUDGE CLI FTON:  Thank you, M. Mink.

Cross exam nation of M. Mink? M. Beshore?

CROSS EXAM NATI ON
BY MR BESHORE:
Q Good afternoon, M. Mink. | have just a

coupl e questi ons.

| want to make sure | understand or we're al
cl ear when you're making statements that there's a
nmonopoly in the dairy business in sone way here in
Ut ah.

In the Cache Valley, there are at |east four
options for dairy farners to market their mlk, are

there not? Gossner, your supplier, DFA, correct?

A Ri ght .
Q Right? Magic Valley, correct?
A Ri ght .
Quality MIk Producers, correct?
A | guess the point I'mtrying to put forth is
that we would like to keep prices -- small processing

plants so that the |arger nonopoly does not take over
t he area.

Q Ckay. So, your -- you're concerned that
there could be --
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A Correct.

Q -- a nonopoly sone tine in the future if
parties who are now i n business would go out of
busi ness?

A Correct.

Q Okay. And you're not saying and you don't
want anybody to read this record saying that you think
anybody has a nonopoly now?

A You're right.

Q Ckay. Thank you.

Now, with respect to the diversion
[imtations in the Order, you -- you understand, | take
it, that, as M. Larsen just testified, that if they
were 80 percent in the Order, your blend price would go
up about 15 cents or so?

A Ri ght .

Q And if it was 70 percent, your blend price
woul d go up even nore?

A Correct.

Q Ckay. But you're opposed to those changes,
and, of course, every other Gossner producer would get
-- would have their blend price enhanced the sane way,
correct? Yes?

A | would assunme. | can't speak for other
producers.
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Q kay. Assum ng you all get paid the sane by
Gossner ?

A Ri ght .

Q Ckay. You're opposed to those changes
because you feel that the potential ability -- the
ability to divert nore mlk at 90 percent and to punp
it in and punp it out or transfer it is an insurance
policy for Gossner, in essence. It's |like catastrophe
insurance. |If they had a disaster in their -- in their
Class 1 mlk sales, they mght need to use those
options which they don't want to use now and aren't
using, is that correct?

A That's correct.

Q kay.

A To my know edge.

Q Well, that's your understanding, that you --
you want that insurance bl anket there?

A My understanding is that they haven't had the
need to -- to transfer mlk since the -- Mexico,
believe. They don't pronote transfers, but
considering, like |I said, the unique situation at the
pl ant, where they have the two pl ants side-by-side,
yes, it's definitely an insurance to the farner that
produces for them

Q Okay. And your position is that al
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producers in the Order should pay in essence at |east
15 cents a hundredweight in a reduced blend price in
order for Gossner to have that insurance policy against

a calamty with respect to | ost sal es?

A That's a tough question because you' ve got --
| see your point of view. It's very clear. | still
have to go back to the fact that for our -- for the

particul ar needs of the Gossner processing plant, |
think it is yes, very inportant to them and that m ght
be sonewhat of a sacrifice on the part of others.

| do know for a fact that -- | guess I'ma
very | oyal Gossner producer due to the fact that | have
conpared mai |l box prices on a regular basis and have
great trust in the -- in the managenent of Gossner
Foods because they have been able to put the -- put
funds on the check.

Q kay. A good -- a good nonthly pay price and
ni ce sem -annual bonuses as wel|?

A Makes a big difference.

Q Yeah. Okay. You wouldn't be aware, |I'm
sure, since you're not aware of the technicalities of
the Orders, that handlers |ike Gossner, there are other
ways -- if emergencies occur in terns of changes in the
marketing conditions in the Order, changes in their --
in their sales or whatever, that there are
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possibilities for things |ike suspending provisions of
the Order and matters of that sort that can be
addressed just at that tine by the Secretary of
Agriculture to neet emergency conditions? You wouldn't
be aware of that?

A |"mnot very famliar with that. Like | say,
|"mnot in managenent. |I'ma -- |I'"ma dairy producer.
But | do see an advantage of the |arger cooperatives
able to -- being able to nove mlk a lot -- a lot nore
easily than the Gossner Foods, where they're a
privatel y-owned processing plant.

MR. BESHORE: Thank you very nuch.
MR. MUNK:  Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
Addi tional questions for M. Mink? Yes? M.
Radmal | ?
CROSS EXAM NATI ON
BY MR RADMALL:

Q Thank you for taking your tine to cone. W
appreciate it very nuch.

A My pl easure.

Q How | ong have you been produci ng and shi ppi ng
to Gossner's?

A Well, 1've always considered nyself the |ast
few years being a md-life farmer. I'min it too far
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to go back, and I've not been in it |long enough to
retire. So, |I've been producing for Gossner Foods for
approximately seven years. |'ve been in the dairy
busi ness for 25 years.

Q And who did you ship to before?

A VDCI .

Q WDCl .  Ckay.

A And they were -- they were a good processing
outfit. | had nothing bad to say about them

Q One of M. Larsen's concerns in his
testi nony, excuse ne, is that if -- let's use the
exanpl e of the 15 cents and everybody got a higher
bl end price, and your blend price was increased by the
15 percent and -- 15 cents, excuse ne, and DFA
producers continued to receive sonething under bl end,
that you as a Gossner producer would be enticed to
| eave CGossner's and go to DFA.

Wuld -- would that be sonething that woul d

entice you, if that scenari o devel oped?

A | was afraid you' d ask that.

Q vell, --

A In ny association with Gossner over the past
seven years, | guess the reason |I'ma |oyal producer is
due to the fact that in those seven years, | have seen

denonstrated great integrity, great trust and that's
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sonmething that we didn't see prior to that tine.

Q Okay. Thank you.

And you know, CGossner's is well known for
their taking care of their customers or their producers
and their bonuses, and we as the Utah Dairynens
Associ ation, we're interested in every dairyman in the
state of Utah to see sone kind of an inprovenment in
their financial situation.

A That's correct.

Q So, | know that you can really only speak for
yoursel f, but your general feeling, how many ot her
fell ow producers, Gossner producers would be enticed to
go to DFA under that scenario?

A That's tough to answer. M. Larsen put --
kind of made a good statenent there when he said that
Gossner producers have never |eft once they' ve gotten
t here.

MR. RADMVALL: Okay. Thank you. Appreciate
it very nuch.

JUDGE CLI FTON: Thank you, M. Radmall.

O her questions for M. Muink? M. Vetne?

CROSS EXAM NATI ON

BY MR VETNE:

Q M. Mink, if the Order provisions are
changed, such as DFA requests, --
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JUDGE CLIFTON: I'msorry. Did you say are
changed?
BY MR VETNE:
Q If -- if the Order provisions are changed,
such that -- as DFA requests, and in the future,

Gossner's sonewhat volatile requirenent for Class 1 in
relation to its manufacturing use changed substantially
-- do you follow ne so far?

A Hm hnm

Q | f Gossner is unable to pool your mlk
because the performance rul es have becone nore
restrictive and they cone to you with a choice, M.
Munk, you can continue to ship to us but all we can pay
you is the Cass 3 price because we can't pool
everybody, okay, is that the kind of potential scenario
whi ch m ght cause you to reconsi der whether you would
want to market your mlk to DFAif it pays nore than
the Cass 3 price?

A | probably wouldn't want to answer that
guestion till | was put in the situation.

Q Yes. GCkay. Do you understand --

A It's a -- dairy farm ng has al ways been about
survi val

Q kay.

A Soneti mes you do what you have to do to
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survive, but --

Q Did you -- did you understand when Gossner
was testifying that its concern about producers |ike
you not having a choice was directed not at -- not at
the fact that CGossner m ght be paying nore than DFA at
the current tinme or even in the future, but that
Gossner m ght not be able to pool all of the producers
it's now pooling? Did you understand that?

A Possibility.

Q And if -- if they're not able to, it does
provi de a Hobson's choi ce about whether to continue to
mar ket to Gossner and receive sonething | ess than blend
or market to sonebody that at |east has access to a
l[ion's share of the Class 1 market? That -- that

difficult choice would be there in the future for you?

A Well, you know, you're throw ng these
scenarios at ne. |'mnot one to nake advance
judgments. It's kind of difficult for me to tell you

what | would do five years down the road if |I'm faced

with the situation. | would just go back to the fact
that | have a famly to feed. | want to stay in the
dai ry business, and sonetines you -- you cross these

bri dges when you cone to them
Q Yeah. kay.
MR. VETNE: Thank you.
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JUDGE CLI FTON: Thank you, M. Vetne.

Any ot her questions for M. Mink?

(No response)

JUDGE CLIFTON: If not, thank you, M. Mink.
You may step down.

(Wher eupon, the wi tness was excused.)

JUDGE CLI FTON: M. English?

MR. ENGISH Yeah. |1'm-- I'mnoticing that
-- that notw thstanding that things are supposed to be
short, we're now at 12:45. | really have to get M.

Hal I quist on in order for himto catch that flight at

1:45. | think that if at all possible, if -- if
Gossner could accommodate nme, |'d appreciate it. |If
not, I'll just note that, you know, it seens to take 20

m nutes for al nost anything to happen around here. So.
But, you know, if | could get M. Hallquist on, |I've

been very patient. He really needed to be on

yesterday, and he does have to catch a -- a plane to
catch, but if -- if the next witness can get on and
off. I don't think it's the witness that's causing

this thing to take so | ong.

JUDGE CLI FTON:  Thank you, M. English.

Let me -- let ne ask an estimation of the
anount of direct exam-- you have no control over how
| ong you can cross exam ne, but the anount of direct
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testinmony of the next producer.

MR. HARDY: Five m nutes.

JUDGE CLIFTON: We're going to put you on and
even M. English says go ahead.

MR. HARDY: |'mJay Hardy, HA-R-DY.

JUDGE CLIFTON: Al right. And Jay is J-A-Y?

MR, HARDY: J-A-Y.

JUDGE CLIFTON: Al right, sir. Wuld you
rai se your right hand, please?
Wher eupon,

JAY HARDY

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON:  Thank you.

You may proceed.

DI RECT TESTI MONY

MR. HARDY: As | see the proposals, |I'm
against 3 --

JUDGE CLI FTON: Pull that m crophone cl oser
to you, please.

MR. HARDY: |'m against 3 --

JUDGE CLIFTON: Raise it alittle.

MR. HARDY: How s that? |s that better?

JUDGE CLI FTON: Tal k some nore.

MR. HARDY: |'m against the Proposals 3, 6, 7
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and 8. Sone of these proposals will -- will hurt the
i ndependent processors in the state of Utah as well as
their dairymen that they deliver to.

Gossner alone has 95 dairynmen in the state of
Utah. That represents a rough figure of around 20
percent of dairynen in the state of Utah. R ght now,
fluid use at the Gossner plant is well over the pool
usage, and they would like -- they would -- at this
time, they would be okay if this type of a situation,
but if they |ose a governnent contract or sonething and
it put themin a position where they would need the
pooling right of being able to transfer mlk. By
hurting them they would hurt the producers that they
now have.

The transfer part of the proposals would al so
hurt the Gossner Food industry and al so the producers
there. Also, |I'm against doubl e-dipping that's been
taking place in our pooling area, and I'd like to see
that -- | don't know if that could be addressed in this
part. It should be.

We need the conpetition. Conpetition's
what's made this country what it is today, and sone of
t hese proposals at this tinme, | think, will take some
of the conpetition out of this nmarketing area. These
proposals do -- do sone elimnation of that
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conpetition.

|'ve been a dairy farnmer for over 40 years,
and during that period of tinme, I've sent mlk to
CGossner's when | first started with nmy brother in the
dairy industry because |I couldn't get a market for ny
m | k anywhere el se as a Grade A producer, and |later on,
Highland M|k canme to ne and offered to sell ne which
bought a market for Gade A mlk. At that tine, it
cost nme $50,000. That -- directly after that, that
base was changed from H ghland to Western Genera
Dairy, and then after that, it -- Western CGeneral Dairy
mer ged and becanme part of WDCI which today is DFA in
this area.

A year and a half ago, | was given the
opportunity to conme back to Gossner's as a producer,
and |'ve been with themfor the year and a half, and
t he Gossners has treated me very well. During that
period of time, | received three bonuses, and we have
no contract with the Gossner famly. W could |eave at
any tinme and that's probably one of the concerns maybe
the Gossner famly has, is if the market was to change,
and they weren't able to neet or pool their market.

| think that's all | want to tal k about at
this tine.

JUDGE CLI FTON: M. Hardy, could you tell us
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just a little bit about your operation, where it is,
and so forth?

MR. HARDY: |'min Box Elder County, the one
they forgot. W mlk 250 cows and ship about -- |
t hink we're shipping 17,000 pounds of mlk to Gossner's
every day. My brother and | have been in the business
there since 1971. |It's one of the first put together
that couldn't find a market, and sonetines, if you go
out there in the marketplace, if | was go out there
tomorrow in the marketplace, | don't knowif there's a
mar ket .

Whet her Gossner -- whether DFA would state in
fact and if they don't, where does ny mlk go, but as
|l ong as we' ve got an independent |ike Gossner, and |
think there's a dairy here in Salt Lake that is
i ndependent, we do still have a few other options that
-- other than a co-op.

JUDGE CLI FTON: Thank you, M. Hardy.

Questions for M. Hardy?

(No response)

JUDGE CLI FTON:  You are one of the bl essed

W t nesses.

(Wher eupon, the wi tness was excused.)

JUDGE CLI FTON: Before M. English calls his
witness, M. Hallquist, | wanted to check with Al an
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Stutzman. | didn't get fromhimwhat his departure
pl ans are.

MR. STUTZMAN: Just this afternoon

JUDGE CLI FTON: Onh, great. Thank you.

M. English, you may proceed.

MR. ENGLI SH:  Your Honor, | call Ralph
Hal | qui st.

JUDGE CLIFTON: M. Hallquist, I"'msorry we
couldn't reach you yesterday.

MR. HALLQUI ST: Thanks, anyway. |
under st and.

JUDGE CLI FTON: Pl ease state your full nane
and spell your nanes, please.

MR. HALLQUI ST: Ckay. M nane is Ral ph
Hal | quist, RA-L-P-HHAL-L-QUI-ST.

JUDGE CLI FTON: Would you raise your right
hand, pl ease?
Wher eupon,

RALPH HALLQUI ST

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.

M. English?
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DI RECT EXAM NATI ON
BY MR ENGLI SH:

Q M. Hallquist, could you pl ease state your
position with Meadow Gold Dairies?

A "' mthe general manager of Meadow Gol d
Dairies in Boise, |daho.

Q And how many years have you been involved in
the dairy industry?

A Ei ght een.

Q And what ki nds of positions have you held in
those 18 years in the dairy industry?

A | served at one tinme as the vice president of
Marketing for the Dairy Division of Beatrice Foods
Conmpani es when we were part of the Beatrice Conpanies.
| served as the Western Region Marketing Director,
based here in Salt Lake City, for Utah, Mntana, |daho,
Nevada and California, and served as the vice president
of Sales Marketing Distribution of Meadow Gold Dairies
in Honol ul u, Hawaii .

Q And did you for a period of time also work
outside the dairy industry?

A Yes, | did.

Q What years were those?

A From 1991 to 1997.

Q And what kind of -- generally, what -- what's
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your busi ness?

A In the wine and spirits industry, vice
presi dent of Marketing for Ji mBeam Brands Conpany, and
in the seafood industry for N chewa Foods Aneri ca,
based out of Seattle.

Q Wuld it be fair to say that your job is --
is in the selling of products in this instance,
certainly selling of dairy products?

A That woul d be fair.

Q And would it be fair to say that your -- your
busi ness is not the expertise on the mechanics of
Federal M Ik Marketing Orders?

A Let's just say I'mthankful that I"mnot in
your shoes.

Q Okay. And is there a witness here to testify
for Meadow Gold Dairies |ater today or tonorrow, God
forbid, with respect to the Federal O der nechanics
that are at issue today?

A Yes, there is.

Q Wbul d you pl ease explain briefly why Meadow
ol d has proposed Proposals 11, 13 and 127

A Vell, it's because we believe that the
proprietary bul k tank handler provision as it currently
exi sts provides an artificial and in fact a current
conpetitive advantage to a certain class of our
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conpetitors and that class being the pooled
di stributing plants who buy their raw mlk froma
proprietary bul k tank handl er, and the advantage
accrues when they have the opportunity to buy that raw
mlk at |less than m nimum Cl ass 1 prices.

Q Bef ore today, when you heard testinony on
this issue, did you know that pool distributing plants
buying fromproprietary bul k tank handlers are in fact
paying | ess than Cass 1 prices?

A Prior to this hearing, nmy answer woul d have
been no but that really was part of our point of com ng
tothis -- this junction in the road, in that we had no
way of know ng since the Market Adm nistrator's not
required to provide or verify proof that those m ni num
prices are in fact being paid.

Q And why does this cause you concern?

A Wel |, because it can create a very
significant conpetitive gap in the custoner marketpl ace
at wholesale and retail if a processor is able to buy
raw mlk at less than mninmum C ass 1 prices.

Q Now, as opposed to, you know, what you knew
before today, did you before today have reason to
bel i eve that pool distributing plants buying from
proprietary bul k tank handl ers are paying | ess than
Class 1 prices?
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A Yes, we did, and the testinony today and
yesterday has, | think, established on the record that
in fact i s happening.

Q Has anyt hi ng been going on in the marketpl ace
that | eads you to conclude that this -- that this was
happeni ng?

A Yes. One thought that would conme to mnd
one exanple that conmes to mnd really is the preval ence
of what | would call fixed pricing on |ong-term stable
non- changed whol esale and retail prices in the
mar ket pl ace.

Q And is that -- those kind of fixed-term
contracts com ng fromone particul ar el ement of the
industry here in this marketing area?

A Yes. Those woul d be whol esal e prices that
are in place for long periods of time, many nonths,
over the past year, particularly, and they have been
of fered by pool distributing plants who have been
buying fromthe proprietary bul k tank handl ers.

Q Are those kinds of fixed pricing arrangenents
unusual in your experience in the dairy industry?

A Absol utely, and really for two reasons.

Nunber 1, if we just | ook back at the past cal endar
year when there were pretty significant shifts in the
cost of Class 1 raw mlk to see that those whol esal e
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and retail prices were unchanged, and then to | ook
further and see that those prices in sone instances
reach as nuch as 80 percent for the raw m | k al one when
you net out the prem uns, represent 80 percent of that
whol esal e price on the street and that's far in excess
of industry norns.

Q What is the industry nornf

A They tend to run in the 50- to 60-percent
range.

Q Are you aware of any other store pricing
policies in your marketing area that are unusual ?

A Well, one that would conme to m nd woul d be
conveni ence stores. Conveni ence stores as a class of
trade kind of goes back to that old adage about you pay
for convenience, and they tend to have a higher retai
pricing profile than supermarkets, but in this
particular area, to see convenience stores wth prices
on their shelves running between 16 and 25 percent
under what a supernmarket is charging is a dramatic
difference and it's very counterintuitive to the
mar ket .

Q And is it your experience that those
conveni ence stores with those prices are purchasing
frompool distributing plants that purchase their mlk
fromproprietary bul k tank handl ers?
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A It is our experience that that is the case.

Q Are you aware of any other unusual pricing
policies in this marketing area by -- with respect to
t hose kinds of pool distributing plants or perhaps
ot her purchasing finished products in those pool
di stributing plants?

A Well, one that cones to mnd is that we
conpete with a distributor who actually buys finished
m |k products froma -- one of these plants who is
purchasing froma bul k tank handl er and t hat
di stributor is purchasing these products, taking his
margin on themand reselling themon the street at
prices significantly bel ow what we woul d reasonably
price products at. So, there is even roomfor a second
tier of pricing and margins, and it, | think,
denonstrates the gap.

Q Has Meadow Col d | ost any business to pool
di stributing plants to purchase mlk fromproprietary
bul k tank handl ers?

A Yes, we have. W |ost some before cal endar
year 2001, but in the past cal endar year, that really
accel erated, and we lost a total of eight retail
accounts for that very reason

Q And how do you know that you |ost those
accounts to those particular entities?
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A well, first of all, when our custoners
t hensel ves indicated to us who they were giving the
business to and they indicated that they were. These

pool distributing plants were buying fromproprietary

bul k tank handlers. In other cases, in addition to
t hat, showed us the invoices. It was pretty clear and
that is our job to know these things. In nmy position,

I"mnot allowed to | ose business and not know why, who
to, and all the details therein.
Q What about shared accounts? Did you have any

of your volune reduced to make roomfor mlk from

plants that is being purchased frompool -- pool -- |I'm
sorry -- fromproprietary bul k tank handl ers?
A Yes. During the past year, we had our vol une

reduced by 50 percent in three additional accounts
where our shelf space was literally cut in half to nmake
roomfor that conpetitive entity.

Q And again, were you told that that was --

A Yes.

Q That the reason --

A Yes, it was nade very clear to us.

Q Has Meadow Gol d ever responded to requests to
nmeet the prices of plants that buy mlk from
proprietary bul k tank handl ers?

A Yes, we have. During this sanme tinme period,
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we ended up reducing our prices to eight additional
retail accounts to those levels in order to retain our
di stribution and placenent on their shel ves.

Q Based upon your sal es person's experiences,
is there anything unusual about the sales area in which
t hese handl ers, you know, sell their mlk? The very
handl ers we're tal king about who purchase their mlk
fromproprietary bul k tank handl ers?

A Well, one of the unique consumner
characteristics is that that territory index is very
high in the pool of m |k consunption, and in any given
retail account, whole mlk can account for between 45
and 50 percent of the total sales vol une going out
t heir door.

Q Does this nmean that such an operation with a
hi gher -t han- average whole m |k sal es woul d have a
smal | er percentage of creamto dispose of in other than
Class 1 products?

A Yes, | would assune so.

Q To your know edge, other than that necessary
Class 2, 3 or 4 for creamor for shrinkage, are these
Class 1 operations that we're speaking of in ternms of
purchasing mlk fromproprietary bul k tank handl ers?

A Yes, they are. They're known in the industry
and trade as "juggers".
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Q And what does that term nean for the record?

A It really neans a business whose core focus
is overwhelmngly on lowpriced plastic gallon jugs of
fluid mlk.

Q Have you also lost in this time period ful
retail accounts to any other processors; that is,
processors other than those operating plants where they
purchase m |k fromproprietary bul k tank handl ers?
Lost any ot her accounts?

A I nterestingly enough, during this period of
time, we lost only one and that was in a retai
situation in which there were issues of just overal
inefficiencies at the very tail end of the territory
where we felt that we could not profitably serve that
account. It was for reasons unrelated to conpetitive
pricing.

Q And have you | ost volunme on shared accounts
to other conpetitors that were not buying mlk from
proprietary bul k tank handl ers?

A Yes, but again, only one and that was a case
of a custonmer who is doing business over a nultiple
state territory and preferred not to have all their
eggs in one supplier's basket and so redivided the
territory, but again, it was unrelated to that issue.

MR. ENGLI SH: Thank you, M. Hall quist.
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The witness is available for cross
exam nati on
JUDGE CLI FTON:  Thank you, M. English.
M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:
Q M. Hallquist, I'"'mJohn Vetne. | represent
G anbi a and Davi sco.
A Good nor ni ng.
Q Who are the only two bul k tank handlers in
this market.
A Correct.
Q Are you famliar with those organizations?
A Yes, | am
Q Are you famliar with any markets other than

the Western Market in terns of m |l k?

A That's a very general question.
Q Al right. Have -- have you ever -- well,
Hawaii is not a Federal Market, although at one tine

sonmebody want ed one out there.
|s there any other Meadow Gol d plant that you
have worked in that's in a market different than this
one?
A Well, as | stated earlier in response to sone
of the first questions, mnmy national responsibilities
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had nme involved in territories around the United
States, and then in the course of our managenent
operations, we neet regularly, the managers from
operations throughout the West, and revi ew busi ness
situations and so forth. So, somewhat famliar

Q kay. Meadow Gold is part of a -- Meadow
Gold Boise is part of a conpany that operates plants
nationally, correct?

A That is correct.

Q kay. In other parts of the country, let's
say, for exanple, in Order 30, where a substanti al
volune of mlk is marketed by supply plants, is it not
true that supply plant handlers can charge | ess than
the Class 1 price when they sell to a distributing
pl ant custoner?

A You know, | think I need to just be very
clear that that is not ny area of responsibility, and
I"mreally here today to testify in a factual case
relating to the market that |I'menployed in currently,
and | would |ike to add, too, that we have expert
testinmony that's going to be submtted |ater from M.
Carl Conover that can really address other Market
Orders and sone of those particul ars.

Q Al'l right. Have you been here the entire
time to listen to the testinony?
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A | have been in and out. As M. English
poi nted out, |'ve had some ot her business issues, where
as we've rescheduled, 1've had to step out of the

nmeetings periodically but tried to be here for as much
of it as | could.

Q You're aware of a proposal to elimnate bulk
tank handlers all together?

A |'"maware that that is on the table.

Q kay. And have you heard or are you aware of
t he suggestion by sone that those who are now bul k tank
handl ers ought to market their mlk as supply plant
handl ers?

A | could say that | have heard that
di scussion, and again nmy focus and ny attention has
been really to the specific issue that | addressed here
t hi s norni ng.

Q Okay. Let's assune for a noment that supply
plants start operating in the Western Marketing Area,
and let's assune further that supply plants in the
Western Marketing Area or any place in the country are
able to sell mlk in a handl er-to-handl er transaction
at any price above or below the classified price.

Do you agree with nme that the Secretary
shoul d | ook at that kind of transaction, also, in
consi deri ng whet her handl er-to-handl er sal es ought to
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be regul at ed?

A | just have to tell you that |I'm baffl ed.
That's clearly outside of ny area of expertise and what
| have tried to say in nmy current capacity as the
general manager at Boi se.

Q Does Meadow CGol d Boi se receive bul k packaged
mlk -- not bul k packaged, packaged m |k from any ot her
handl er ?

A To ny know edge, that has occurred in the
past .

Q And has Meadow Gol d Boi se supplied packaged
mlk to any other handler?

A Coul d you define "handler” for me when you
tal k about supplying packaged m | k?

Q l"msorry. Any entity that is regulated and
redi stributes that packaged product.

A So, it could be just any distributor is what
you' re descri bi ng?

Q Correct.

A A jobber of sorts.

Q Jobbers are not regulated entities. Let's
l[imt this to regulated entities.

A And by regul ated entities, you' re talking
about --

Q Di stributing plants.
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A No.
Q kay. Wien Meadow Gold sells mlk to -- does
Meadow Gol d sell m |k through jobbers?
A Yes.
Q kay. And when Meadow Gold sells mlk to
j obbers, Meadow Gold may sell mlk for | ess than the

Class 1 price, correct?

A Not that I'm aware of.

Q No. You have the option to?

A You woul d have the option to?

Q Yes.

A It's a free market.

Q kay.

A We choose not to do it that way.

Q Before comng to this hearing, were you aware

that the conbined sales in Cass 1 products of the two
distributors that receive mlk frombul k tank handl ers
is only about 1.5 mllion pounds per nonth?

A | woul d have been speculating. | had ny own
estimates, but we don't believe that it is a function
of size. It is a function of |aw

Q kay. Are you aware that the pounds narketed
in the Western Market by producer handl ers and exenpt
plants is far greater than 1.5 mllion pounds?

A | do not track that. As | said earlier, in
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my capacity, that is really not a germane aspect of ny
j ob description.

Q Is that right? Do -- do not producer
handl ers and exenpt handlers sell to conveni ence stores
and custoners that are also in your marketing area?

A | f you're defining producer handlers -- and
maybe you could give nme sonme exanples of what it is
you' re descri bi ng.

Q Producer handl ers are handlers that operate a
pl ant and a farm and don't have to account for the
m nimum price. Exenpt plants are small plants that
don't account for mnimumprice. Ckay?

You indicated it's your job to know what
ot hers are paying, what -- what retailers are paying on
t he whol esal e basis for mlKk.

A Ri ght .

Q Are you telling nme that you have no know edge
of what retailers are paying whol esal ers when those
whol esal ers are exenpt or producer handl ers?

A If that's your question, if you' re asking
what a retailer's paying a wholesaler, to the extent
we're able to find that out, we do.

Q And you do conpete with producer handl ers and
exenpt plants, correct?

A Coul d you give nme an exanpl e?
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Q kay. This is where --

MR. ENG.ISH | said he's not a Federal Order
expert. You' ve used the termthroughout al nost every
guestion that's Federal Order ternms. Wy don't you
start being a little nore basic for sonmeone who
actually sells m|k? Maybe nane the entities and
recogni ze the fact that the total --

MR. VETNE: |'m about --

MR. ENGLI SH. The total nunber of those
entities sells only the approxi mate nunber of these --
of these entities as opposed to the pounds that they
sell, M. Vetne.

MR. VETNE: Ckay.

BY MR VETNE:

Q Al right. So, you're not famliar with the
term "producer handler"”, is that correct?

A We don't have to. Wen we run our business,
we conpete in the marketplace. W use different
term nol ogy. They could be one and the sanme, but we
use other terns.

Q There's a conpany called Reid's Dairy in
| daho Fal | s.

A |"msorry?

Reid's Dairy in Idaho Falls.

A Fam liar with them
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Q Do they distribute mlk in conpetition with
you?

A Yes, they do.

Q Are you aware that they don't account to
anybody for the Class 1 price?

A That has not been an area that |'ve had to
focus on as to whether they account for the Cass 1
price. The subject that cane up and that we're here to
address today was in a different area.

Q In a different area in what sense? Wat a
distributor has to pay for the Class 1 price or how
much a distributor's charging to --

A The preval ence of the practice.

Q Okay. The preval ence of the practice of
charging a whol esale price at |ess than you charge?

A And the depth of the practi ce.

Q Par don?

A And the depth of the practi ce.

Q But the practice is the whol esale price
that's less than you offer, is that correct?

A Yes.

Q And the practice is not then whether these
ot her handl ers have to pay the Cass 1 price when they
buy m | k?

A Well, we believe the issue is one again of
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| aws, and | guess for the regulations to be enforced,
everyone shoul d be paying the m ninumprice for the
m | k.

Q Everyone that distributes Class 1 mlk?

A Correct.

Q kay. So, would you agree with ne that to
the extent that exenpt plants have a vol une of
di stribution even | arger than Stoker and Fal conhurst,
that the principle you want to espouse is they should
pay the same Class 1 price, also?

A | think we've been tal king about equality

t hrough this entire process.

Q s it --

A We pay mininum Class 1 prices.

Q And everybody shoul d regardl ess of size?
A We believe our conpetitors should as well.
Q Regar dl ess of size?

A Exactly.

Q Thank you.

Do -- do the conpetitors that you're talking
about here, Stoker and Fal conhurst, right?
A Correct.
Q To which you' ve | ost business, do they have
sales to customers, to your know edge, that -- that you
don't -- don't serve and have never served?
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A Coul d you repeat that question?

Q Do Stoker and Fal conhurst have sales to
custoners that Meadow Gol d doesn't serve and has never
served?

A | can't rule that out. There mght be a few,
but they would be very mnor, if that was the case.

Q kay. Are there sone kinds of accounts that
Meadow Gol d does not pursue?

A As a general rule, no. That's very tough to
make a categorical statenment about.

Q Are there some accounts -- how rmuch of your
mlk is jobber mlk?

A That woul d be proprietary. | wouldn't
di scl ose that.

Q Is it a large percentage or a smal
per cent age?

A Again, that would be really proprietary
conpany i nformation

Q kay. Are there accounts that Meadow Gol d
sells through jobbers that Meadow Gol d does not pursue
on its own?

A In a gl obal sense, that may be why the jobber
exists in the first place and that would apply for any
processor.

Q Al right. [Is there a kind of business that
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you prefer to have jobbers serve that Meadow Gol d does
not serve directly by its own sales staff?

A Everything is evaluated on a case-by-case
basi s.

Q For exanple, a, you know, single general
store in some little town in Central |daho?

A That really gets into our business practices
and our busi ness deci si on-maki ng about which is the
best for our conpany.

Q And you' d prefer not to answer that?

A |'d prefer not to.

Q You indicated that you | ost 50 percent of
shel f space to sone account?

That's correct.
O actually to three accounts total ?

That's correct.

o » O >

Okay. Wiat volume of mlk was represented in

t hose three accounts that was Meadow Gold m | k?

A Again, that's proprietary information

Q kay. | -- I'"mjust asking the questions, --
A Sur e.

Q -- and you're free to answer that. Wuld

t hat be your answer to how nuch m |k was actually
invol ved in any of the accounts that you have referred
to?
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A Yes, it would be.

Q Okay. Save some tinme there. How nuch C ass
1 mlk does Meadow Gold process at its Boise plant on
aver age?

A Again, that's not information that we woul d
share publicly and on the record. That's proprietary
i nformation.

Q Okay. Are you able to share stale
i nformation, such as year 2000 or year 19997

A No. There are federal -- you know, there are
obviously federal reporting receipts and everything
that are available for you to check if you wanted to
find that answer.

Q I"mnot going to find it from checking your
reports with these people.

Do you -- do you know whether -- does Meadow
Gold in Boise have any long-term-- let's put it this
way -- any multiple nmonth fixed price contracts to
retail ers?

A | wouldn't be in a position to disclose that.
| couldn't confirmit or deny it because that woul d be
proprietary business information. W don't disclose
t hat .

Q Al right. 1Is it not true that Meadow CGol d
or any other processor may use the Chicago Mercantile
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Exchange various prograns to hedge against raw mlk
price volatility to support a fixed price contract in
sales to whol esalers, to retailers?

A | amnot aware of it at ny |level.

Q Okay. You're not aware of whether it can be
done or how it m ght be done?

A No.

Q kay.

A Not at all.

Q Can you answer this question? Wthout
revealing the amount of Cass 1 mlk you have, what
portion of the Boise plant distribution is sold within
| daho as opposed to Utah or other states?

A The vast mgjority is |Idaho business.

Q kay. How far east do you go fromthat
plant? Does it go east to the Eastern |daho border?

A Yes, it does. A short distance.

Q A short distance. And how far north is
distribution fromthe plant? Does it go all the way to
the counties that are part of the Pacific Northwest
O der?

A No, we do not.

Q kay. Does Meadow CGol d Boi se serve as the
reporting handl er for purposes of counting to the mlKk
pool on any mlk that it receives?
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A |"mnot sure I"'mfollow ng your question.
Maybe you could restate that a different way and what
that report or that termwuld reflect on a piece of
paper .

Q Al'l right. You receive mlk fromDairy
Farmers of Anerica, --

A Correct.

Q -- correct? And you tell Dairy Farmers of
America how you use your mlk, correct?

A Correct.

Q And they file a report with the Market
Adm ni strator and either send or receive noney where
t hey account for the classified uses of the mlk?

A Correct.

Q kay. Is there any -- any mlk that you
serve that function, you being Meadow Gol d, on any
portion of your m |k supply?

A Not that |'m aware of.

MR. VETNE: Ckay. Thank you.
JUDGE CLI FTON: Thank you, M. Vetne.
M. Beshore?
CROSS EXAM NATI ON
BY MR BESHORE:

Q M. Hallquist, when Meadow Gold is required

to reduce its product prices to neet conpetition from
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the -- of the type that you testified to today, thereby
reducing its margins, does it not have the option to
and in fact exercise the option to bring the situation
to the attention of its raw m |k suppliers and suggest
that it may need sone adjustnents on its raw mlk price
in order to continue to operate as a profitable
busi ness enterprise?

A If we saw a long-termtrend in that
direction, yes.

MR. BESHORE: Thank you.

JUDGE CLI FTON: Thank you, M. Beshore.

Addi tional questions for M. Hallquist?
CROSS EXAM NATI ON

BY MR STCKER:

Q M. Hall quist, Mark Stoker from Stoker
Whol esal e.

A Good afternoon.

Q Just a couple of questions. Does Meadow Gol d
have a tiered pricing structure?

A | wouldn't be at liberty to disclose that
because that's proprietary information.

Q So, you couldn't tell us whether the grocery
store chain is paying nore or |ess than a conveni ence
store?

A And again, M. Stoker, you're ny conpetitor,
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and | sure couldn't have that discussion with you based
on anything |I've ever been taught.

Q Well, the question's based on the statenent
you nmade by conveni ence stores being able to sell their
mlk at such a low level, and we as a snmall dairy would
like to see everybody -- everybody to be able to
conpete fairly with one another, including convenience

stores and grocery stores, and of course, they' ve got

to find a way to -- if the consuner's already pushing
her cart down the aisle, the -- the mlk is right
there, there's got to be a way for -- to get the

consuner to conme to the conveni ence store.

And one nore question. Do you think that
Meadow Gol d and St oker Whol esal e play on a | evel
playing field all but the mlk price?

A That's a really subjective question. | could
go on for hours talking about all the facets of the
dairy business. So, | just don't think that's
sonmething I'd answer.

MR. STOKER: Ckay. Thanks for your tinme.

MR HALLQUI ST: Sure.

JUDGE CLI FTON: Thank you, M. Stoker.

Addi tional cross exam nation of M.

Hal | qui st ?
(No response)
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JUDGE CLIFTON: There is none. M. English,

redirect?

MR. ENG.ISH | have no redirect. | thank
the witness. | thank Your Honor. | thank the parties
i ndul gence.

JUDGE CLI FTON:  Thank you, M. English.

You may step down, M. Hall quist.

MR, HALLQUI ST: Thank you.

JUDGE CLI FTON: Thank you.

(Wher eupon, the wi tness was excused.)

JUDGE CLIFTON: 1'd like to get back to a
housekeeping itemand that's Exhibit 40. M. Radmall,
woul d you conme forward so that | can get that into
evi dence?

(Pause)

JUDGE CLIFTON: M. Radmall, you remain under
oat h.

Wher eupon,

GREGORY J. RADVALL
havi ng been previously duly sworn, was recalled as a
wi t ness herein and was exam ned and testified as
foll ows:

JUDGE CLI FTON: Would you please tell us your
full name agai n?

MR. RADVALL: Gregory J. Radmall,
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GREGORYJ RADMA-L-L.

JUDGE CLI FTON: Thank you.

| previously had the court reporter mark the
Utah Farmers Union |letterhead |etter, dated April 12th,
2002, as Exhibit 40. Do you have a copy of that?

MR. RADMALL: Yes, | do.

JUDGE CLI FTON: Would you tell nme how you
canme to have the copy that you then duplicated for us?

MR. RADMVALL: M. Arthur Douglas, who is the
Ut ah Farmers Union president, requested that we have
access to have a statenment placed in -- in this
hearing. He faxed this letter to ne.

JUDGE CLIFTON: Al right. Are you willing
to forego reading it into the record?

MR, RADVALL: | am

JUDGE CLI FTON: For those of you who didn't
get a copy of it, does any of you -- there were limted
copies. |Is there anyone that would like it read so
t hat you know the contents of it while you' re stil
here at the hearing?

(No response)

JUDGE CLI FTON: There is no one. 1Is there
any objection to Exhibit 40 being admtted into
evi dence?

M. Marshall, you al nbst got up. Do you want
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to ask this witness any questions?
MR. MARSHALL: | was not going to after
second t hought, but now that you invite nme to, 1"l
just ask a very brief question.
CROSS EXAM NATI ON
BY MR MARSHALL.:

Q That is, do you know if Utah Farnmers Union
consi dered Proposal Nunmber 10 regardi ng doubl e-di ppi ng,
and if so, whether they had any position on that?

A | do not know.

MR. MARSHALL: Thank you.
JUDGE CLI FTON:  Thank you, M. Marshall.
Is there any objection to Exhibit 40 being
admtted into evidence?
(No response)
JUDGE CLI FTON: There being none, Exhibit 40
is hereby admtted into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 40, was
recei ved in evidence.)
JUDGE CLI FTON:  Thank you, M. Radmall. You
may step down.
(Wher eupon, the witness was excused.)
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JUDGE CLIFTON: We're going to have trouble
getting everything done. W have M. Hollon. W have
M. Mkrantz. We have M. Stutzman. We have M.

Barrow, and | don't know who el se. Oh, M. Conover.

So, these are -- these are sone pretty heavy hitters.
| propose we do without lunch. | think
that's the only way we can finish today. 1It's hard on

everybody, particularly the court reporter who needs
fuel, but does anybody have any ot her suggestion or --

MR, MARSHALL: Your Honor, I'mjust a little
bit confused. There are other witnesses as well. Are
you suggesting that it would be difficult to get those
done today who have indicated a desire to get done
today? |Is that your question or are you trying to end
the entire hearing today?

JUDGE CLIFTON: | was trying to -- to get it
done today. Now, that naybe inpossible. If it's
i npossi bl e, then perhaps we should have | unch.

MR. MARSHALL: It's inpossible -- | believe
it is inpossible for the entire hearing to be done
today. M. MBride also has a substantial anmount of
testinmony at the appropriate tine.

JUDGE CLIFTON: Al right. Wo else wants to
be heard before I find out how many want | unch?

M. Vetne?
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MR. VETNE: | would just as soon work through
unch. | know what a difficult tinme it is for this
hotel to actually serve and feed people. However, you
know, for mnmy part, there's a nice little deli on the
ot her side of LaQuinta, and they have sandw ches to
carry out. A 15-minute break or so would -- would
permt -- if we could eat here at the tables while the
proceeding is going on, that would be fine with ne.

JUDGE CLI FTON: So, M. Vetne proposes a 15-
m nute break. That would al so | et people who m ght
have sonething in their roons to get it, if they've got
somet hi ng.

M . Beshore?

MR. BESHORE: | would be interested in
knowi ng if, other than the w tnesses you've nentioned
and M. MBride, are there any -- are there any other
w tnesses? That would help -- help us decide.

JUDGE CLI FTON: Wio el se would have a w tness
or wll be a witness before we conclude? M. Vetne?

MR VETNE: Yes.

JUDGE CLI FTON: You have one nore?

MR VETNE: Yes.

MR. ENGLI SH. Who? Who is that?

MR. VETNE: Me. | have -- | have sone
exhibits that |'ve just reserved because there hasn't
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been tinme. Mostly -- nostly they're of the officially-
noti ceable kind, but I put themin exhibit formand I
wanted to explain, and then | have a brief statenent in
the formof an argunent.

JUDGE CLIFTON: Al right. Yes, M. Stevens?

MR. STEVENS: [I'mreluctant to do this. | --
| -- we -- we are here to serve the hearing, as Your
Honor is, and the reporter, and we want you all to know
that we're willing to do whatever the -- the -- the
desires of the group are, and we are here to help you
in any way we can.

Having said that, if it |ooks that we are not
-- that we have substantial work to do and that we are
not going to finish today, to go on, to break for 15
mnutes, to run out and get food, to come back, to
start in. The only concern | would raise is | think we
all want the record to be the best record it can be,
and if we are going to be here tonmorrow, | -- | think
we at | east ought to consider the fact that the quality
of the record is -- is dependent on the ability of the
parties to -- to go forward and -- and how they -- how
t hey proceed and -- and we all have been down this
r oad.

The suggestion being that if the -- if the --
if the -- if the -- if there is the possibility, maybe
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not the probability, that the -- that the quality of
the record will be affected by a -- a 15-m nute recess
or so to go get lunch, to conme back, to do whatever
and then to continue in every way to get as much done
today, knowing that we're going to have to cone back
tomorrow, if -- if -- if it's a question of getting it
all done in that regard with the possibility that the
record is not as good as it m ght otherw se be, I would
say that we should take a break for lunch, but I -- 1|
woul d say we have tal ked, and we have agreed, the
governnent people, that that would at |east be
sonmet hing to consi der

Having said that, we are at the -- at the
beck and call of the group. |If you -- if you want to
go ahead, we are perfectly willing to do so.

Thank you, Your Honor.

JUDGE CLIFTON: Al right. Thank you, M.
St evens.

| know |'mgoing to | ose two w tnesses today.
| lose M. Mykrantz. So, | want to get himon. And |
also lose M. Hollon. So, | know | want to get those
folks in addition to M. Stutzman and Ms. Barrow. |
know I want to get that much done today.

Ms. Barrow?

MR. BESHORE: |'mfine today, tonorrow,
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whenever .

JUDGE CLI FTON: Okay. Good. So, | don't
know whet her there's tinme to get that nuch done and eat
lunch is ny concern

MR. ENGISH | think that's probably not a
problem | think once we face up to the reality that
M. Stevens has posed for us, as reluctantly as we nmay,
you know, not because, you know, we're reluctant to
agree with M. Stevens, but because we'd |like to get
home, | think that frankly -- and M. Conover can stay
t onor r ow.

So, as nmuch as | would Iike once inny life
to get back to the East Coast, | think that -- that it
poses a better record and is better if we, having gone
12 hours yesterday, own up to the fact that it's not
fair to the court reporter, it's not fair to Your
Honor, and it's not fair to anyone in the roomjust to
beat ourselves up that way, and | -- | think that we
shoul d be realistic.

JUDGE CLIFTON: Al right. Thank you.

Let nme have a show of hands. It's 1:30. How
many of you are in favor of taking lunch and com ng
back at 2:45? That's an hour and 15 m nutes.

(Show of hands)

JUDGE CLI FTON: Okay. How many of you woul d
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prefer to forego lunch and just take a 15-m nute break
now?

(Show of hands)

MR. ENGLI SH: How about one hour?

JUDGE CLI FTON: Okay. How many of you woul d
rather, even if you voted before, how many of you woul d
rat her just have one hour for |unch?

(Show of hands)

JUDGE CLIFTON: That's a mpjority. All
right. Please be back at 2:30.

(Wher eupon, at 1:30 p.m, the hearing was
recessed, to reconvene this sane day, Thursday, April

18t h, 2002, at 2:30 p.m)
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AFTERNOON SESSI ON
2:34 p.m
JUDGE CLIFTON: Al right. W're back on
record. It's 2:33, 2:34 now.
| believe probably I should call Al an
Stutzman as the next wi tness. Thank you. Yes,
actually, the court reporter needs twd. Does that
| eave you with one? OCh, very good. W need one nore
for the court reporter, please. Very good. Thank you.
' mgoing to ask the court reporter to mark
-- mark M. Stutzman's statenment as Exhibit 42,
(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 42.)
JUDGE CLIFTON: We'll go off record while
t hose are being distributed.
(Pause)
JUDGE CLI FTON: Back on record at 2: 36.
M. Stutzman, would you state your full nane
and spell your nanes, please?
MR, STUTZMAN: Al an Stutzman, A-L-A-N
ST-UT-Z-M AN
JUDGE CLI FTON:  Thank you.
|'d like to swear you in, and then I'Ill ask
guestions about Exhibit 42.
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Wher eupon,
ALAN STUTZNAN
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON:  Thank you.

Wul d anyone like to Voir Dire M. Stutzman
with regard to the Exhibit 427

(No response)

JUDGE CLIFTON: Is there any objection to
Exhi bit 42 being admtted into evidence?

(No response)

JUDGE CLIFTON: There is none. Exhibit 42 is
hereby admtted into evidence.

(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 42, was

recei ved in evidence.)

JUDGE CLIFTON: M. Stutzman, if you'd tel
us a little bit about yourself and then you may
continue with your statenent and any ot her conments
t hat you have.

DI RECT TESTI MONY

MR. STUTZMAN: Okay. M nane is Alan

Stutzman. |1'mthe Manager for Magic Valley Quality
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M1 k Producers in Jerome, |daho.

Magic Valley Quality MIk Producers is a mlKk
mar ket i ng cooperative that does not own any plant, has
been in existence since 1987, | believe. 1've been
wor ki ng for the conpany since 1996, and currently we
have producers in both Idaho and U ah.

My nane is Alan Stutzman. | amtestifying on
behal f of Magic Valley Quality M|k Producers
Associ ation, Incorporated, which is usually referred to
as MVQW or Magic Valley. Magic Valley is very nuch
opposed to Proposals Nunbers 6 and Nunber 7 which, if
adopted, could significantly reduce the amount of mlk
eligible to be diverted and pool ed on Order 135.

First, speaking to Proposal Nunmber 6, which
woul d change the diversion limts froma 90/10 ratio to
a 30/70 ratio, for every tanker load of mlk that Mgic
Val l ey presently delivers to a pooled distributing
pl ant, an additional nine | oads can be diverted to a
manuf acturi ng pl ant.

This provision allows the nine | oads
associated with the Cass 1 market to receive the pool
blend price. I1f, for exanple, Magic Valley normally
delivered three loads of mlk to a pooled distributing
plant, then 27 |loads of m |k associated with the market
could be diverted to manufacturing plants within the
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Order and be pool ed.

Under the proposal to change the diversion
limts to 30/70, Magic Valley could then only divert
seven | oads to a manufacturing plant and receive the
pool blend price. The other 20 | oads woul d be priced
out side of the m ninmum class and conponent prices
est abl i shed nont hly by USDA

The difference in the Federal Oder 135 blend
price and Class 3 price for the past 15 nonths has
averaged 85 cents. For the past 15 nonths, the anmount
of mlk reported as being utilized as Cass 1 on Oder
135 has averaged 85, 623, 184 pounds or 22.98 percent of
the total m |k pooled during the sane tinme period.

Total m |k pool ed has averaged 396, 900, 356 pounds. The
anmount of mlk that coul d have been pool ed under the
90/ 10 ratio woul d have been 856, 231, 840 pounds.

However, if the proposal as presented were to
be adopted, only 285,410,615 average nont hly pounds
coul d be pooled, elimnating some of the 111, 489, 741
average nonthly pounds that is normally associated with
t he mar ket .

Proposal --

JUDGE CLI FTON: Let nme nake sure | got that
| ast nunber right.

MR STUTZMAN: Ckay.
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JUDGE CLI FTON: That was a 111 mllion?

MR, STUTZMAN. Yeah. A 111 mllion. Did |
say 111, 0007

JUDGE CLIFTON:  |I'm not sure.

MR. STUTZMAN: Okay. Proposal Nunber 6 could
severely hinder Magic Valley Quality M|k Producers
ability to service its Cass 1 market, although small
that it now has. That would place Magic Valley at a
di stinct disadvantage in their ability to market their
menbers' mlk at conpetitive prices.

Proposal Number 7, which seeks to change the
diversion limts based on a net basis, would further
restrict Magic Valley's ability to pool mlk on the
Order by changing the basis for cal culating the amunt
of mlk that could be diverted w thout changi ng the
diversion limts fromtheir present 90/10 ratio.

Wth regard to Proposal Nunber 10, Magic
Val | ey supports Proposal Number 10. Evidence and
testinmony has or will be entered into the record which
is consistent with Magic Valley's position in support
of the proposal. Magic Valley requests that Proposal
Nunber 10 be adopted on an energency basis.

JUDGE CLI FTON:  Thank you, M. Stutzman.

| would invite cross exam nation of M.
Stutzman. M. Beshore?
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MR. BESHORE: Thank you.
CROSS EXAM NATI ON
BY MR BESHORE:

Q M. Stutzman, how many producer nenbers does
Magi c Val |l ey have?

A Forty-one.

Q Okay. And approximately what's your nonthly
mlk volune, if you care to provide it?

A | don't want to provide that.

Q What percentage of your mlk is sold to
distributing plants on a nonthly basis?

A | think that's -- that's proprietary.

Q Okay. Are you pooling any of your mlk
t hrough deliveries and transfers such that the net
shi pment provision of Proposal 7 would affect your
ability to pool mlKk?

A Not currently.

Q kay. Have you in the past?

A Yes, we have.

Q Now, you nake the statenent in your testinony
t hat Proposal Number 6, which is the proposal that
woul d change the diversion limtations from90/10 to
70/ 30, "could severely hinder Magic Valley Quality MIk
Producers' ability to service its Cass 1 narket,
al t hough small, that it now has."
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My question is, are you -- how -- how woul d
that be the case? You have obviously nuch nore mlk

avai |l abl e than you need for your Cass 1 sales,

correct?
A Yes.
Q And you would still have the sane anmount of

m |k, regardless of what the diversion limts are in
the Order, to supply that dass 1 custoner, isn't that
correct?

A Qur current Cass 1 sales under 70/30 woul d
not be enough Cass 1 sales in order for us to divert
all the pounds that we currently have on a nonthly
basi s.

Q Well, how would that affect your ability to
service the Class -- to nake the Cass 1 sales, though?

A It would not --

Q You' re saying --

A -- affect our current sales. | would think
the intent of the statement is to -- it would affect

our ability to pay our producers on a conpetitive

| evel .

Q kay. To the extent --

A W woul dn't be able to pool all our mlk.

Q kay. But it wouldn't affect -- it would
affect the -- the total price you're getting for your
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full mlk sales if you couldn't -- if you couldn't poo
themall, but it wouldn't affect your ability to make
the Cass 1 sales you have, correct?

A It would change -- it has been on record that
our custoners -- one of our custonmers in particular,
the diversion Iimts are changed, would then have to
change the orders that they have fromus for a Class 1
basis. So, it would probably Iower our Cass 1 sales
because the custonmers would no | onger order from us.
Current custoners that we have.

Q kay. So, you -- you're concerned you'd | ose
some Class 1 sal es?

A Yes.

Q But whatever Class 1 sales you' d have, you
woul d be able to service?

A Yes.

Q And in fact, you would be able to service the
sanme sal es you have now if you were able to retain
t hent?

A Yes.

Q O -- or obtain sales of the sane volune to
anot her custoner?

A Ri ght .

Q What is the average -- average size of a
Magi ¢ Val l ey nmenber? Approxi mately how many head of

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

963
cows woul d they be m | king?
A | -- our -- we have dairynmen that have 10
cows to 4,000 cows, and the 4,000-cow dairy is noving

to 6,500 tonorrow. So, --

Q kay.
A -- | mean, it varies greatly.
Q How many -- how many of your nenbers have

| ess than a hundred cows?

A | don't know that right now

Q And you have what? 41 nenbers, did you say?

A Yes.

MR. BESHORE: Ckay. Thank you.

JUDGE CLI FTON: Thank you, M. Beshore.

M. Marshall?

MR. MARSHALL: Thank you, Your Honor
CROSS EXAM NATI ON

BY MR MARSHALL.:

Q Al an, M. Beshore just tal ked about your
ability to service the Class 1 market if Proposal 6
were -- or sonething like it were to occur and be
i npl enented, and you tal ked about the fact that you
woul d probably | ose some of your current sal es vol une
because the custonmer would have to alter its behavior.

|'"d also like to ask you about whether you
woul d fear greater conpetition for the available C ass
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1 market if the ability to pool were even nore
dependent on those few Class 1 sales that exist in the
mar ket pl ace?

A You need to help ne out with that question.

Q Sure. Wuld others be el bowi ng you out of
your current custonmer base because of the inportance of
finding Cass 1 custoners to pool their mlk?

A Wul d they be noving us out?

Q Wul d they be attenpting to, yes.

A That is feared, that the change in the
diversion limts and the restrictions that are proposed
in the proposal would then -- not only would it go to
our current custoners, it's already been stated that
t hey woul d probably have to change their practices
internally with their direct shipnment, their direct
shi ppers, to accommodate their business. That in turn
woul d put us at a di sadvant age because we woul d
probably no | onger have the sales that we currently
have with them

The second issue as far as the
conpetitiveness, | think I"'ma little confused on what
you're getting at.

Q Well, | was going to sinply refer to the fact
t hat your statenent was tal ki ng about hindering Mgic
Valley's ability to provide a quantity of mlk to the
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Class 1 market, and the fact that you would be, as you
say, at a distinct disadvantage in marketing mlk at
conpetitive prices and --

A Ckay.

Q -- part of that conpetition would include
conpetition for --

A Yes.

Q Wbul d i nclude conpetition for Class 1 sales
that m ght be available for those of us that need them
to qualify our mlk.

A Yeah. Currently, we service three custoners
inthe Cass 1 market. That volume itself is not
enough if the diversion limts were changed. The other
custoners that are available for Class 1 sales are
currently under, ny understanding, contract with the
supply contract with DFA. That would in turn make it
to where it would be hard for us, unless we gained an
arrangenment with them in order to obtain any Class 1
sales. W would just be elimnated in essence fromthe
market to try and do things the way we're doing them
currently.

Q Thank you.

Now, you indicated you have sonme producers in
Utah. Do they believe or do you believe on their
behal f as their manager that these proposals, if
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adopted, would actually increase their ml kshed?

A No.

Q Pl ease feel free to elaborate on that answer,
if you wi sh.

A | f adopted, currently in our nmenbership, it
woul d reduce their blend price if they remain nenbers
wi th us because we would elimnate sonme of our pooling
ability with the dass 3 price, which would not obtain
the bl end price.

Also, in turn, with the restrictions in the
percentages, and | heard it nmentioned earlier today
that it -- even at 80/20, they could potentially raise
the price to the producers in the U ah nmarket.

Mat hematically, | contest that in that, if you notice,
| ast year, 22 percent of the m |k was pool ed anyway.

The only thing an 80/20 does is restrict --
put a restriction on those who don't have the vast
anmount of Class 1 sales fromgetting access to the
Class 1 market. |If that happens, the availability for
people to, I'Il call it paper pooling or what have you,
pool mlk fromother states into this Oder at 80/20
still allows a 20-percent utilization. Probably | said
that right.

So, in essence, whoever controls the Class 1
if they have producers in other areas and the producers

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

967
inthis area that could still pool their mlk, there
still would be 20 percent of the m |k pooled which
woul d be the sanme PPD that averaged | ast year

Q kay. So, | think you're telling us two
things. The first, if | understand you correctly, is
that the anobunt of m |k pool ed may not change but whose
m |k gets pooled may change. |s that your testinony?

A Yes.

Q And the other thing you' re saying is that if
the PPD were to increase because sone of our mlk was
not pool ed, that mght make it attractive for |ong-

di stance mlk to be pooled on this market. |Is that
your testinony?

A Yes.

MR. MARSHALL: All right. Thank you. No
further questions.
JUDGE CLI FTON:  Thank you, M. Marshall.
Addi ti onal exam nation of M. Stutzman? M.
Tosi ?
CROSS EXAM NATI ON
BY MR TOSI:

Q Thanks for appearing today, M. Stutzman. |

just would like a clarification.
In your witten statenment, when you're
tal ki ng about -- when you're presenting the statistics
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for the last 15 nonths, would that be fromthe tine
period -- this is just for clarity of the record --
from January 1st, 2001, until March of 20027

A Yes.

MR TOSI: Okay. Thank you very nuch.

JUDGE CLIFTON: Are there any other questions
for M. Stutzman?

(No response)

JUDGE CLIFTON: M. Stutzman, is there
anyt hing el se you wanted to add?

MR. STUTZMAN: Thank you, M. English

JUDGE CLI FTON: Last chance. Thank you very
much.

(Wher eupon, the wi tness was excused.)

JUDGE CLIFTON: | need the help of those
present to determ ne which witness to call next. M.
Beshore, tell ne a little bit about M. Hollon's
testinmony and his -- and his needed departure tine.

MR. BESHORE: M. Hollon's needed departure
timeis 7 p.m Hs testinmony is in tw statenents and
a set of exhibits, both of which have been avail abl e
and are avail able, and they cover in aggregate the
remai nder of the proposals in the hearing.

| woul d suggest that M. Mykrantz shoul d be
next. He's got an earlier departure tinme and certainly
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needs to be -- you know, we need to hear him and it'd
be a good -- good tine as far as |I' m concerned.

JUDGE CLI FTON: M. Beshore, | thank you for
that. | know that if we're just going in nunerica
order, he'd go last, but I think there is a good reason
to have himcone on now | think he'll not be as
lengthy a witness and that will ensure that he can nmake
his flight.

M. Marshall ?

MR. MARSHALL: Your Honor, | have no
objection to calling M. Mkrantz next, but | do recal
one inportant question that | failed to ask M.

Stutzman. Wuld it be possible to recall himbefore he

sneaks --

JUDGE CLI FTON: Certainly.

MR. MARSHALL: -- out the door?

JUDGE CLI FTON: Certainly. M. Stutzman?
Wher eupon,

ALAN STUTZMAN
havi ng been previously duly sworn, was recalled as a

w tness herein and was exam ned and testified as

foll ows:
CROSS EXAM NATI ON
BY MR MARSHALL.:
Q | promse to be brief. M. Stutzman, your
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cooperative is in the business of buying and selling
mlk in effect, is it not?

A Yes.

Q And how many enpl oyees do you have?

A Three. OCh, we have four. One part-tine
consul t ant.

Q And as you | ook at the regulatory structure
today, are you able as a small business cooperative to
conpete on the sanme |level wth |arge national

cooperatives or even |l arge regional cooperatives |ike

our own?
A Under the current system yes.
Q | f these rules were changed, would it

di sadvantage you in your ability to conpete with |arge
nati onal cooperatives or |arge regional cooperatives
i ke our own?

A W feel that it would put us at a conpetitive
di sadvant age.

MR. MARSHALL: All right. Thank you very

much.
JUDGE CLI FTON:  Thank you, M. Marshall.
Does that pronpt any ot her questions?
(No response)
JUDGE CLI FTON:  You may step down, M.
St ut zman.
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(Wher eupon, the witness was excused.)
JUDGE CLIFTON: M. Mkrantz? M. Mkrantz,
you remai n under oath
Wher eupon,
JOHN MYKRANTZ
havi ng been previously duly sworn, was recalled as a
wi t ness herein and was exam ned and testified as
foll ows:
JUDGE CLI FTON: Woul d you again state your
full name?
MR. MYKRANTZ: My nane is John Mykrantz,
spelled MY-K-RA-N-T-Z.
JUDGE CLI FTON:  Thank you.
Were there any leftover points of information
t hat you wanted to present?
MR. MYKRANTZ: | don't believe so.
JUDGE CLIFTON: Al right. You may proceed
in any manner you w sh.
DI RECT TESTI MONY
MR. MYKRANTZ: The Market Adm nistrator has
four proposals. They are Proposals 14, 15 and 16. The
first proposal deals with Section --
JUDGE CLIFTON: Did you say -- how many
proposals did you say?
MR. MYKRANTZ: Three. The first proposal,
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Proposal 14, deals with Section 1135.11, which is the
Proprietary Bul k Tank Handl er Section under the Order.
Proposal 14 rewords the last part of the first sentence
of Section 1135.11 to read as follows: "For the
account of such person to a pool plant described in
Section 1135.7(a) or Section 1135.7(b) of another
handl er", instead of the current |anguage, which reads:
"For the account of such person to the pool plant of
anot her handl er."

The purpose of this proposed change is to
clarify that the Section 1135.11 Handl er shoul d be
associated with the pool through a pool distributing
pl ant as described in 7(a) and 7(b), not just any pool
pl ant .

The ol d Sout hwest ern | daho/ Eastern Oregon
Order | anguage was not changed when the G eat Basin,
the old Federal Order 139, Pool Manufacturing Plant,
| anguage was added to it.

Proposal 15 deals with Section 1135.12. The
Proposal 15 rewords the part of the first sentence of
Section 1135.12(b)(5) to read as follows: "(except a
non- pool plant that has no utilization of m |k products
in any class other than Cass 2, Cass 3 or Cass 4)",

i nstead of the current |anguage which reads, "(except a
non- pool plant that has no utilization of m |k products
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in any class other than Class 3 or Class 4)".

The purpose of this change is to add O ass 2
manuf acturing uses of mlk at non-pool plants to the
types of uses of a producer's mlk that a handler can
el ect to not pool w thout that producer |osing
qgual i fication under the Western O der

Proposal 16 deals with Section 1135.13.
Proposal 16 rewords the second sentence of Section
1135.13(d) (1) to agree with the phrasing of the first
sentence of the Section 1135.13(d)(1). The second
sentence is changed to read as follows: "If a dairy
farmer | oses producer status under the Order in this
part, (except as a result of a tenporary |oss of G ade
A approval ), the dairy farner's mlk shall not be
eligible for a diversion unless one day's mlk
production has been physically received as producer
mlk at a pool plant during the nonth;" and that's the
end of the changes.

The current |anguage reads, "If a dairy
farmer | oses producer status under this Oder, (except
as a result of a tenporary |oss of Gade A approval),
the dairy farmer's mlk shall not be eligible for
di version until one day's m |k production has been
physically received as producer mlk at a pool plant;".

The purpose of this change is to treat a
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dairy farmer who has | ost qualification in the same
manner as a dairy farmer who has never been qualified,
enabling both to have their diversions to non-pool
pl ants be included for the whole nmonth in which they
beconme qualified. Changing the nodifier from™"until"
to "unless" acconplishes this goal.

That woul d be the end of ny statenent.

JUDGE CLI FTON:  Thank you, M. Mkrantz.

| invite questions. M. Marshall?
CROSS EXAM NATI ON

BY MR MARSHALL.:

Q Good afternoon, M. Mkrantz.

A Good afternoon, M. Marshall.

Q Were you here earlier this norning when we
talked wwth Rod Carl son about his proposed change to
Section 13(d)(1)?

A | recall that conversation

Q He proposed the addition of a phrase "the
equivalent of" in front of the term"at |east one day's
m | k production”. As you understand the current
interpretation of the Order, would that be consistent
with current interpretation of the Order |anguage?

A That woul d be consistent with the current
interpretation. W look at the deliveries of a
producer across the nmonth. If, on the first day and
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the | ast day of the nonth, the dairy farnmer delivers
what is on average a daily -- a day's production to a
pool distributing -- pool plant, we would consider that
producer to be qualified and eligible for diversion.

MR. MARSHALL: G eat. Thank you very nmnuch.

JUDGE CLI FTON: O her questions for M.
Mykrant z?

(No response)

JUDGE CLI FTON: M. Mkrantz, can you see any
advant age or di sadvantage fromthe suggestion nmade by
M. Carlson? |I'magoing to hand you Exhibit 41, which
i ncl udes his proposal.

MR. MYKRANTZ: | guess | could make a
statenment that if the Market Adm nistrator objects,
then so be it. | believe that Order | anguage shoul d be
as clear as possible, so that its interpretationis --
is obvious, and it helps us do our job when that is the
case. But adding the word "equivalent”, we woul d not
have any objection to that.

JUDGE CLI FTON: Any further questions for M.
Mykrant z?

(No response)

JUDGE CLI FTON: Does the Market Adm nistrator
want to ask any questions?

(No response)
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JUDGE CLIFTON: Al right. Anything further,
M. Mkrantz?

MR. MYKRANTZ: | have nothing further.

JUDGE CLIFTON: Al right. Thank you.

MR. MYKRANTZ: Thank you.

(Wher eupon, the wi tness was excused.)

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: W would recall M. Hollon at
this time, if it is in order, Your Honor.

JUDGE CLIFTON: | believe it is.

MR. BESHORE: We have three exhibits that |
woul d ask be marked for identification and received, if
appropriate, prior to M. Hollon's testinony. Al of
the -- each of these has been available in the roomfor
the -- the past several hours.

The first document, which | gather would be
mar ked as Exhibit 43, is the Statenent of Elvin Hollon
Regar di ng Proposal 8, 13 pages.

JUDGE CLIFTON: I'mgoing to ask the court
reporter to mark that as Exhibit 43.

(The docunent referred to was
marked for identification as
Exhi bit Nunmber 43.)

MR, BESHORE: Exhibit 44 would be the packet

of exhibits regarding Proposal 8, which has a cover
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page and --

JUDGE CLI FTON: Before you describe it, I'm
going to ask the court reporter --

MR. BESHORE: It may be stapled together with
the -- wth the statenent.

JUDGE CLIFTON: It is. | see it partway
down.

MR, BESHORE: It's -- they're intended to be
bundl ed separately, and it'l|l be helpful if they -- if
t hey were.

JUDGE CLI FTON: Thank you. Now, you may
continue to describe it.

MR. BESHORE: Ckay. Exhibit 44 consists of
seven tables, | believe.

JUDGE CLIFTON: And it's entitled Exhibit
Regar di ng Proposal 87

MR. BESHORE: Yes.

JUDGE CLIFTON: Al right. 1'mgoing to ask
the court reporter to mark that as Exhibit 44.

(The docunent referred to was
marked for identification as
Exhi bit Nunber 44.)

JUDGE CLI FTON: And for our purposes, it's
separated, just so that we can know that we didn't |ose
an exhibit.
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MR. BESHORE: Exhibit 45 would then be a two-
page statenment with cover page, titled Statenent
Regardi ng Proposals 5, 11, 12, 13, 14, 15, 16 and the
| ssue of Energency Conditions.

JUDGE CLI FTON:  Thank you.

" mgoing to ask that that statenent be
mar ked as Exhi bit 45.

(The docunent referred to was
marked for identification as
Exhi bit Number 45.)

MR. BESHORE: Ckay. Now, on direct
testinmony, M. Hollon is going to -- is going to first
read portions of -- of Exhibit 43 but not the entire
reading of it.

JUDGE CLIFTON: Al right. Before he begins
to testify, I do want to receive these docunents into
evi dence.

|'"d ask first if anyone wi shes to Voir Dire
the witness regarding any of them | realize they're
| engthy and you may not have gotten all the way through
them Therefore, 1'Il be liberal with regard to any
objections that m ght arise during the testinony, but
at this point, if you know of anything that you'd |ike
to Voir Dire the witness on, on any of these three
exhibits, | invite you to let ne know at this tine.
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(No response)

JUDGE CLI FTON: There being no such requests,
is there any objection at this time to the adm ssion
into evidence of Exhibit 43, Exhibit 44 or Exhibit 457

(No response)

JUDGE CLI FTON: There being no objection,
Exhibits 43, 44 and 45 are hereby admitted into
evi dence.

(The docunents referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmbers 43, 44 and 45,
were received in evidence.)

JUDGE CLIFTON: Al right. M. Hollon, you
remai n under oath
Wher eupon,

ELVI N HOLLON
havi ng been previously duly sworn, was recalled as a
wi t ness herein and was exam ned and testified as
foll ows:

JUDGE CLIFTON: If you would begin and state
your full name.

MR. HOLLON: Elvin Holl on.

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Ckay. Before M. Hollon
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proceeds with his statenent, Exhibit 43, we're going to
-- we're going to go through the exhibits and which are
referred to in the testinmony and may be hel pful . |
think it will be helpful to -- to review the exhibits
in advance of the testinony in this case and proceed in
that -- in that way.

DI RECT EXAM NATI ON
BY MR BESHORE:
Q Let's ook at Exhibit 44, the tables and
charts that conprise that exhibit, M. Hollon
First of all, Table 1, can you describe that
i nformati on and how you prepared it, from what sources?
A Table 1, its purpose was to support our
conclusion, our use of the 80-mle limt or distance to
represent the local haul. There was, you know, -- we
chose this nmethod by anal yzing the report done by the
Mar ket Adm nistrator's Ofice that, | think, Chris
Warner was aut horized that M. Mkrantz put into the
record earlier in the proceeding, and this data is
taken fromthe nost recent -- | think it's the 2001
data and i nformation.
Agai n, our purpose for this table was to
support the use of the 80-mle local haul limt. For
t he purpose of doing this, we started out with the
arithnmetic equation, that a rate per hundredwei ght is
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equal to a rate per mle tines the nunber of mles
di vided by the nunber of hundredwei ghts. So, the
nunber that we would be -- the piece that we didn't
know t hen was the nunber of miles, and we wanted to use
the rate and volune information that was published in
the Market Adm nistrator's report to calculate that.

To do that, you need a couple of constants.
The constant that we chose at a rate per mle is a
$1.90. In our business in this area, we find that to
be a conservative rate. W have invoices anywhere from
2.10, 2.15, 2.20 per mle, and so we chose a |lower rate
in part to begin to be conservative and al so know ng
that, you know, gas factor is probably the nost
vol atile, so that we tried to -- we tried to again be
conservative and we wanted to nake sure we ended up
with a credit calculation that woul d not be too
| ucrative.

In terms of a tank size, we chose the 63,000
tank size volume, again |ooking at our operations,
which we regularly bring mlk fromldaho market into
the Salt Lake City market, and because of various
configurations, that is a very typical size that is
used to nmake that trip.

The box in the mddle of the page is -- is
detail that was taken fromthe Market Adm nistrator
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report. For exanple, in that report, if we were to
| ook, we would find that the rate per hundredwei ght for
both Orders for the tinme period was .3685 cents per
hundredwei ght. If you were to drop .3685 into the
equation, that would conpute out to a 122 mles.

So, we | ooked at various geographi es and, of
course, the geography that we were nost interested in
was the Northwest U ah, the Southwest |daho and sone
conbi nation. So, that report details information by --
on an -- it drills down to a county |evel. The box on
the bottom of the page takes sel ected counties in
Nort hwest Ut ah and Sout hwest [|daho, and we picked those
counties off South Central and Sout hwest. W picked
those counties because they were part of our reserve
m | kshed and they had significant volunes of mlk, and
we attenpted just to see what we would get for a
wei ght ed average across those counti es.

Wien we | ooked at all of the detail and we
| ooked at the -- did the sane anal ysis for cal endar
year 2000, we selected 80 nmiles as a representative
di stance. There was sone -- the mleage rate or the
m | eage figure dropped from 2000 to 2001 in the study,
and we felt |like that 80 was a representative rate and
somewhat close to the biggest part of the m | kshed,

t hat being the Sout hwest |daho group.
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Q And am | correct that the Market
Adm nistrator's study to which you referred is Exhibit
77?

A That's correct.

Q Okay. Could you turn then to -- to Table 2
of Exhibit 44?

A Tabl e 2 takes much of this -- nuch of this
same data and is used to conpute the credit that we
woul d propose to use for the transportation credit
portion of our proposal. In the -- in our request to
the Dairy Division, we had posed a potential rate, and
at the time we submtted the Notice, we kept to that
rate.

In doing the analysis, we -- we could --
conputed a lower rate and so again to try to nake sure
we stay on the conservative side, we have posed a rate
. 00302 or .302 cents. If you |ook at the box in the
upper right-hand section, at using the rate per | oaded
mle, if you went one mle, you hauled 630
hundr edwei ghts of mlk, you would -- that rate would
cal cul ate out.

The ot her constants that woul d be needed in
our analysis would be the responsibility for |ocal hau
with 80 mles. Because we proposed that the credit be
paid on Class 1 only, we took a survey of our own
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experience, asked general questions of the Market
Adm ni strator, talked to our custoners and concl uded
that nost plants using a 90-percent average utilization
-- average Class 1 utilization for a distributing plant
was a reasonabl e nunber to use for a credit, and 90
percent of 630 hundredwei ghts is 567 hundredwei ghts.

We then took these constants and -- and --
and | ooked at several possible conbinations of hauling
mlk frompoints in the marketplace, and I wll go
t hrough the exanple of the one that was in the
testinmony, but they all calculate and conpute the sane
way, and we have shared this spread sheet with severa
parties here at the hearing | ast week and sone this
week at the hearing. So, it's been available to
parties to | ook at and anal yze. Not every single party
but it's been available to parties to | ook at and
anal yze.

Using the colum for Smithfield, -- no. |
think -- | don't know which one |I used now.

Q Way don't you use Smthfield or Jerome?

A "1l use Jerone. Using the TripMaker
software, it says that between Jerone and Salt Lake
Cty is 224 miles. So, the first step would be to
deduct the producer haul responsibility of 80 mles
fromthat, saying that the credit would carry a 144
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mles or would be paid on the cost representing that.
A 144 mles tinmes .00302 results in .434 cents per
hundr edwei ght .

W' re assumi ng that 567 hundredwei ghts woul d
be avail abl e, using the average |oad or typical load in
the Cass 1 utilization. So, that would say that the
total dollars of credits available woul d be $246. 24.

Q So, the credit's only paid on Cass 1 mlKk?

A That is correct.

Q MIk that is -- volunes that are allocated to
Class 1?

A Class 1, right. And the next step then is to
say that the Order does have a difference and
differential and that ought to be recognized in the
conputation. So, to the extent that this particular
conbi nation of fromand to, the to, it wuld be a Salt
Lake City destination, the fromwould be a |location, a
farmload in the Jerone, |daho, area, and those two
differentials result in a 30 cents difference and that
30 cents tinmes our sane 567 hundredwei ghts is a
$170. 10.

So, the credit should be reduced by that
amount because the | oad crossed the zones and t hat
woul d -- that's designed to accommobdate sone of the
costs.
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Q I n essence, the pool already pays that 30
cents?

A That's the -- correct. That's why there's a
difference in price.

Q kay.

A That renmining then $246 minus a $170 | eaves
t he remai ni ng anount of credit that would be
collectible to whonever might apply of $76.14.

One of the questions that always arises and
has arisen several tinmes already this week is what's
the relationship of the credit and the cost, so that
you can make, you know, attenpt to nake sure that the
credit is not overly lucrative and would try to
stinul ate sone type of economc activity just for the
pur pose of getting the credits. That would be not
intuitive, and so | attenpted to nmeasure that, and if
you took the credit plus the differential, which the
differential is already in place, that would cover 58
percent of the costs, the costs being defined as 224
mles, full distance of the haul, tinmes the $1.90 per
mile.

| f you backed out the value of the
differential which would be the remaining $76. 14, the
credit would reinburse 18 percent of the total costs,
and that's then the nodel or the nethodol ogy for the
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calculation for several different |ocations. These
| ocations, | picked for analysis because | think they
represent a reasonable idea of what m ght happen and
where m | ksheds m ght cone fromto supply the Salt Lake
Cty market.

Q kay. And in this case, the Smthfield
columm, the Smthfield being the |location of DFA' s

primary bal ancing plant in the market, is that correct?

A Yes.

Q Returns a zero hauling credit?

A That is correct.

Q kay.

A Unfortunate but correct.

Q Coul d you turn to Table 3 then?

A Table 3 then is an attenpt to answer, you

know, what is the next question, is, you know, what

m ght be the cost to the pool because the credit is --
cost is borne by -- by the pool itself, not by an

addi tional fee.

So, we have gathered our records internally
and again this just represents the DFA experience. It
does not represent the entire market, but we think it
woul d be, you know, a reasonable representation, and
even if we were half wong, so that the experience were
twice this, you could nake whatever assessnments you

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

988
want ed about that percentage and see how the dollars
apply.

This was the entirety of cal endar year 2001,
and using the definitions that we set up for the
credit, those being that it's only applicable to direct
ship mlk, it does not apply to supply plant mlk or
m | k punped out of a plant, that the farmnust be in
the marketing area, and the delivery plant nust be in
the marketing area, and then it needs to be nore than
80 m | es because 80 or |less would not get a credit
because the | ocal haul would be presuned to carry that.

So, we found fromour records that in an
entirety, we had 2,299 |oads of mlk that we
transported to the market from sonmewhere that net --
that -- that we transported into the market. O those
2,299, 1,609 over the course of a year net that
definition of being greater than 80 mles, originating
with the marketing area. 1In all cases, they picked up
off the farm So, those would be the universe of
possi bl e alternatives, and again they, you know, break
out by nont h.

The row that's | abel ed "As Proposed to Actual
Destination" would be the cost of the credit for the
nmont h, based on DFA experience, by eligible [oads in
the equation that | just went through.
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| then considered two other possibilities,
and one woul d be, what if a hundred percent of that
mlk were to deliver fromthe Jerone area? A hundred
percent of the eligible mlk would deliver fromthe
Jerome area instead of the areas that it's delivered
fronf

So, in -- under that scenario and using, you
know, the same cal culation information, that woul d cost
in January the credit $10,460. | then went back and
made one nore cal cul ation and said what happens if the
entire volune that nonth, this would be 206 | oads,
originated, so that would include those that -- that
weren't eligible, you know, for the conputation, that
cost would be $13, 219.

| then went in each nonth and tried to nake
at | east a reasonabl e approxi mati on of what the credit
woul d cost the pool and the way that | did that was --
was took the statistical uniformprice nultiplied by
the pounds in the pool to get a total dollars. That's
not an exact reconputation of the pool, but for this
purpose, its accurate enough, subtracted out the cost
of the credit and divided again by the pounds and the
columm | abel ed "I npact Per Hundredwei ght" that neasures
that, so the cost as proposed on -- on mlk that would
be eligible ranges fromabout a tenth of a cent to
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about a quarter of a cent on all mlk in the pool under
t hese conditions.

The row that's | abel ed "I npact Per
Hundr edwei ght" underneath the "All Eligible MIk", that
t hen ranges from maybe about a fifth of a cent, | think
t he highest nonth is still short a half a cent, and the
inmpact, if all of the possible | oads were to cone,
ranges from sonewhere around a fifth of a cent to, |
think, alittle over half of a cent on a nonthly basis.

Q Okay. Turn then to Table 4 of Exhibit 44.

A Table 4, the conputation that refers to the
assenbly credit request, and I'Il spend nore tine
devel opi ng the thought in the statement, but one of the
di scussion points in ternms of assessing bal anci ng costs
i s whose costs do you use, and many of the -- many of
you in the roomwere at the Cass 3 hearing where
basically a week was spent just discussing that point
al one, and we already spent our week.

So, we decided that rather than use our own
costs or any of you use your costs, we would use the
costs we devel oped there. So, those costs and those
formul as are the basis for the $2.47 that we assess as
the cost for converting a hundred pounds of mlk into
cheese at 3.5 percent test, and it -- the way that you
derive that is each of those product fornulas are
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conposed the sanme way. You take a market price, you
subtract out a nake allowance and you multiply by a
yield factor.

So, since there are three product streans
that conme off of converting a hundred pounds of mlk
into cheese, and in our case, the plants that -- that
-- that do the balancing are primarily cheese pl ants,
the incone streamfromthe cheese conponent, if you
calculate that out, the income streamfrom-- I'msorry
-- the costs, not the inconme stream but the costs of
solving that equation for the cheese conmponent, the
whey cream conponent and the whey conponent add up to
$2. 47 per hundredwei ght .

Again, all of these constants come out of the
Class 3 fornmula that's in effect in the Orders today
t hat was used/devised at the Cass 3 hearing, and we
felt like that this way, it should mnimze any
di spute, at least on this factor, about the cost that's
assessed for capacity.

Q Very good. Turn to the next page of Exhibit
44, which is a chart, identified as Chart 1. In fact,
why don't you -- there are four charts. Wy don't you
just go -- go through themin sequence?

A Chart 1 is a recap of the daily average
deliveries by nmonth for 2001 to the Salt Lake City
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Class 1 market.

Q DFA custoners?

A DFA custoners. This does not represent the
entire marketplace and nor does it represent all the
customer m x but all the customers or all the Class 1
custoners that we have, and it gives sone idea that
there is a swing in variation or in -- in average daily
deliveries froma high in Cctober to a lowin July.

Chart 2 goes back to February of this year
and conputes the sane thing, only it's on the basis of
a single -- the days of the week. So, for all the days
in February, the high was all the Thursdays in February
and it had a range of slightly over 2,500,000 pounds of
deliveries and a | ow on Saturday and Sunday, and the
purpose of this chart was to show that within the week,
there is a noticeable variation in demand pattern.

Chart 3 is to give sone idea of the volune of
mlk that's balanced in the Smthfield plant and its
variation, and at the sane tinme on the right axis, the
cost per hundredwei ght and this is in our costs, al
costs, making that conversion, and the -- the chart
denonstrates there is variation in the mlk avail able
and that is due to the bal ancing of the market, and
there is a variation in the cost, and as -- as one
woul d typically expect, the nunbers bear out that
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vol unes -- when vol unes are higher, costs are | ower and
vi ce versa, when volunes are |ower, costs are higher

The ot her DFA plant in the marketpl ace that
does sonme bal ancing is the plant at Beaver, and there,
it shows the -- it's a smaller plant, shows the vol unes
over the course of the year and the costs and again
vol umes are higher, costs are |ower, and conversely and
t hese represent, you know, our own internal cost
experi ence.

Q What year's cost and vol une --

A 2001.

Q In both Smithfield and Beaver?

A Correct.

Q And so, Chart 3 for Smthfield and Chart 4

for Beaver should be noted as -- for the cal endar year
20017
A That woul d be correct.
kay.
A The next page is a duplicate of the operator

error in terns of putting the exhibit together.

Q Only one Table 4?

A Only one Table 4, and it's the sane.

Q Okay. How about Table 5 of Exhibit 47?

A Table 5 and 6 are identical in methodol ogy,

but one is a calculation of the cost of balancing, if
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you will, of the Smthfield plant, and | take the
average day in the year -- I'msorry -- the average --
well, the daily average for the year, the daily average

for the highest nonth, which was May, the daily average
t hroughput for the plant with the | owest nonth, which
was Decenber, the difference between the average to
hi gh, that being 22 percent, the make all owance, the
cost all owance that was taken fromthe Cass 3 fornmulas
of $2.47 and a cost of 54 cents per hundredwei ght.
If you were to take that 54 cents per

hundr edwei ght per day, it would be $5,600 a day, a
l[ittle over two mllion in a year, 4.4 cents if you
spread that across over all mlk in the pool, or just
under 20 cents if you spread that cost -- cost across
the Class 1 portion of the pool.

Q And how s 54 cents cal cul at ed?

A The 54 cents is 22 percent. That's the
capacity that's -- that's avail able but not used
bet ween the average day and the high day, and 22
percent times $2.47 full costs is 54 cents.

Q kay. And is Table 6 the sane cal cul ation
for the actual usage at the Beaver plant?

A That is correct, and the nethodology is the
same, and the cost overall mlk, 1.2 cents, and the
cost over Class 1 alone, 5.3 cents.
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Q Okay. Now, the final page of Exhibit 44, is
that Table 7?

A Yes.

Q Okay. And could you explain Table 7?

A Table 7 was an attenpt to recap the costs of
mai ntai ning a supply for the Cass 1 market, and in
that cost structure, and again these would be DFA
experience and just for the portion of our operating
unit that deals with the Western Order. So, for
exanpl e, any costs that we m ght have in the Muntain
Area Council, which is this part of our operation out
of the Pacific Northwest Area, or the Central Order
Area were not included in these nunbers.

So, they represent costs for procurenent and
field service. So, that would be sal aries,
supervi si on, day-to-day expenses, things that go with
havi ng enpl oyees whose -- whose responsibilities they
are to contact nenbers, make sure that nenbers neet
qual ity standards, make sure nmenbers understand the
demands and needs of the nmarketplace, as well as
i nformati on about Dairy Farners of Anerica.

Al so includes costs of maintaining a lab in
order to maintain mlk supply. W face sone of the
same concerns that M. WIlianms tal ked about this
norning in his mlk shed, and a | aboratory is one of
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the costs of keeping track of those, maintaining a mlKk
receiving location, and this has nothing to do with the
transport costs but is just the cost of maintaining
trucks, washing them sealing them tagging them to
service our custoner -- our fluid customers.

And then, finally, the accounting and general
adm ni strative costs that's associated with this. This
woul d be providing a payroll, the conmputer and
associ ated costs wth that, and in this -- in this cost
figure, there are no corporate nunbers, no interest
costs, costs for nme is not included in these nunbers.

It is only the local costs in this area.
Q What ever benefit you're providing to the

mar ket pl ace?

A That is correct.
Q kay.
A So, that total for the course of a year under

t hose considerations was 2.5 mllion. The Market C ass
1 percentage for that year was -- for 2001 was 22.09.
So, you could say that the portion of this cost that
was directly attributable to maintaining and keepi ng
this mlk supply for the Class 1 market was 2.5 mllion
times 22 percent or 555,000. |If you were to spread
that cost over all mlk in the pool, it would be 1.2
cents, and over the Cass 1 portion only 5.4 cents.
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Q kay. Wth that preview of the exhibits,
data on the exhibits, supporting your statenent
regardi ng Proposal 8, would you proceed then to present
the -- the portions of your prepared witten statenent
in Proposal 8 that you choose to now in support of the
proposal s for marketw de service paynents relating to
transportation and assenbly costs for the Class 1
mar ket ?

A Okay. What | hope to do is to omt the
sections of the statenment that the cal cul ati ons were
det ai |l ed having covered that by going through the
charts and exhi bits thensel ves.

In addition to our concerns about the |evel
of blend price, we're also concerned about the --
concerned about the costs associated with supplying the
Class 1 market. The Class 1 nmarket is where the
addi tional revenues are generated that Orders are
designed to equalize between producers. Oders are
structured with pricing services and provisions
designed to all ow producers to share equitably in the
returns fromthe market.

Everyone gets the sane blend price adjusted
for location regardl ess of buyer. Qur concern in this
area is that it costs nore to service the Cass 1
mar ket and while all producers share equally in the
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returns of the market, not all share equally in the
service costs.

Areas of additional costs include
transporting mlk to the distributing plant |ocations
fromthe production areas. The distributing plants are
| ocated in the population centers and away fromthe
| argest supplies of mlk. The manufacturing plants are
| ocated in the production pockets. The |ocation of the
di stributing plants and the | ocation of the mlksheds
were discussed in earlier testinonies and do not need
to be reviewed here.

Secondly, there are costs associated with
nmeeting the varying demands for mlk fromthe fluid
market. Fluid processors reflecting consuner buying
habits do not have a weekly order pattern that matches.
Procuring extra mlk and processing the mlk that is
not needed during certain parts of the week have costs.
Al so, all market participants do not share in the cost
of maintaining a quality m |k supply necessary to neet
t he demands of the Class 1 market equally.

We have a concern that while the cost of
serving the market are not fully shared by all parties,
there is an equal concern that the proposals we are
maki ng be reasonable and reflective of the costs they
are designed to of fset.
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Wiil e we do not want DFA nenbers to bear a
di sproportionate share of the costs of serving the
Class 1 market, we do not want to set up a
rei mbursenent structure that causes market participants
to make decisions to get the credit that would be
counter to solid or sound econom c principles.

Specifics of the transport costs credit. Qur
proposal enbodies the follow ng principles: the
transport credit should -- should apply to Cass 1
pounds only; the credit should apply to -- the credit
should only apply to m |k produced within the marketing
area and processed in the area. There is no need to
bring supplemental mlk supplies into Oder 135 and no
need for the credit to apply to out-of-area sources.

In order to strive for the nobst economc
efficiency, the credit should apply to mlk picked up
fromthe farmonly. Mst of the mlk novenents in
Order 135 reflect this node now W do not see a cost
to apply the credit to supply plant mlk as that node
has additional costs associated with it.

The credit cal cul ations should recogni ze that
a producer has a responsibility for a portion of the
haul . The credit cal cul ations should recognize a
typical transport volune for the market and a typica
cost per mle of transport operation. Because the rate
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is sensitive to gas prices and would have the
propensity to be volatile, we think the rate
est abl i shed should be on the | ow side of the market
experi ence.

The credit should recognize the | ocation
values already in the Oder's price service and thus
reduce the total value of the calculation. The credit
shoul d not apply if mlk noves froma higher-price zone
to a lower-price zone. This will require a
nodi fication to our original |anguage as proposed, and
we w il submt |anguage |later in our testinony.
However, we cannot find any rationale that woul d
support noving mlk out of a $1.90 zone into a
distributing plant in the $1.60 zone. So, we would
propose that that novenment not receive a credit from
t he pool .

Ski ppi ng over to Page 4 because the -- all of
the pages -- all of the paragraphs fromhere to there
di scuss the conputations that we just went through, --

JUDGE CLIFTON: M. Hollon, --

MR HOLLON: Yes, ma' an?

JUDGE CLIFTON: -- fill in the blanks, so
we're --

MR, HOLLON: Ckay.

JUDGE CLI FTON: -- sure, and Page 3, your
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nunber references to exhibits, should all of those
refer to Exhibit 44, which is the exhibits regarding
Proposal 8?

MR. HOLLON: Not the second one. The second
one is the Market Adm nistrator's --

MR. BESHORE: The second bl ank shoul d refer
to Exhibit 7.

JUDGE CLI FTON: Okay.

MR. BESHORE: The Market Adm nistrator's
Exhi bit on -- report on hauling rates.

JUDGE CLIFTON: Okay. And are all the others
Exhi bit 44 on Page 3?

MR, HOLLON: Yes, nmm'am

MR. BESHORE: Yes, they are.

JUDGE CLI FTON:  Thank you.

MR. BESHORE: Thank you, Your Honor.

MR. HOLLON: Going to Page 4 and begi nni ng
the third paragraph up fromthe bottom froma
| ogi stical standpoint, the handler desiring to claim
the credit nust present docunentation to the Market
Adm ni strator at pool tine. That docunentation should
include the last stop on the route and the city cl osest
to that stop, the volunme of mlk on the load, the mles
fromthe city to the distributing plant and the date
and the nane of the plant delivered to.
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This data should allow for the credit to be
conput ed, the pool calculated and the appropriate
paynents nade within the tine needed. |If the route is
conposed of nore than one farm stop, the stop that
results in the |l east cost to the pool nust be used, and
| would add the words "to make the cal cul ati on”

Qur proposal specifies that paynment nmay be
made to the mlk supplier if he is not the pooling
handl er. The | anguage to effect our proposal would be
as follows: in Section 1135.30 -- I'mnot going to
read again the exact paragraphs but only the notes that
refer to them but with regard to this section's (a)(5)
and (c)(3), the -- these added sections are needed to
make clear that the reporting handl er has the
obligation to make the informati on known to the Market
Admi ni strator.

There woul d be | anguage inserted in 1135. 32
and again fromthe notes, this | anguage nakes cl ear the
Mar ket Adm nistrator's ability to collect the
i nformati on necessary to adm nister the credit, and (2)
it also makes clear the dates before which the handl er
applying for a credit nmust nake any requests for the
adj ust nent s.

Section 1135.55. Again down to the notes,
Section (a) provides for the dates that paynent should
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be made to handl ers seeking the transportation credit
and the final dates for which adjustnents can be
requested. It also makes clear that a paynent can be
made directly to the supply-qualified cooperative with
adequat e docunent ati on

Next page, Page 7, down to the notes, Section
(b) describes the calculation of the credit as foll ows:
the credit is only allowed on bulk mlk received
directly fromfarnms that are |ocated within the
mar keting area. Paragraph D determnes the allocation
sequence that arrives on the pounds of C ass 1 usage
that the credit is paid on

The hundredwei ght credit rate is 0.302 cents
in Exhibit 44, Table 2. This is represented by the row
"Credit Rate Per Mle O".

JUDGE CLIFTON: Is that per m|le?

MR. HOLLON: It should be per mle.

MR BESHORE: 00302.

MR, HOLLON: O 0.0302. Did |l put the right
nunber of zeroes? Let nme repeat that. 0.00302. Note
that this does represent a nodification of our initial
proposal. The first 80 mles is deducted fromthe

total mles.
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BY MR BESHORE:

Q M. Hollon, --

A Yes?

Q -- if I may interrupt you just a mnute, so
that there's no question about Subparagraph 3 or Poi nt
3 under the notes here on Page 7 of Exhibit 43 that you
are readi ng, the hundredweight credit rate is what?
There should be no dollar sign there, isn't that
correct? |It's 0.302 cents?

A Yes.

Q Get rid of the dollar sign, in other words,

and -- and then, in the third Iine, mlk should be
mle?

A Ri ght .

Q The nunber -- the nunber in that -- in that
case, the credit rate per mle of -- where is the

dollar sign there, if there is one?
A Well, there would be a dollar sign there.
So, it would be --
Q In this case, there should be a dollar sign?
A Yes.
MR. STEVENS: Before the first zero?
MR. HOLLON: Before the first zero.
BY MR BESHCRE:
Q So, it's $0.00302, correct?
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A Yes.

Q Okay. Renopve the dollar sign on the first
line and insert one on the nunbers in the third Iine.
Okay. Thank you.

A Note 5, an adjustment is made for the
positive difference between the Class 1 differentials
and the operating originating county in the receiving
plant. In the Western Order under the current price
service, this would always represent a $1.90 less a
$1.60. The credit is always either a positive nunber
or zero.

Section (c) describes the assenbly credit and
we wll deal with that later on in this statenent

Turning the page, the Note Section (d)
details the allocation procedure used to determ ne the
pounds of Class 1 mlk that would be eligible for the
credit at each plant. Note Section (e) details what
procedure the Market Adm nistrator is to use to
establish m| eages between two points in the credit
conmput ati on

Furthernore, the mleages nmay be redeterm ned
fromtinme to tine as conditions warrant. Any change in
m | eages may not be retroactively applied to any period
prior to when the redeterm nati on was nade.

Q So, if someone's |ooking at the text of
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Exhibit 43, on that note, you inserted when you read it
"applied" after retroactively?

A Ri ght .

Q Correct?

A Note Section (f) clarifies how to deal with
deliveries fromroutes conposed of nmultiple farnms. The
opportunity for abuse is mnimzed by the application
of this section by making clear that no matter how t he
route was assenbled or alleged to be assenbled, the
credit conmputation nust be based on the farmthat
results in the | owest possible mleage being applied
for.

Finally, Note Section (g) is designed to
prevent any credit frombeing paid on |oads of mlk
that originate in higher-priced |ocations than the
delivery point. |In the case of the Wstern O der and
the existing price surface, no credit would be paid if
the I oad originated in the $1.90 zone and delivered to
the $1.60 zone. W can find no rationale to support
this type of delivery with a credit.

The Assenbly Credit Proposal. Areas of
addi tional cost that are separate fromthe
transportation function include the cost of bal ancing
the level of mlk production with the demand of fluid
use -- with the demand of the fluid use market,
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mai ntaining a quality mlk supply that neets the
demands of the fluid use market, costs associated with
rel oadi ng tankers, washing them and di spatching them
and the overhead associated with tracking these
functions.

Addi tional costs of balancing the fluid
market is the reduction in income caused by diverting
mlk away fromfluid plants which are nostly in higher
Order price locations to manufacturing plants in the
| ower price zones. This cost is difficult to quantify.
For the purpose of this hearing, we've chosen to | eave
it out of any cal cul ation.

Exhi bit 44, Chart 1, details our experience
in servicing the Class 1 Salt Lake City market over the
entire year. It shows that each nonth has a different
| evel of demand. The conputations are on a daily
average basis to adjust for the different nunber of
days in the nonth. The data represents the major Salt
Lake City Class 1 bottlers but not the total market.
The peak nmonth of October had a nine-percent swing on a
dai ly average basis over the | ow nonth of July.

The fluctuation in volunme between the two
nont hs anmounted to a 7.4 mllion pound swing in demand.
The market nust have the capacity to handl e these
fluctuations each nonth efficiently in order to best
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enhance producer incone.

Exhi bit 44, Chart 2, outlines a simlar
conparison for the nonth of February, the nost recent
nonth we had data available. It shows a simlar
variation inside each week with demand peaki ng on
Thursday and falling noticeably on the weekend. Again
capacity to handl e these fluctuations nust be avail able
in the market.

DFA' s bal ancing capacity is done primarily
through its plants at Smthfield, Uah, and Beaver,
Utah. The DFA Smthfield plant's in Northeast Utah in
Cache County. It is the cheese plant with an average
daily capacity of 1.2 to 1.8 mllion pounds of m |k per
day. The plant manufacturers cheddar and Swi ss cheese.
Whey is processed on site. It is also a primary
reserve and bal anci ng point for the market.

Chart 3, labeled "Smthfield", average daily
vol unme, m |k vol une and processing costs shows the
average daily volune by nonth for cal endar 2001 plotted
agai nst the average processing cost per hundred pounds
of mlk for the DFA Smthfield, Utah, plant. Volune
t hroughput is noticeably lower in the Fall nonths. My
is the peak nonth for volunme averaging 1. -- 1,269, 379
pounds, and Decenber the |ow point at 795, 941 pounds or
a 37-percent change from peak to base. The daily
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average throughput is 1,041,875 pounds per day.

Costs peaked out in Novenmber at a little over
$3 per hundredwei ght of mlk and a low point in Apri
or May at slightly over $2 per hundredwei ght. Costs
are reflective of direct manufacturing costs only and
reflect all cheese and whey product lines in the plant.

Chart 4, | abel ed "Beaver Average Daily M1k
Vol unes and Processing Costs", depict the sane type of
data for DFA's Beaver, Utah, plant. The plant is
| ocated in Sout hwest Utah. It manufacturers severa
varieties of cheese and processes condensed m | k
products and sells cream The plant was built in the
1950s. Its processing capacity is about 500,000 pounds
per day. Wey is sold and not further processed at the
pl ant. Cal endar year 2001 average daily mlk volune in
t he plant peaked in Septenber at just under 300, 000
pounds per day. Average throughput was 231, 048 pounds
per day. The low point for the plant throughput was
January at just bel ow 200, 000 pounds per day. Direct
manuf act uri ng costs range froma | ow of about a $1.75
per hundredwei ght of mlk in July to a high of just
under $3 in January. Again, these costs reflect direct
manuf acturing costs only and for all product lines in
t he pl ant.

In order to assess the cost of the bal ancing
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function, we have chosen to use the nake all owance per
hundred pounds of mlk in the Cass 3 fornula rather
t han our own experience. It has been devel oped after
an extensive hearing and is currently in use in the
Federal Order System Each of its conponents have been
scrutinized by many of the parties in the roomand al
are sonewhat famliar with its workings. Use of this
cost factor elimnates any discussion of what costs in
our -- what costs are in our proposal and how they were
deri ved.

Ski ppi ng the next two paragraphs and the | ast
par agraph on the page, Exhibit 44, the paragraph
ski pped, that blank is also Exhibit 44, Table 4. Now,
nmoving to the | ast paragraph on the page, Exhibit 44,
Table 5 and 6, utilize this nmake all owance and the
actual throughput in each plant to arrive at a cost of
unused capacity. The capacity is unused due to the
plant's function in bal anci ng market.

In Smthfield s case, the difference between
the average daily throughput and the high nonth daily
average is 227,504 pounds per day or a 22-percent sw ng
in plant utilization. Put another way, in order to
have enough capacity to bal ance when the nost capacity
i s needed requires 22 percent nore capacity than at the
aver age.
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When unused, this 22 percent of capacity was
not able to earn a return and yet still incurred costs.
Peggi ng the cost at $2.47 per hundredwei ght of mlKk,
the 22-percent capacity that was avail abl e but unused
cost 54 cents per hundredwei ght or $5,619.36 per day.
Ext ended out to a year and a portion of the costs, al
mlk in the pool would cost -- would cost $0.44 per
hundr edwei ght or $.1999 per hundredwei ght on Cass 1
vol unme al one.

The sane type of calculation applied to the
Beaver volunme results in a $0.012 per hundredwei ght
cost on all mlk or $0.053 per hundredwei ght on C ass
1. Because balancing m |k supplies has a weekly and
seasonal conponent, the bal anci ng pl ant operator cannot
al ways scale his fixed and variable costs exactly to
t heory. For exanple, in the manufacturing plant, sone
portion of |abor is a variable cost. But workers
cannot be laid off on Thursday only to be hired back on
Saturday. Also, holidays, seasonal fluctuations in
m | k supply and changing retail pronotions play a role
in the need for bal ancing capacity.

The ot her conponent of assenbly costs that we
can neasure reasonably are the costs associated with
procuring and maintaining a mlk supply and tailoring
that supply to the market needs. 1In order to
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acconplish this, a laboratory field services staff,
facilities to operate tank fleets and the costs
associated with those facilities thenselves, not the
transport function and the overhead associated with
t hese functions.

Exhi bit 44, Table 7, outlines these costs
with the DFA m Ik supply in the Western Order. Costs
i nclude the salaries and enpl oyee costs of a field
force, their travel, training, day-to-day operating
experiences. Laboratory costs include enpl oyees,
equi prent, buil di ngs, supplies and comuni cati ons.

M| k receiving includes the cost of enployees,
bui | di ngs, washi ng equi pnrent, testing facilities and
the testing facilities in the facility and travel and
day-to-day expenses. Accounting and GNA represent only
those direct costs of supporting the above servi ces,
payi ng producers, the buildings and facilities needed
to do so, and the conplying with Federal Order

regul ations. They do not include any expenses for
menber shi p nmeeti ngs, governnents or corporate costs.

Furthernore, all costs are directly
associated to the Western Order Area of DFA' s Muntain
Council only. Those costs total $2.5 mllion for
cal endar year 2001. Applied only against the 22-
percent Class 1 market results in a pro rated cost of
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$555, 795. Spread out on the entire pool, this
represents $0.012 per hundredwei ght and $0. 054 per
hundr edwei ght on C ass 1 pounds.

Taken as a whole, these sumto 30.6 cents per
hundr edwei ght on all Cass 1 mlk in the pool -- I'm
sorry -- all Cass 1 mlk in the pool or 6.67 cents on
all mlk. The language to support our proposal woul d
provide in Section 1135.55 each handler -- this is
Section (c), each handler operating a pool distributing
pl ant described in Section 1135.7(a) or (b) that
receives mlk fromdairy farnmers, each handl er that
transfers or diverts bulk mlk froma pool plant to a
pool distributing plant and each handl er described in
Section 1009(c) that diverts producer mlk to a pool
di stributing plant --

JUDGE CLI FTON: Excuse ne just a noment.

MR, HOLLON: Yes, nmm'am

JUDGE CLIFTON: Diverts or delivers?

MR. HOLLON: Delivers.

JUDGE CLI FTON: Ckay.

MR. HOLLON: Producer mlk to a pool
di stributing plant shall receive an assenbly credit on
the portion of such mlk eligible for the credit
pursuant to Paragraph (d) of this section. The credit
shall be conmputed by nultiplying the hundredwei ght of
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mlk eligible for the credit by 10 cents.

| would note that in our -- again, our
subm ssion for Notice -- Request for Hearing and
Notice, we had asked for five cents, and after doing
the math, we have increased that request to 10 cents.

Note. The credit would apply -- would only
apply on deliveries to Cass 1 use. The credit would
be paid to anyone nmaking the delivery. 1In order to
make sure the credit reflects only a portion of the
cost, we have reduced the credit fromour cal cul ation
of 31.4 cents to 10 cents. This is a nodification of
the original proposal. At this rate, the cost of
credit to all mlk would be 2.2 cents per
hundr edwei ght .

The reduction represents approxinmately a
third of the estimated total cost function that we have
outlined in the assenbly and bal ancing function. This
reducti on acknow edges that the distinction between
fixed and variable costs in the bal ancing plan equation
are difficult to disaggregate. The conservative nature
of our proposal should not overconpensate for costs.

BY MR BESHORE:

Q Okay. Now, does that conplete your direct
testinmony with respect to Proposal 8?
A Yes.
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MR. BESHORE: Ckay. | would suggest and
propose, Your Honor, M. Hollon proceed to give his
direct statement with respect to the other proposal
whi ch has been marked as Exhibit 45. 1t's not |ong.
That woul d conplete in full his direct testinony.
Most of those -- all those proposals have al ready been
di scussed by other wi tnesses, by the way. That woul d
conplete his direct testinony on all proposals in the
hearing and he woul d then be avail abl e for exam nation
by any party on -- on all of the rest of the proposals
in the hearing.

JUDGE CLI FTON:  Your proposal is accepted.

MR BESHORE: Ckay.

BY MR BESHORE:

Q Can you proceed then with your testinony --

A Sur e.

Q -- on the remaining proposals as reflected in
the statenment that has been admtted as Exhibit 45?

A Statenent of Dairy Farmers of Anmerica,
Proposals 5 and 11 through 16, with Regard to Energency
Conditions -- and with Regard to Emergency Conditions.

Proposal s 5 and 11 through 14. Proposal 5
deals with the proprietary bul k tank handl er provision
which facilitates pooling arrangenents that are causing
handl ers in the market to question whether or not al
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m | k purchases are being transacted at mninmum prices
or if sonme handlers are purchasing mlk supplies at
bel ow Order prices.

Since mnimumpricing to handlers is a
cornerstone of Federal Order practice, this is a
serious charge. Qur custoners have brought this matter
to our attention repeatedly. A reasonabl e neasure of
the concern for this situation is to note that it
garnered the nost proposals for change in the Notice of
Hear i ng.

As processors -- as processor concern over
this issue grows, it becomes both a sore point between
buyers and sellers and an opportunity for buyers to
negotiate | ower prices. The fact that processor
representatives are here with proposal s underscores
their concern since they are nore concerned with
correcting or elimnating the problemthan they are
about allowi ng the provisions to remain in place and
using them as a negotiating |ever.

We suggest follow ng the age-ol d adage
actions speak | ouder than words. The concern for
mar ket i ng probl ens denonstrated in the actions of the
handl ers speak nore el oquently than any testinoni al
evi dence that should persuade the Secretary to -- and
shoul d persuade the Secretary to elimnate the
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provi si on.

We support the testinony and evi dence given
by the proponents of Proposals 11, 13 and the Market
Adm ni strator Proposal 14. W concur with the opinion
that this provision is not necessary in order for the
proprietary bul k tank handler provision to be able --
|"msorry -- in order for the proprietary bulk tank
handl er to be able to pool mlk.

Clearly, there are no regul atory obstructions
to the handlers that use these provisions now from
usi ng ot her order provisions to acconplish pooling.
They woul d be able to access the pool using the
performance nethods that would remain in the Order and
available to all other participants, even if this
provi sion were elim nated.

After considering the testinony and evi dence
gi ven here and fromour investigation of the facts
surrounding this issue prior to the hearing, we feel
that the Secretary should sinply elimnate the
provi sion rather than nmake any of the nodifications
proposed today.

| would interject here that when we pl anned
this, I was going to follow the Meadow Gol d proposal s
and so the proposals yet to be nmade today.

Wth regard to Proposals 15 and 16, we

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1018
support the changes proposed by Proposals 15 and 16.
We review themas -- we view themas nodifications to
the Order that better reflect current and changi ng
mar ket condi tions.

Emergency Conditions. W support the
contention that these proposals be considered under the
Emer gency Hearing Procedures. Proposals 1 and 2 deal
with the |l evel of producer blend price and are
consistent -- and consistent with our position on
energency records in other Order hearings. W concur
that this proceeding should be treated on an energency
basi s.

Proposal s 3 through 16. W wold al so request
t hat Proposals 3 through 16 be handl ed on an energency
basis. The final intent of these proposals would have
an effect on the blend price and we desire that al
proposal s be considered at the sanme tine, so that al
parties be treated equitably.

It is possible that the outcone of the
various proposals will have different conpetitive
effects on each of the parties in the Order. Because
of the turn-around tine for a decision, change in sone
provi sions on an energency basis versus changes in
ot her provisions on a regular basis could cause
different parties to have differing revenue streanms in
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order to run their business and pay producers.

Al face the sane set of Order provisions now
and any changes that cone as a result of this
proceedi ng should affect all producers at the sane tine
and in the sane way.

Furt hernore, because of the interaction
bet ween conpetitive activities in Orders 124 and 135,
we woul d request that a decision announced in both
Orders becone effective at the sanme tinme. DFA nenbers
are a part of both Orders and feel that the tim ng of
the effective dates is an inportant matter. This
request is fully and conpletely under the control of
the Secretary and could be acconplished w thout any
speci al di spensati on needed.

For exanple, distant mlk that now may have
access to both pools but because of the staggered
decision effective dates cones to have access only to
one pool could shift nore supplies to the second pool .
| f the proposals requested here are adopted, one of the
reasons woul d be that current conditions are
di sorderly. The effects of staggered inplenentation
woul d be nore so.

DFA has requested that decisions be
cont enpor aneously inpl enented and the ot her now pendi ng
Oders for Oders 30, 33 and 32. W'd nake the sane
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request here and believe that it is an equitable and
fair request. | would point out that our request is
not that the 124 and 135 and 30 and 33 and 32 all be
announced at the sanme tinme but those two groups of
proposal s be announced or effective at the sane tine
and unl ess sonmething's going to happen in about five
mnutes with 32 and 33, | guess that won't cone to bear
or at |east by May 31st.

Q Does that conplete -- that then conpletes
your direct testinony, --

A Yes.

Q -- does it not, M. Hollon?

MR. BESHORE: Ckay. Your Honor, | would
suggest that this mght be a good tinme for a 10-m nute
break or so before, you know, cross exam nation of M.
Hollon, if that's the pleasure of everyone.

JUDGE CLI FTON: Does anyone object to a 10-

m nut e break?

(No response)

JUDGE CLIFTON: No. Let's -- please be back
ready to go at 4:11.

(Wher eupon, a recess was taken.)

JUDGE CLIFTON: Al right. W can go back on
the record. It's 4:15.

M. Hollon and M. Beshore have agreed to
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yield to Ms. Barrow so that she can testify and then
wi |l not be detained any | onger than need be.

Ms. Barrow, would you please again identify
yoursel f, your full name and spell it, please?

M5. BARROWN My nane is Joyce Barrow,
J-OY-CEBas in Boy ARROW

JUDGE CLIFTON: This is the first tine you' ve
actually testified in this hearing, is that correct?

M5. BARROWN  Yes.

JUDGE CLIFTON: Al right. Wuld you raise
your right hand, please?

Wher eupon,

JOYCE BARROW
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.

Ms. Barrow, tell us alittle bit about
yoursel f and your involvenment with mlk and then you
may proceed in any nmanner you w sh.

DI RECT TESTI MONY

M5. BARROW | work for KDK, Inc. It's a
smal |l fluid processing plant.

JUDGE CLI FTON: Coul d you pull that
m cr ophone cl oser to you?

M5. BARROWN Ch, you want ne to start over?
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JUDGE CLI FTON:  Yes.

M5. BARROWN Ckay. | work for KDK, Inc.
We're a small fluid processing plant in Draper, U ah
It is a fam|ly-owned business. | have worked there for
al nost 23 years, and | pool the mlk. | work with the
producers and handl e the general business.

| have sonme concerns on this hearing. One, |
oppose Nunmber 3. One of the reasons | do is we
transfer mlk to exenpt plants and just on occasions to
sonme producer handlers. There's no provision that
woul d allow -- you know, that m |k wouldn't count.

Also, in the past, we have had to transfer
ml k. W have our own supply, have our own producers,
plus we buy mlk fromMagic Valley. If we |lost a major
account, that would force nme to either unload sone
producers or with the fluctuation until we could
i nprove ourselves pay |ess than pool price for that
mlk. So, | would like to retain that right to be able
to do that.

My greatest opposition is to Proposal Nunber
8. W have our own supply of mlk. W balance our own
supply of mlk. | don't feel DFA is paying for that
bal ancing. O her than KDK, Wnder Dairy and Gossner,
t hey have the supply contract with all the other fluid
plants in the Salt Lake market. |If they can't
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negoti ate a hi gh-enough price to cover their costs,
then that's their fault. The other producers shoul dn't
pay that cost.

That concl udes ny comments.
JUDGE CLI FTON: Ms. Barrow, thank you
Cross exam nation? M. Marshall?
MR. MARSHALL: Thank you, Your Honor
CROSS EXAM NATI ON
BY MR MARSHALL.:
Q Coul d qui ck questions. How many enpl oyees do
you have?
A Around 27
MR. MARSHALL: All right. Thank you very

much.
M5. BARROW  Hm hmm
JUDGE CLI FTON:  Thank you, M. Marshall.
M. Beshore?
CROSS EXAM NATI ON
BY MR BESHORE:
Q Ms. Barrow, why would you transfer mlk to
exenpt plants or -- or producer handl ers?

A W sell mlk to the prisons.

Q kay.
A It's right there in Draper, and the vol une of
mlk that they need wouldn't -- it's not cost effective
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for themto have a tanker cone in there and have to set
and wait for themto unload the anount that they take.
So, we have just always -- you know, when they need the
mlk, we have it. W take it over. |In fact, we |eave
t he tanker there. \When they finish unloading it, they
call, we go get it.

Q Okay. Couldn't -- so, they take mlk in

anmounts less than -- less than a tanker | oad?
A Yes.
Q Do you pick up mlk at farnms in -- in smaller

t han over-the-road tanker volunmes? Wat |I' m wondering
-- what I"'mgetting to is why couldn't you take the
mlk direct fromthe farmover to that plant?

A Well, generally, the tankers that are around
60 -- 60 to 70,000 pounds, and they're owned by private
i ndi viduals, and for themto go and | eave their tanker
there for three or four hours just isn't cost effective
or even overnight.

Q kay. So, you |eave your -- your own conpany

t anker over there?

A Yes, we do.

Q kay. Couldn't you -- | guess it doesn't
seemto ne that -- the transferring mlk is -- you
know, is necessary to supply that plant. If you picked

it up off one of your larger farnms into a tanker and
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took it over to the exenpt plant, you could -- you
could supply themthat way, could you not?

A Well, we'd still have to transfer it off from
t hat hauler's tanker on to our tanker and then take it
over.

Q So, the hauler of the equipnent isn't
adequate to supply --

A No.

Q -- that --

A They don't want --

Q -- prison?

A | mean, we mght take our tanker over there,
like we take it over there generally on a Sunday, and
they don't call and tell us it's unloaded till Monday.
You know, | can't expect a hauler to lay his truck
i nactive for, you know, 24 hours.

Q kay. How about your transfers to producer
handl er s?

A That is very rare. |It's just where they
maybe need 5,000, 10,000 pounds, that's it.

Q Okay. Are you presently transferring mlk --
by transferring, you nean punping mlk in and punping
it out?

A Into our plant and then out.

Q Okay. Are you presently transferring other
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mlk out, like --
A No.
Q -- for qualification purposes?
A No.
Q Ckay.

JUDGE CLI FTON: Ms. Barrow, be sure and | et
him finish his question.

M5. BARROW  (kay.

BY MR BESHORE:

Q Okay. Now, with respect to Proposal 8, do --
have you anal yzed whet her KDK woul d qualify for any of
the -- you bal ance your own m |k supply, correct?

A Yes, we do.

Q Okay. Do you know whet her you'd qualify for
any of those paynents if Proposal 8 were -- were
adopt ed?

A Yes. W -- we probably would, but why should
| take from our producers? They're fighting for nore
nmoney.

Q Okay. Well, if you supported Proposal 3,

t hey coul d get nore noney.

A well, --

Q You -- you understand that, of course.
A -- | want to preserve the right.

Q Par don?
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A | want to preserve the right.

Q kay.

A You didn't hear nme oppose 7, did you?

Q No, | didn"t. | appreciate that. Are you

supporting Proposal 7?
A |'"mgoing to |l et whatever is wanted here be
-- be the rule.
Q Okay, okay.
MR. BESHORE: Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
Any ot her questions of Ms. Barrow? M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI:
Q Thank you for appearing today. You said
earlier your conpany enpl oys about 27 peopl e?
A Yes.
Q How many producers supply your plant
regul arly?
A Twel ve of our own, and we also buy mlk from
Magi c Val |l ey.
You said 12 dedi cated producers?
Par don?

Twel ve dedi cated producers?

> O » O

Yes.
MR. TOSI: Okay. Thank you. That's all
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have.

M5. BARROW  (kay.

JUDGE CLI FTON: Thank you, M. Tosi.

Any ot her questions for M. Barrow?

(No response)

JUDGE CLI FTON: Ms. Barrow, anything further
you'd |ike to add?

M5. BARROW  No.

JUDGE CLI FTON: Thank you for testifying, and
M. Beshore, thank you for yielding. You may step
down.

M5. BARROW Thank you.

(Wher eupon, the wi tness was excused.)

MR. BESHORE: M. Hollon is available for
Cross exam nati on.

JUDGE CLI FTON: Thank you, M. Beshore.
Wher eupon,

ELVI N HOLLON

havi ng been previously duly sworn, was recalled as a
w tness herein and was exam ned and testified as
foll ows:

JUDGE CLIFTON: Questions for M. Hollon?
M. Marshall?

MR. MARSHALL: Thank you, Your Honor
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CROSS EXAM NATI ON
BY MR MARSHALL.:

Q M. Hollon, I"mgoing to focus, | think,
entirely on Proposal Nunmber 8. No questions occur to
me at this point with respect to the others.

A Ckay.

Q The -- probably the best place to start -- a
nunber of questions about your exhibits.

A Ckay.

Q Probably the best place to start, though,
woul d be the 50,000-foot level. Not all markets have
assenbly transportation costs. |In fact, there are none
quite like this --

A None.

Q |"msorry. You're quite correct. None of
t hem have transportation or assenbly credits that are
quite like -- exactly like what we have here. What's
uni que about the market conditions in the Western O der
that would justify inposition of sonme or any assenbly
credits or transportation credits, quite apart fromthe
dol l ar figures involved?

A It's our viewin certain of the markets on a
day-to-day basis that not all of those costs are
recovered in the marketpl ace.

Q Does Dairy Farnmers of America charge its
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producers a hauling fee to nove their mlk to plants?
A Yes.
Q Does Dairy Farnmers of Anmerica collect service
charges fromthe distributing plants to which it

supplies mlk?

A Yes.
Q How nmuch of the cost of transporting mlk to
plants, to distributing plants, -- how much of the

haul i ng costs involved in transporting mlk fromfarns
to distributing plants is not covered by the producer
charges?

A | -- | don't have an exact nunber.

Q What's the purpose of the service charges
collected fromdistributing plants?

A To of fset sone of these costs. | guess the
purpose is to offset themall, but it doesn't always
of fset them all

Q If the market were to bear the cost of these
vari ous costs that you' ve identified, and we'll talk
about the nature of themin a mnute, but if the market
were to pay those, would there be a need for assenbly
credits or transportation credits?

A No.

Q So, there's sonething structural about this
mar ket that allows you to tell ne that you cannot
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recover those fromthe market?

A | don't know that it's unique just to this
market, but in -- in this market, we find that the
service charge | evel does not carry all of the costs.
Wil e you pointed out that there were other markets
that have -- well, | guess your phrase was no ot her
mar ket has this exact type, but there are other markets
wi th marketw de service paynment prograns in them and
t hose markets, too, have prem umlevels and costs and
in those markets, the prem uns there do not al ways
cover all of the costs.

There are assenbly and transport credits in
Order 30 and Order 30 has premuns in that market, and
there are transportation credits for supplenental mlk
in Oders 5 and 7 and both of those markets have
prem unms and those prem uns do not cover all those
costs, and the only other marketw de service paynent
that I'mfamliar with that no | onger exists but for a
period of time, the Texas Order had a haul -out, if you
will, surplus marketw de service credit, and again in
t hat case, the market did not carry or cover all of
that cost. But that programdid not find its way into
Federal Order Reform

Q Do you have any testinony to offer with
respect to the Western Order, what percentage of these
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costs of servicing the market are not recovered through
service charge structures?

A | do not.

Q What factors would preclude DFA or any of the
rest of us fromincreasing service charges fromthe
di stributing plants to which we supply m | k?

A | suspect the factors that are present in any
mar ket, just the conpetitive nature of the marketpl ace.

Q So, the marketplace for, let's say, Salt Lake
City is so conpetitive that you cannot increase your
service charges to those plants. 1Is that what your

testinony is?

A The factors and -- and that would be the
chief one, the factors that -- under the conpetitive
| abel , that would cause that to -- to be the case.

Q If we were to see the Departnent of

Agriculture institute in this Federal Oder an assenbly
credit or transportation credit to sone degree, and if
t he amount of noney that could be recovered fromthe
mar ket pl ace were to increase, what nechani sm woul d be
avai l abl e to ensure that that noney was returned --
t hat additional noney was returned to the producers in
t he pool who woul d be funding the assenbly and
transportation credits?

Wuld you like ne to rephrase that? |'m
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sorry.

A Maybe you m ght.

Q | see that frown on your brow there, and |
can understand why. | apol ogi ze.
A Rephrase. |I'mafraid to rephrase it nyself,

| mght get two questions out of it.

Q We're both tired, and | apol ogi ze.

Your justification for asking the marketw de
pool to bear assenbly and transportation costs include
the fact that it's not possible to collect those costs
fromthe marketplace. | think that's your testinony so
far, is it not?

A That -- that is, and that the costs are that
are in there now are not being borne equally across the
mar ket .

Q Al right. Let's get to that one in a
m nute. The next question cones, suppose the
Department were to institute sone transportation credit
or assenbly credit and then subsequently there were an
opportunity to extract fromthe marketplace the costs
of servicing that marketplace. Wat nechani smwoul d be
avai l abl e to ensure that the producers were funding
those credits that are provided for in the O der would
in fact have those additional nonies returned to them
the nonies that are now being borne -- the nonies to
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represent the additional costs of servicing that the
handl ers m ght sonme day be persuaded to provide?

A In the exanple that | gave you for existing
credits, if you were to ask that question in those
mar kets, the answer would be there's not a way to do
t hat .

Q We woul d have to go back to a hearing
process?

A Well, if you chose to go back and affect the
credit structure or with the conpetitive nature in the
mar ket pl ace, it would take sone effect.

Q Unl ess DFA were willing to disclose the
anount of its service charge structure, unless we were,
t hat woul d not be possible, would it?

A That is true. | think that is again true in
any of the markets where those are in place now, that
ki nd of anal ogy.

Q | can't recall if 1've asked you directly.

Is DFAwilling to disclose its service charge prograns
for various custoners in the Western O der Market?

A You did ask that.

Q And what was the answer?

A No.

Q Al right. Let's turn to the 50, 000-f oot
level. Let's turn to the --

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1035
A No. That's better. 50,000 mles awhile ago.
That ' s good.
Q Got a long ways to go, | fear. You nentioned
t he other issue of equity, and I think | understand
that in general. Let's talk about the effect of
transportation credits or assenbly credits on the
concept of uniformpricing for handlers.
Wul d the assenbly credits vary, as you
propose them to accommpdate or to account for the fact
that certain plants are inherently nore efficient to

serve than ot hers?

A In any of the markets where there's
mar ket w de servi ce paynents now, those -- those kind of
t hings don't happen. So, | don't -- | don't see that

there'd be a way for themto happen here either.

Q You heard -- we had sone testinony earlier,
think, fromyou regarding the concept called "every-day
recei pt credits".

A Hm hmm

Q Do you recall that?

A Yes.

Q Can you tell us without getting into
sonmething with which you' re unconfortable to testify
for conpetitive reasons, can you tell us if all of the
pl ants that DFA services in this market have sone
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provision to pay a different anount, depending on how
evenly throughout the week their mlk receipts are?

A |"mnot famliar with the exact pricing
structure in the marketplace, other than to say that
it's ny understanding that we do have a seven-day
receiving credit that allows each handler to receive
some type of credit, depending on how evenly they
receive their mlk. But | don't know nor would | say
t he mechani cs or the anobunt of those credits, if | did
know.

Q Can you tell me if it applies to all of your
cust onmers?

A No, | cannot. | don't know. | do not know
that it applies to all of our custoners.

Q The reason | ask is that we heard sone
earlier testinony about, | think, the Meadow CGol d pl ant
in Boise only receiving certain nunber of days of the
week and so forth. So, if they're offered such a
credit, | gather they're not taking advantage of it.

Do you know t hat ?

A | would have to come to the sanme concl usion
that you did.

Q Well, one of the reasons for an every-day
receipt credit is to induce -- let me ask this as a
guesti on.
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I n your experience, generally, throughout the
country, is the purpose of an every-day receipt credit
to induce a plant to build silo capacity and/or to
adjust its processing schedules so that flow of mlk to
the market will occur at a nore even rate throughout
t he week?
A Yes, those are the purposes for those types
of credits.
Q And woul d that be one of the cost -- would
the -- would that be because it costs nore to service a
pl ant that processes different anmounts on different
days of the week?
A Yes, that would be true.
Q And that's the basis for part of your

approach, is it not, --

A Yes.
Q -- to this proposal ?
A Yes.

Q Those credits are successful in providing a
financial incentive to processors to change their
processing schedule and to increase silo capacity,
shoul d not the cost -- should not that efficiency be
shared back with the producers in the market under your
theory that those costs should be paid by the market?

A In a perfect world, you know, and in theory,
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| would agree with you. |'msure you' ve got sone of

t he sane experiences as the prograns that have been

successful. They plateau. They get nore successful.
They plateau. So, yes, | would agree with you, we
woul d keep -- with the one caveat that it doesn't

al ways work perfectly the way you design it.

Q We can all agree on that. Simlarly then,
would it not be fair to say that a plant which has not
spent the noney or has not -- to invest in silo
capacity or which has not adjusted its processing
schedul e is costing the market nore than a plant which
has made those accommopdati ons?

A Yes.

Q And shoul d there not be sone incentive within
this programthat you' re proposing the producers pay

for to ensure that economc signals are sent to the

pl ants --
A | woul d agree --
Q -- that will --
A -- given your theory, but I'mnot -- |I'm not

famliar with any proposals or any marketw de service
credit prograns that are in existence now that would
mat ch that theory to -- to reality, but I'd be open to
a suggestion or to exploring if there was a
possibility.
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Q Wuldn't it be possible to take sonething
i ke the every-day receipt credit that you have in your
service charge programand take it out of your service
charge programand put it in the Federal Order, so that
there's an incentive back to the producers who woul d be
getting the credit fromthe very same plants?

A | absolutely agree with your theory, and |I've
proposed it to several market admi nistrators, but |'ve
had zero success.

Q Aha. We've found the eneny and he is not us.

A Well, | wouldn't say it quite that way that
you did. But nonetheless, |I've had that discussion.
The general answer is that for a Federal Order that's
too variable of a programto institute, there's a
hesitancy to do that. But | think it's a good idea.

Q Al right. Let's shift fromwhat 1'Il cal
weekend bal ancing with every-day receipt credits to
seasonal balancing. | have sone conceptual concerns
about your approach here. Putting it in perspective,

t hough, | do understand that what you're trying to do
is to assess -- to determine in sone fashion a fair way
to evaluate the costs of seasonal bal ancing.

The approach that you seemto have taken, and
| want to nmake sure | understand this because | don't
want to get in an argument here, I'll do plenty of that
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| ater, but just to make sure | understand the approach,
it seenms to me you' ve taken the experience with the
Smthfield and Beaver plants as the indicator of unused
capacity, have you not?

A Yes.

Q Wuld it not nmake -- have you | ooked at
whet her the seasonal pattern of receipts at the two
plants, which | m ght add appears to be quite
different, has any relationship to factors other than
seasonal bal anci ng?

A | haven't given that a trenendous anmount of
study. | think perhaps sone of that would be covered,
t hough, in the concept of using an average to base from
rather than a peak to valley.

Q l"msorry. I'mnot finding -- maybe you can
point me to where you discuss fixed costs and vari abl e
costs in your conputation of the opportunity costs of

not running those two plants.

A Yeah.
Q Do they exist in your tables or is it in --
A | can -- | can give you the general drift, is

that in theory, there is a difference between fixed and
variabl e costs, and there's -- in prograns |ike these,
t here's sone thought about at which |evel you recover
and which costs you recover because the plant that does
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bal anci ng costs or bal ancing has such a variation even
down to within the week, it gets pretty difficult to
define, you know, with certainty where all of those
costs are, you know.

A classic case, you' d say, well, labor's
fixed cost. To a great extent, if you have idle
capacity, you can lay off workers. But where you have
a -- such a variation within the week, that becones a
pretty blurred line. So, we have not nade any cost
di stinction, other than to acknow edge that and to
poi nt out that, you know, our total calculation ranged
pretty high. So, we've cut it by a third down to 10
cents. But the traditional cost accounting, you know,
fixed cost/variable cost, there's no outline of that in
ny statenent.

Q | mssed that. D d you say in your testinony
you have assumed that one-third of the costs should be
rei mbursed? One-third of the nmake all owance?

A One-third of -- of the Beaver costs was X,
the Smithfield cost was Y, and the |lab and procurenent
cost was Z, X plus Y plus Z was about 30 cents. W --
we requested a paynent of a dinme, so it's about a third
of the cost. Those were costs per hundredwei ght. So,

t hey woul d add.
Q s there any assunption built into that about
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the portion of the make all owances that you've used
whi ch | understand are not cast in stone? 1Is there an
assunpti on about what proportion of those manufacturing
costs that mght be allowed are attributable to fixed
versus variabl e costs?

A No, there is not.

Q Is the assunption that all of it is profit?

A All of it is profit? No. The $2.47
represents the nmake all owance, and so | guess the
conponents of that would be what -- |'ve forgotten sone
of those, but whatever the conmponents of that were when
t hose fornmul as were derived in the Cass 3 hearing.

Q Those things like utility costs, was it not?

A It was a whole range. | guess it was
consi derabl e debate as to what things were in and out.
There was a whol e range of costs, utility costs.

Q Packagi ng?

A Labor, packagi ng, ingredients, nmanagenent
shri nk.

Q Sone of those are fixed costs, sonme of those
are vari abl e?

A Yes, they are.

Q But you didn't -- you didn't reduce it for
t he amount - -

A | did not.
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-- of fixed costs --
| did not.

-- or variable costs?

o » O

A No, | did not. Did not attenpt to nake a
di stinction there.

Q Wul d you agree that that would bias your
nmet hodol ogy towards a larger credit?

A | would. The -- and, you know, the way that
--inny -- in ny statement, maybe | shoul d have read
the whole thing, but in ny statement where we tal ked
about again reducing by -- down to a third and al so the
fact that | would have a hard tine distinguishing
because of the nature of the w thin-the-week bal anci ng,
that some things that you would -- that you would | ay
out in terns of theory as a fixed cost becones harder
to do.

Q Assumi ng we coul d use theory, would you agree
with nme that the variable costs that would not have to
be i ncurred shoul d be excluded fromthis cal cul ati on?

A Yes.

Q And you woul d agree with nme, would you not,
that there were cost factors built into the nake
al  owance di scussions during the hearing process from
whi ch you took these nunbers that covered any nunber of
costs, only one of which was returned on capital ?
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A Yes. That was a w de range of costs.

Q And the return on capital portion and the

i mput ed depreciation, what was -- what was allowed for
in that?

A You know, | don't renenber

Q My recollection was very little.

A That would be in the record. That's probably
true, but it would be in that -- it would be in that
record.

MR. MARSHALL: Al right. For purposes of
briefing, Your Honor, it may be necessary to refer to
exhibits in the hearing that is not -- not the one
we're at today, inasmuch as the proponents have not
chosen to provide here a breakdown of the cost factors
in, for exanple, a study done by RCBS, the Rural
Cooper ati ve Business Service, of various cost factors
which was relied on heavily by the Departnment in its
deci si on- maki ng.

JUDGE CLIFTON: Is that an exhibit that would
still be on the website?

MR. MARSHALL: Well, Your Honor, | hesitate
to say, but | kind of think so.

JUDGE CLI FTON: What you may want to do is
make attachnents to your brief. |If what you're
attaching is part of the official record in another
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case, it should be an acceptable exhibit, even if it
was not introduced while we were still here at the
heari ng.

MR. MARSHALL: Thank you, Your Honor. That
woul d refer to anything in general or including, for
exanpl e, recent studies of the State of California
Estimate of Manufacturing Costs?

JUDGE CLIFTON: | -- | can see it as being
val uable with regard to what M. Hollon has presented
here, and you may have sone exception to it. | don't
think it's a good idea to say in general because it's
-- it's evidence that no one had an opportunity to
confront, address, cross exam ne a W tness about, and
so forth in this hearing.

So, I'mnot asking you to do it in general
but with regard to this particular topic, | think it
woul d be okay.

MR. MARSHALL: Maybe there's a better way to
handl e it, Your Honor. May | -- | note there's nothing
inthis record to cross exam ne either.

JUDGE CLI FTON: Well, you've got a wtness
who' s-- who's adopted a nodel, and you're questi oning
hi s adoption of the nodel, and you may have no ot her
evi dence to offer.

M . Beshore?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1046

MR. BESHORE: Just -- just a suggestion. |
think it's of assistance, and I'mtrying to be of
assistance. The exhibits, Chart 4, Chart 3 and 4, of
-- of Exhibit 44 show on the dotted |line, not the bars
but the dotted line, actual costs per hundredwei ght per
nmont h at those pl ants.

Now, those actual costs involve, you know,
actual ly-incurred fixed and vari abl e expenses. So
t hat, when vol une's down and vari able costs are down,
they're not incurred, and we've got a per-hundredwei ght
nunber. Now, we don't have a |ine item breakout of
what the difference in utilities was per nonth or what
the difference in ingredient costs was per nonth, but
we have a total cost per hundredwei ght divided by
product volume, and | think that m ght be useful to
not e.

MR. MARSHALL: Could I just ask a question?

BY MR MARSHALL.:

Q M. Hollon, is that your testinony, that the
dotted lines reflect the actual costs of the two plants
i nvol ved and not the make al |l owance nunbers that were
used for your assunption?

A Yes, that's correct. But --

Q VWhich is correct? |'msorry.

A The -- on Chart 4, the -- the lines with the
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boxes across it, the single Iines represents the total
operating costs for the nonth for the plant of al
product lines at the plant.

Q kay. As -- as recorded on the books of the

A DFA. That's right.

Q Now, | under st and.

A Qur recording. But if -- if we were to
attenpt to use our actual cost experience, we would be
here for two weeks, and I don't think we would get any
further along. So, | -- | put those costs on the chart
to give sone general idea of their range as well as to
show t hat vol unmes are up, costs are down. Volunes are
down, costs are up. But for the actual purposes,
that's why | chose to use the $2.47 that had been
devel oped in an extensive hearing by USDA and is in use
as we speak in the Federal Order Systemto be a general
representati on of a cheese manufacturing plant.

Qur costs, | think, are probably higher than
that. Those costs generally represent sone |evel of
efficiency, and I wouldn't pretend to say that these
two plants would hold a candle to M. WIlianms' plant
or the Davis' plant. So, those costs are higher, but
if -- 1 don't think it would be reasonable to put
hi gher than average costs into this type of
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calculation. So, we tried to use sonething that is
representative, and | think part of the testinony in
the Cass 3 hearing said those were representative
costs.

Q Does one of the charts give us enough
information with which we can conpare the nunbers that
went into the dotted |ine against that $2.47
assunption?

A Are you saying in January, that box |ooks to
be about $2.90? |Is that what you're asking ne?

Q That kind of thing, yes.

A That's -- it's on the chart.
Q Al right. [It's not on the table?
A It's not on the table. Can -- can you tel
me what difference it -- assune they were in a table.
If we were -- if we were going to use the 2.47 versus
t hose, you know, what -- what difference would it nake?

| mght be willing to give you the table, but | -- |
can't -- since the nunbers are not used in the

cal cul ati on and everyone can understand where the 2.47
came from it seens |ike that that absolute value is
either I like it or I don't, which is, you know,
everybody's judgnent, but the rest of the debate
doesn't seemto have any val ue, which was exactly why I
didn't try to use these nunbers.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1049

Q Elvin, if I were less tired and had had a
chance to look at this in advance, | mght well have
come to that conclusion nyself, but at this point, --

A | guess you wouldn't trust nme, huh?

Q | would trust your honesty, if you were to
have shared this with nme ahead of tinme, as to what was
goi ng on, yes.

But | think the issue I'mgetting at is fixed
and variable, and I thought Marvin -- 1 thought your
counsel was telling me a nonment ago that the dots --

A No.

Q -- are -- reflected -- would give you sone

i ndication of the variable since --

A No.

Q -- it apparently reflects actual --
A No.

Q -- processing costs.

A No, it would not.

Q Al right. Oay. So, you throw into your
assunptions about an appropriate assenbly credit sone
factor for weekend or week -- within a week bal anci ng
costs, some factor for seasonal bal ancing, sone factor
for field services and/or --

A Back up. The fact that those -- the first
two, weekend and seasonal bal ancing costs exist. There
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is no factor, rather than to acknow edge that they're
there. If it was a factor, it would be in the cost
nunbers. So, using the 2.47 in essence rules out the
speci fic nmeasure to say that those -- that those costs
exi st but rather than try to debate whether the high of
$3 and the low of a $1.75, there should be sone
rel ati onship, chose not to go that route.

Q Al'l right.

A Now, the third thing that you asked, yes, and
they tried to develop the last field costs, tried to
have an exhibit to give sonme idea of what that cost
woul d be.

Q Al right. So, let's focus on that third
el ement for a nonent.

A Okay. The effect -- if | understand your
proposal correctly, the effect of that would be that
the cost of field services, including |aboratory costs,
for the Cass 1 market would be borne by the Cass 1
mar ket and the portion allocated to other markets woul d
be borne by sonebody else, is that correct?

A Yes.

Q Who woul d be -- who woul d be the sonebody
else in the case of Casses 2, 3 and 4?

A If I sell mlk to Cass 2, 3 and 4, | would
bear those costs. | wouldn't try to put themin the --
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in the credit.

Q Don't you recover sone of that fromthe
producer s?

A Sonme of that fromthe producers? Fromthe
producer s?

Q well, nmy field staff tell ne, Elvin -- let ne
just explain why | asked you that question. DFA's
paynent prograns involve a 10-cent operating cost
deduction out of each mlk check as, by the way, does
our own, that what | understood was explained to your

producers as covering sone of those kind of costs.

A Yes, that's true. W have that in our cost
structure.
Q If this proposal is granted, would producers

in the Western Order see a change in that 10-cent

deducti on?

A | would in general say no. | think isn't the
ultimte neasure -- | nmean, the mail box price is the
sumof all of the -- of all of the costs and paynents.

So, you know, no matter how you add A plus B plus C or
just A plus B, you know, the -- the -- the -- the
producer is going to say this is what | ended up wth.
So, I'"'mnot quite sure that that, you know, nekes a

di fference how that gets allocated across the line, but
your direct question, would that 10-cent structure
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change? No.

Q So, it's your testinony that the conpetitive
bal ance in the marketplace woul d not change by that
assenbly credit? Let me rephrase the question.

Is it your testinony that DFA woul d not use
that 10 cents to conpete -- to attract producers away
fromother handlers or to attract new producers com ng
into the market?

A First, anybody who perfornms who sold to C ass
1 would get the credit. That's --

Q |"mreferring to producers, not the

cooperati ve.

A | guess | view those as the sanme. But the
second - -

Q | can accept that assunption, too.

A But the second -- second comment | woul d nake

is that I don't know that it would change anything in
t he conpetitive nature of the marketplace. | think
every -- all -- all of the -- everyone in the market
woul d conpete under the sane terns that we -- in terns
of the intensity and conpetitiveness, | don't -- |
don't see where there'd be any change.

Q Well, did | see somewhere in here as we were
going through it a cost estimate of the dollars to be
paid out in these two credits?
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A Cost to the pool ?

Q Yes.

A Yes, there was an estimate nmade of that in
t he exhibit.

Q Do | recall in the range of mllions of

dollars? MIllions of dollars a year?

A Agai n, whatever the nunmber is, the nunber is,
but --

Q How can -- how can that not affect the
conpetitive bal ance?

A | think that's what | said, that the |evel of
conpetition would -- maybe | m sunderstood your
question then, but |I'massum ng that everybody woul d
continue to conpete for producers, conpete for sales
then just |ike they do now.

Q Let's shift gears to the analysis of |ocal
haul mleages in the first table of your exhibit.

A Ckay.

Q We had sone di al ogue about, | think it was,
Table 2 over the weekend, and | --

A Table 1 or Table 2?

Q Well, both these tables utilize an assunption
of a $1.90 rate per mle to haul mlKk.

A Yes, yes.

Q And woul d you agree with nme that's an
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absolutely critical assunption to all of your
subsequent work on these succeedi ng tabl es?

A That's a constant that's applied to every
table or all the calculations of the transportation
credit.

Q Wul d you agree with me that if it's 10

percent off or all the nunbers here are 10 percent off?

A Sure.
Q Let me see if | understand the concept of the
$1.90 rate per mle. |If a producer had a farmexactly

one mle froma processing plant, it would cost a $1.90
per hundredwei ght to nove his mlk --

A $1.90 per nmile?

Q No. He's one mle fromthe plant.

A Ckay.

Q Let's say he's got -- pick a nunber -- 70,000
pounds or a full tanker |oad, --

A Ckay.

Q -- whatever that would be, --

A So, a $1.90 divided by 70,000 woul d be the
per hundredwei ght paynent, if you were one mle away.
That's what the box that's | abel ed "Rate Assunption”
is. It would be -- if it -- if the 63, 000-pound tank
were full, and he went one mle, and the haul er charged
a $1.90, that would be the cost.
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Q A $1.90 would be the total cost of noving
that mlk, 63,000-pound load, froma farmto -- farm
pi ck-up to the plant?

A Right. And if you -- if you multiply you had
a $1.90 per nmile, and you went one mile, so you divide
a $1.90 by 63,000 pounds, that would be the rate.

Q "' mhaving trouble with that. | -- twice --
twice a nonth, | personally have to sign checks to our
contractor haulers. Are you telling me that a farm
pi ck-up of a full trailer load delivery to a processing

pl ant woul d be charged to the DFA the total cost of

$1. 907
A That woul d be per mle, but if you only went
one mle -- that would be unrealistic, but if you went

500 mles, it would be 500 tines the $1.90.

Q Let's stick with easy math for a mnute. |If
it were a hundred mles, you're saying it would charge
you what ?

A A hundred nmiles, and it was a $1.90 per nile,
it would be a hundred tinmes a $1.90, woul d be $19.

Q  $1,900?

A Oh, sorry. $190. | do better with a spread
sheet than | do off the top of the cuff.

Q So, a 190 mles -- excuse ne -- a hundred --
a $190 to nove a hundred nmiles and only a $1.90 to nove
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one mle. lIsn't it a fact that -- I'mrelying on you
now for your general experience as an expert. Isn't it
a fact that hauling costs of -- refer you now to pick-
up fromfarns and delivery to plants are not in fact
based on mles, are they?

A There's no -- no assenbly costs. This is
designed to handle the transport function, and we
frequently get -- go from-- get bills fromhaulers or
transporters that say we're charging you $2 a nmile,
here's the nunber of mles to go, you know, here's your
bill.

Q Now, | may be with you. 1In our rate
structures, we have a rate -- let's say around Jerone,
| daho. The rate for farm pick-up and delivery to the
Jerome pl ant.

A Ckay.

Q If the mlk does not go to Jerone, there is
an additional cost, say, to take it to Boi se.

A Ckay.

Q Are you referring to the additional cost or
are you referring to the total cost?

A well, the -- if you wll, the first thing
that you described woul d be assuned to be covered in
the 80 mles worth of |ocal haul.

Q Well, let's -- let's get to the 80 mles in a
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mnute. |I'mjust trying to figure out what the $1.90
figureis. Is it the additional costs after farm hau
and after the cost of receipt at the plant to nove mlk
nore di stance as opposed to, for exanple, only a mle?

In other words, is it just the line hau
portion or does it include the fixed costs of picking
up mlk at the farm--

A It's just the transport portion.
Q Just the transport portion. Now, how did you
get this $1.90 agai n?

JUDGE CLIFTON: Let ne interrupt. | -- I'm
having trouble with the pace. I'm-- I'mreally
concerned that we're going too slowy for everything we
have to cover before 7, and we've only got two hours
left. 1 don't know what the renmedy is, but | think
need about a five-mnute stretch break.

MR. MARSHALL: Your Honor, | -- | would join
you in asking for a stretch break and sinply say that |
can't do anything about the pace because this is
extrenely inmportant material, and | think that if we
had the time, | could denonstrate that sone of what
we' ve heard may not be correct.

JUDGE CLIFTON: | understand the inportance
and maybe it's true you can't do anything about the
pace. Wat |'mthinking about, and let's take our
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five-mnute stretch break, is perhaps taking a break
fromyour questions, M. Marshall, letting soneone el se
cross examne for awhile and then com ng back to you,
if anyone will step in.

| realize it's always hardest to go first,
but at any rate, let's -- don't go too far. Please be
ready to go again at 5:11.

(Wher eupon, a recess was taken.)

JUDGE CLI FTON: Back on record. All right.
We're back on record. It's 5:13.

Before we resune the cross examnation, 1'd
like to talk with you a little bit about the schedul e
for the remainder of the hearing. W're obviously
going to need to convene in the norning, and I'd |ike
to tal k about dress code and tinme of day. So, let's go
off record for just a nonent.

(Di scussion off the record.)

JUDGE CLI FTON: Back on record. W' re back
on record at 5:17.

W' ||l plan to convene at 8:00 in the norning
and wearing casual clothing, and tonight, we'll plan to
go until 7, and we anticipate concluding with M.
Hol I on's testinony, perhaps taking M. Vetne's
evi dence, and tonorrow that would | eave M. Conover
begi nning at 8, followed by M. MBride.
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Yes? M. Stevens?

MR. STEVENS: Your Honor, could I just --
Your Honor, | -- | just bring this up and suggest it
for what it's worth, and I'ma lawer, so I'mas guilty
of this as anyone, but -- or can be. The point is that
this is -- this is a hearing for a record to be nmade
for the Secretary, basically a factual record of -- of
docunents and testinony and evidence, and -- and |
would just ask -- | -- 1 would -- | would ask that the
attorneys and others who are questioning the w tnesses,
keep that in mnd, and that we don't need to ask
W tnesses questions that would be briefing questions,
t hat woul d be questions that can be certainly handl ed
on a brief that everyone will get an opportunity to
file with the Departnent, and that -- and that those --
the i ssues surrounding those matters can be best done
on brief, and they don't need to be the matter of
exam nati on

| certainly understand that certain
exam nation |leads to briefs and to argunents in briefs.
| understand that. But | also know, having done this
nysel f, that sonetinmes we -- we tend a little over into
the briefing -- nore to the briefing than toward the
adj udi cation of facts, and I would only suggest that
for the record and ask everyone to consider that
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because | think if they do keep that in mnd, it wll
shorten the exam nation of the wi tnesses and -- and al
t hese points can be raised on brief.

That's nmy only point, and | appreciate the
opportunity to make it.

JUDGE CLI FTON: Thank you, M. Stevens.

Now, M. Vetne, thoughts or are you going to
be the next person to cross exam ne?

MR. VETNE: Ch, vyes.

JUDGE CLIFTON: Al right. Thank you. And
t hank you, M. Marshall, for yielding tenporarily.

M. Vetne?

MR. VETNE: Ask questions as opposed to
havi ng t houghts.

CROSS EXAM NATI ON

BY MR VETNE:

Q M. Hollon, you indicated that -- that you
charge producers a hauling charge for their mlk, but
you didn't discuss the charge itself. In this market,
do producers pay the cost on an individual basis of
haul fromfarmto plant in your organization?

A The structure that -- that M. Marshal
outlined where there's a local haul, and it goes a
certain -- it's designed to carry a certain distance
and then there is an additional cost after that that in
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general is borne by all producers. So, that's the
general structure of our hauling arrangenent.

Q Okay. Are you hauling charges to producers

within the Western Market variable from producer to

pr oducer ?
A | -- I -- 1 do not know the nature of the --
of the structure. | don't knowif they're all per

hundredwei ght, if there are stop charges, if there's
di stance and m | eage charges. | -- | just do not know
the nature of the structure.

Q Okay. Are they uniformfrom producer to

pr oducer ?
A Well, you know, we offer volunme prem uns in
this market to producers. So, if you -- if you put

t hose on that side of the equation, they all have the
same opportunity, so that would be part of the
equation, and the rate determned in a conpetitive
situation and there's subset of the board that

exam nes, you know, producer haul.

Q Apart from stop charges and pick-up prem uns,
such as volunme, are producers charged the sanme haul i ng
rate whether they're located pretty close to a plant or
pretty far froma plant?

A | -- I do not know that. The best | could
tell you is that within the subset of the data that's
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in the Market Adm nistrator's Exhibit, our -- you know,
where we have producers in those counties, we follow
t hose averages. They aren't the sanme per hundredwei ght
over all that territory, but that's the best I could
tell you.

Q kay. In this particular instance, it's
because you don't know the answer?

A That is correct. | do not.

Q As a general matter within the DFA system is
it not the case that producers are generally charged
the sane rate for hauling on a mleage basis regardl ess
of whether their mleage fits that actual experience?

A | do not know.

Q kay. Do you happen to have Exhibit 8 in
front of you or near you?

A Exhibit 8? No, | don't.

Q My -- | think that you asked for it fromthe
Mar ket Adm ni strator.

A | do not.

Q Okay. 1'Il start my questions.

JUDGE CLIFTON: He has it now, M. Vetne.
MR. VETNE: Ckay.
BY MR VETNE:
Q The | ast page of that exhibit, Map 3, --
A Yes.
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Q -- your plant in Beaver is one of the
triangles |ocated in Southern Ut ah?

A Yes.

Q Which one is it? The far left, the mddle or
the far right?

A You know, | can't tell you. | don't know.

Q Al'l right.

A | know it's one of those three triangles, but
| don't know which one of the three that it is.

Q Okay. If | represent to you that Beaver is
the mddle third county up fromthe southwest, it would

be the mddle triangle.

A Ckay.

Q Do you know who the other plants are operated
by?

A No, | do not. | would guess that one is the
Western General -- not -- well, | do not know.

Q Okay. Do you whether DFA supplies any mlk
to either of the other two plants?

A If one is in the Western Ceneral, then yes,
we woul d supply mlk to that plant.

Q Okay. And Western Ceneral nakes what kind of
products agai n?

A |"ve forgotten what we said yesterday.

Q Wll, remnd me. It nmakes a variety of --
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A | think fluid or unit products because it can
be a distributing plant fromtine to tine.

Q Okay. Does it al so make condensed products

and water --

A It does nake sone UHT-type products.

Q kay.

A Beyond that, | don't know the rest of the
m X

Q | s that plant regul ated anywhere?

A | think one of the exhibits shows it's

regul ated 11 out of 12 nonths in Order 135, and we
couldn't conclude -- | did not know why it wasn't
regul ated i n Decenber

Q kay. As a UHT plant, is that plant nore
variable in its Cass 1 demand than the -- your
custonmers in Salt Lake City?

A | do not know that.

Q Okay. Neverthel ess, whether nore variable or
| ess, your variability in receipts at the Beaver
manufacturing facility would also reflect Western
CGeneral ?

A As well as the Salt Lake Gty plants, also.
Yes, it woul d.

Q kay.

A MIlk fromthat part of Utah cones into Salt
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Lake -- that | do know, conmes into Salt Lake City.

Q That wasn't ny question. The -- the
variability in receipts at your Beaver plant woul d
reflect variability in demand at the Western General
UHT pl ant ?

A It woul d.

Q kay. And you don't know whet her that

variability is as described by Gossner for its UHT

pl ant ?
A | do not.
Q Are there -- you -- you described the Beaver

pl ant as relatively nodest capacity?

A Yes.

Q Okay. Does that plant receive any mlk from
the bordering states of Nevada, Arizona or California,
to your know edge?

A | do not think that it does.

Q Does it receive any mlk fromeither the
north or the east?

A It may receive sone mlk in Uah that's north
of it, and it may receive some mlk in Uah that's east
of it, but, you know, fromIdaho or Washi ngton or even
outside of the marketing area, it would not receive
m K.

Q kay. The volunes that you show for -- first
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of all, let's go to the two manufacturing plants,
Smthfield and Beaver, which are Charts 3 and 4.

A Ckay.

Q kay. These are daily average vol unes of
actual receipts of Gade Amlk, aml correct?

A There may be sone Gade B mlk in the mdst,
but the overwhel m ng percentage is G ade A mlKk.

Q kay. And is it total receipts by those
pl ants regardl ess of regul ated source?

A Yes.

Q Okay. So, included there could be mlk from
four, five or six different markets?

A In the few cases, very little mlk from
outside the plant cones into Smthfield. Occasionally,
there's mlk fromoutside the market that comes in if
there's an opportunistic purchasing opportunity, but
that's not the major portion of its mlk supply, but
fromtime to tine, there is mlk fromother than O der
135 that's processed there.

Q Okay. Do you nake cheese at those plants for
t he purpose of marketing cheese and -- and having a
revenue stream from cheese?

A Yes, we do.

Q kay. Do you have contracts to sell the
cheese production fromthose plants to other parts?
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A A portion of the cheese that's nade at those
pl ants do have sal es contracts.

Q kay. And how was the rest of the cheese
mar ket ed?

A On a week-to-week basis or outside of having
a contract.

Q kay. Is the mgjority on a week-to-week or
spot basis as opposed to contract?

A Probably a majority of the cheese nmade woul d
be under a contractual basis, on an annual cycle.

Q kay.

A There'd be surges in production. |It's pretty
hard to have a contract when you don't always know t hat
there's going to be supply there.

Q Do you know whet her those -- those plants,
either one of themor both, receive condensed m |k or
other fornms of skimmlk solids for purposes of m xing
with mlk to make cheese?

A Fromtinme to tinme, although both have limted
capacity to use condensed m | k because of the nature of
the plant, but fromtine to tinme, they do receive
condensed.

Q Okay. Do -- and that's for both plants?

A I"mnot famliar with Beaver, if it does, but
Sm thfield does.
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Q kay. And with respect to both plants, to
the extent you're famliar, do the plants receive raw
reverse osnosis or ultra-filtered m|lk?

A No, they do not.

Q Do you know for a fact they do not?

A That's correct.

Q kay. And do either of those plants or both,
if you know, receive surplus cream from other sources,
ot her than producer m | Kk?

A | do not know.

Q Is it not coomon for cheese plants to receive
cream bul k creanf

A It -- it is, but I do not know what their
make-up is.

Q kay. So, you don't know whet her they
recei ve bulk cream for cheese from say, California or
Col orado or Oregon or the M dwest?

A As a general rule, in DFA, nost of the cream
purchases are directed towards our Keller subsidiary
and not to our cheese plants. So, | would say that for
the nost part, the answer to your question would be no.

Q kay. Is it not true that on a nonth-to-
month basis, it's very profitable to market both
California creamto Federal Order |ocations?

A Yes.
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Q kay. And if it is profitable to do so in a
gi ven nmonth, would you not seek to market California
creamto one of those two |ocations?

A If you -- if you could, but again when we do
nmove creamout of California, which we don't do a | ot
of, but it generally goes to our butter plant.

Q Your butter plant where?

A Waynesbor o, Texas.

Q The -- going now to Charts 1 and 2 or Chart 1
and Chart 2, again it -- Chart -- does Chart 1
represent the average actual daily deliveries to your
Salt Lake Gty Cass 1 custoners?

A Yes.

Q kay. And it's not just daily deliveries for

A Correct.

Q kay. And who woul d be the custoners whose
mlk is aggregated in Chart 17?

A The National Dairy Holdings Plant, the Dean
Foods pl ant, and the Kroger plant.

Q Does National Dairy Hol di ngs plant have
anot her nane?

A Cream o' Weber

Q kay. Is it only those three plants?

A Yes.
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Q Okay. It doesn't include, for exanple, mlk
goi ng to Dannon?
Q No.
Q No. Do either of those three plants, Dean,

Cream o' Weber or Kroger, have significant ice cream or

Class 2 -- other Cass 2 operations?
A | do not know.
Q Does that nmean you al so do not have know edge

of the Class 1 relative to other classes at those
pl ant s?

A That is true.

Q Are you aware that there -- is the
seasonality and demand for C ass 2 products that is
different fromdemand for fluid mlk?

A In sonme cases, yes. Ice creamwould be the
bi ggest case, but the other products, the seasonal
variation is great.

Q Al'l right. Do the deliveries shown on Chart
1 and Chart 2 include deliveries of mlk from al
sources to those plants, including, to the extent it
happens, sources other than Western O der producer
mlk?

A The overwhel mng majority of mlk would be
deliveries fromWstern Order producer mlk.

Q | understand that. But to the extent, for
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exanple, sone mlk is diverted from say, the Dannon
pl ant for agreed-upon non-Class 1 use to the Kroger
plant, would that showin this chart as a delivery to
Kr oger ?

A | can't tell you if it could or it couldn't.

Q Okay. Now, with respect to mlk that has
associated with this market from California sources,
would it be correct that that m |k has touched base for
pool i ng purposes at one of the three Salt Lake Gty
pl ants that you nentioned?

A Li kel y, yes.

Q kay. And would this -- are those -- those
deliveries began in January 2001, is that correct?

A | think they would be pretty clearly noted in

the materi al .

Q kay. The -- | think it's Exhibit 6. The
tabl es on producer mlk by -- by state and county
reveal that there was a surge in -- an initial surge in

California mlk pooled in the Western Market in January
and a second surge in Muy.

Wul d those deliveries be reflected in the
average deliveries for the nonth of January and May in
Chart 1?

A To what ever extent the touch-base vol une
m ght have been, that woul d be true.
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Q kay. Do you know of your personal know edge
whet her those deliveries -- any of those deliveries
were made in such a way that other mlk deliveries to
the distributing plants of an equival ent vol ume woul d
have to be transferred back out of those plants?

A In terns of punped-on and punped-off?

Q Well, you know, it may not be within the sane
hour, but, you know, --

A | don't think that would be the case. So,

t hi nk the answer's no.

Q You think the answer's no?

A Correct.

Q You haven't inquired whether that happened or
didn't happen?

A No, | have not.

Q To the extent that it may have happened, it
woul d be reflected in higher daily deliveries for the
nmonth in which it happened, wouldn't it?

A If it would have happened, there's no other
way to cone to any conclusion other than that, but I
don't know that it did happen.

Q Okay. And during the nonths that California
m |k was brought to -- to Uah to touch base, the
Western Market m |k would have been backed out and
delivered -- probably delivered to one of your -- one
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of your manufacturing plants, correct?

A It woul d depend on the demand of the day and
the supply of the day. It could have been a scenario
where there was extra mlk ordered, and it was tail ored
to conme on the high-demand days of the week.

Q Well, let's see. W're looking at -- I'm
| ooking at Chart 1 now, which is a nonthly delivery.

A Ckay.

Q So, we're not |ooking at days of the week.
Well, no, I"'mnot |ooking -- strike that. Strike that.

|"m 1l ooking at the nonthly for -- for

Smthfield and the nonthly for Beaver.

A Ckay.

Q To the extent that -- not just to the extent,
to-- 1 had it at ny fingertips a mnute ago. Al
right. Exhibit -- | think it's 6, Table 6, which is

the Market Administrator's exhibit, shows 22 to 30
mllion pounds of mlk pooled from California on each
of the nmonths of January through -- through April.
Wul d you agree with ne that that's probably

nore than -- than -- than the peak or extra delivery
demand by your customers for those nonths?

A Tal ki ng about the total nonthly vol unme?

Q Yes. Your custoners in -- in those nonths
woul d not have had use of an additional 22 mllion
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pounds?

A Probably true.

Q kay. So, --

A The vol une delivered was only the touch-base
volume. So, in no case did 22 m|lion pounds deliver.
The only --

Q Al'l right.

A -- delivery requirenment for pooling would
have been the touch-base requirenent.

Q Al right. During the nonth of January,
would it be fair to say that during the nonth of
January, the mlk fromthe producers represented in
California mlk all touch base during that nonth?

A If I answer no, M. Daugherty would get after
me. So, | better say yes.

Q Okay. And are the California producers
fairly large?

A Yes.

Q So, the touch base for large California
farmers woul d have been -- would have been a
significant volume. | knowit's not 22 mllion, but
for all of the producers to touch base once woul d have
provided a significant volunme to those plants?

MR. BESHORE: About 131st of pool ed vol une.
MR. HOLLON: Probably a pretty good
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cal cul ati on
MR. VETNE: Yeabh.
JUDGE CLI FTON: Wuld you repeat it, M.
Hol I on, so we have it, please?
MR. HOLLON: About 131st of -- for 22-285-895
di vi ded by 31.
BY MR VETNE:
Q Al'l right. Do you know what day of the week,
whet her those producers woul d have been delivered at
t he beginning of the nonth in order to be pooled for
the rest of the nonth?
A | do not.
Q You don't know whether their deliveries was
clustered wthin one or two or three days?
A | would -- it's ny recollection that they
wer e staggered across the tinme period.
Q kay. And as the Order was interpreted back
t hen, would that have neant that they couldn't pool
until after the first time they touched base?

A Yes, if that's the way it -- that was the
interpretation, then that was the -- the answer's yes.
Q kay. And again on Table 6, would it be

correct to assune that an additional nunber of
producers touched base for the first tinme from
California in the nonth of May when the nunbers went
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fromthe 20s to m d-70s?

A Sonme portion of that would be additi onal
producers.
Q And do you know -- have any information to

what extent, at | east on those two nonths, either

nonthly deliveries or daily deliveries would be

reflected in -- in the charts for manufacturing plants?
A No.
Q Okay. Now, we've -- what other markets or
unregul ated custoners are supplied -- just leave it.
A Are you going to use it again?
Q | don't know.

A Oh, okay.

Q What ot her federal markets or non-federally-
regul ated custonmers are supplied by DFA Uah m | k?
We've established -- I'"msorry. W established New
Engl and because Dannon is regul ated there, and we've
talked a little bit about Col orado, that there's sone
mlk flow fromUah to Col orado?

A No.

Q No. Does sone nmlk flow fromUah to other -
- you told nme other markets.

A No. The only -- whatever Dannon sells and
where it distributes its product, and, you know, if any
ot her customer distributes sonewhere el se, but, you
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know, to ny know edge, we don't market m |k produced in
Utah in -- off the farmto Texas or to Onhio.

Q Does m |k fromany DFA U ah producers go to
plants that are not regul ated? For exanple, not
federally regulated. For exanple, a state-regul ated
Class 1 plant or an unregulated Class 1 plant or to

Cl arke County, Nevada, for that matter

A There may be sone. | don't think there's
any. If it is, it'd be very small, and |I'm not aware
of any. We may sell sonmething to the prison. | think

that was referred to earlier today. Their plant is
unregul ated or exenpt, but I'mnot aware that we have
any large volunmes to any plants |ike that.

Q When -- now, we discussed earlier and one of

my clients, | can't renmenber which, said DFA supplies

m |k for manufacturing into Idaho. | think d anbia,
right?

A Yes.

Q s that a contract vol une?

A Yes.

Q Okay. And does DFA have contract volunes to
-- contracts to supply other manufacturing facilities
in the region?

A | don't think so.

Q Sorrento-Lactalis isn't supplied by any DFA
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mlk?

A | think that perhaps we sell the mlk on a
spot basis, but I don't -- 1 -- 1 don't think that
there's a contractual volunme there, but I'mnot aware.
| -- I do not know. The only -- the only one that |I'm
aware of is -- is the danbia arrangenent.

Q kay. And does d anbia require by virtue of
the contract, and I know you commtted to supply a --
an even anount of mlk on a nonth-to-nonth basis.

A Those are two di fferent questions, and the
contract has sone volunme paraneters to it, and it's not
al ways uni form

Q kay. There are volunes. Gkay. Are those
-- is your commtnment to supply manufacturing mlk, for
exanple, to Ganbia reflected in the variability of
recei pts at Beaver or Smthfield, wherever it is?

A CGenerally, no. Those supplies are not from
the sane general -- fromthat area.

Q Okay. And when there is seasonal variation
in the supply of mlk producers that DFA sends to
G anbia, for exanple, excess in May or April, where
woul d that mlk go?

A Say that again.

kay. Let nme start again. Okay?
A Ckay.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1079

Q Did -- DFA supplies mlk to danbia, correct?

A Correct.

Q That m |1k comes froma group of producers who
are DFA nenbers who are conveniently |ocated to
G anbia, correct?

A For the nost part.

Q kay. On occasion, because of seasonal
surplus or herd expansion, do those producers produce
nmore mlk than G anbia is required to accept?

A To answer that question, it's beginning to
get into the details of the contract wwth G anbia. So,
| have no other -- 1'mgoing to stop.

Q Yeah. Well, I"mnot going to ask you to get
into the details.

A Then | woul d say no.

Q kay. Is it -- so, you have no bal anci ng
costs involved of your own --

No.
-- in supplying that market?
No, that's not true.

It's not true that you have none?

> O >» O >

W have -- we -- we would -- we would not --
we do have bal ancing costs in supplying d anbia.

Q kay. And can you tell nme where -- where
m |k that doesn't go to G anbia would go on days that
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it doesn't go to G anbia and that group of producers?

A It's other DFA custoners or DFA plants.

Q kay. And those plants could include the
Smthfield or Beaver plants? Well, not the Beaver one.
Sm t hfi el d.

A And generally not the Smthfield plant. So,

t he answer would be to other DFA custoners, not to
ot her DFA plants, because we --

Q kay.

A -- have no plants.

Q O her DFA custoners, neaning the Cass 1
plants in Salt Lake City?

A O ot her DFA custoners in |daho.

Q O Boi se or Pocatello?

A Yes.

Q Ckay. Al nost done here. |s DFA -- does DFA
have a conmtted -- have a contract conmtting it to
supply mlk to Dannon?

A We have a supply contract with Dannon.

Q And does -- do Charts 3 and 4 reflecting the
receipts at the manufacturing facilities reflect,
directly or indirectly, variability in Dannon's demands
for mlKk?

A Yes.

Q Does DFA have -- supply any stand-al one C ass
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2 plants in this market? Are there any?

A | was trying to run through that nyself. |
think that there are sonme, but | think that for the
nost part, they -- but they buy very little mlk. They
buy ingredients but very little mlk. So, -- | think
in general, the answer would be no, but | don't have --
you know, even if we went down and | ooked at all the
plants, | couldn't tell you for every one because | do
not know every one.

Q Okay. Does DFA nmarket condensed mlk in this
mar ket ?

A Yes.

Q Okay. And condensed mlk is an ingredient
just like Cass 2 plants?

A Yes.

Q And if condensed mlk is marketed, it can be

pool ed?

A The mlk that's produced to condensed can be
pool ed.

Q Yes.

A Yes.

Q Okay. Wuld the mlk received at the
manufacturing plants in Charts 3 and 4 reflect
variability in demand by custonmers who receive
condensed mlk in this market?
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A Yes.

Q And would it be fair to say that sone of
those custoners are pool plants and sonme of them are
non- pool plants?

A Yes.

MR. VETNE: (Ckay. Thank you. Thank you,
El vi n.

JUDGE CLI FTON: Thank you, M. Vetne.

Furt her cross exam nation? M. Marshall?

MR. MARSHALL: Thank you for the break, Your
Honor. It will help speed things up.

JUDGE CLI FTON:  Thank you.

CROSS EXAM NATI ON

BY MR MARSHALL.:

Q | think we've established, M. Hollon, that
the $1.90 figure is a cost per rolling mle and does
not include the cost of farm pick-up and does not
include the tine spent in the receiving bay at a
recei ving plant being unl oaded or waiting to be
unl oaded and so forth, is that correct?

A | would agree with that.

Q And direct your attention again to that Table
1 of your exhibit.

A Tabl e 1?

Q Yes.
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A Ckay.

Q The rate per hundredwei ght shown in that
center graph, the center table, --

A Yes.

Q -- that was fromthe Market Adm nistrator's
survey of hauling?

A Correct.

Q That woul d be intended, would it not, to
cover both the cost of farm pick-up and the cost of
receiving it?

A Yes.

Q Wul d you agree with me that the conputation
then that you've made as to mles in that center table
is simply not useful and does not in fact depict
anything at all relevant to this hearing?

A No.

Q Well, help ne now You're going to divide a
rate per hundredwei ght that includes the cost of pick-
up and receipt by a nunber that doesn't, and -- and --
and aren't you m xing apples and oranges right there?

A Well, again, the goal was to try to cone to
some reasonabl e establishment of a mle that was
sonething different than by that.

Q Is it your testinony that the average rate
per hundredwei ght shown in the Market Adm nistrator's
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exhibit in both Oders would fund the novenment of mlk
a 122 m|es?

A Under these scenarios, Yyes.

Q So, a mnute ago, you told ne that the 36.85
cents included both farm haul and receiving costs as
well as rolling mles. You' re going to divide that by
rolling mles, and you're going to call that the mles

that 36.85 cents is going to nove --

A That's --
Q -- that mlk?
A -- the best estimate that | could cone up

with with the data that | had, that | felt would -- |
felt this approach is the better approach than to
establish -- pick a nunber out of the air.

Q Based on your experience in mlk marketing,
woul d you agree with me that a 36 and a half cent
hauling rate would reflect a relatively short distance
between farm and plant, say less than a hundred m |l es?

A Haul ing rates vary frommarket to market to
market, and there's a wde variation in rate and mles
covered. Producers in different -- different parts of
t he country, you know, whether it be the Upper M dwest,
the M d-East, Southeast or Sout hwest, you know, face a
wi de variety.

Q Turn to the second table. | kinda think
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we're getting kinda close to being done here. The
tabl e that shows at the top Boise, Jerone, Smithfield
and Beaver.

A Yes.

Q And the Iine differential at shipping

| ocati ons.

A Yes.

Q | s that accurate as to Smthfield?

A It's intended to be. Is it not?

Q | think not.

A kay. If it's not, I'"Il correct it. But --
and 1'll be glad to do that, but in the sense that
Smithfield is 80 mles, | guess we could put zero or
500, but it still would be zero.

Q Is the credit at Beaver a $1.60? | don't

know t he answer to that.

A Got a map in ny book. GCkay. Getting a sign
the answer's yes fromour folks in the market.

Q It is a $1.607

A Yes. Smthfieldis -- Smthfield is wong.
Smithfield should be a $1.90 instead of a $1.60.

Q But Beaver's correct?

A Beaver's correct.

MR. MARSHALL: No further questions. Thank

you.
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MR, HOLLON: Ckay.
JUDGE CLI FTON:  Thank you, M. Marshall.
M. Tosi?
CROSS EXAM NATI ON

BY MR TOSI:
Q | have several questions for you. Wuld you
agree that the -- your proposal for the transportation
credit constitutes a -- what could accurately be

referred to as a marketw de sort of thing?

A That is the design. Yes, it would, in our
opi ni on.

Q And it's your testinony then that the -- your
proposal conceptually woul d benefit all producers in
t he mar ket ?

A The way the proposal is designed, any
producer who -- who fills that role collects for the --
collects the credit for the service. So, it's anybody
who serves the Class 1 market could collect the credit.

Q kay. And in that regard, the nunbers that

you' ve conme up, the rates for the transportation part

of -- the --
A . 302 cents.
Q kay. .302 cents --
A Yes.
Q -- per hundredwei ght is based sonewhat on DFA
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costs?

A Yes.

Q And that the 10-cent assenbly credit is
simlarly based on DFA costs?

A Wth regard to the bal ancing portion of that,
| would say it's based on the 2.47 is the cost figure
that's derived out of Class 3 hearing. The -- you
know, the procurenent piece is based solely on DFA
costs.

Q Okay. Since you brought up the Cass 3 and 4
hearing, if the -- when we get to a final decision on
the 3 and 4 hearing, to the extent that we nake
al | omances and new factors m ght change, woul d that
i npact on the issue --

A Certainly.

Q -- of the proposal?

A | f the conbination of those nunbers resulted
in 3.27, then that nunber would be used. |If it
resulted in a $1.47, then that nunmber woul d be used.

Q kay. Also, your testinony, if | recall
correctly, indicated that there may cone a tinme when we
need to review the rates.

A Yes.

Q And that the rates could change --

A Yes.
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Q -- as a result of that.

A Yes.

Q Wbul d you support the notion of giving
authority to the Market Admi nistrator to establish and
adj ust that rate?

A Yes, | would. | don't know if they would
want to accept that, but I would --

Q O -- or would you envision that it would
have to come to a vote?

A | guess ny personal preference on that issue
is that it be treated |like Section 7 --

Q Just like the version that's --

A Yes, | think that would be reasonable, if --
if it were put into place, that that |anguage coul d be
used to review the rate fromtine to tine.

Q Regardi ng the assenbly credit, and correct ne
if my observations are -- are -- are wwong on this, but
the assenbly credit construction theoretically seens to
be based on what mght -- you used the term "bal anci ng
cost".

A Yes.

Q And it's largely reflective of what woul d
becone the -- or what would or what is the unused pl ant
processi ng capacity --

A Yes.
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Q -- at manufacturing plants.

A Yes.

Okay. And that you al so recogni zed there are
ot her costs and they're articulated well in your
t esti nony. The sumtotal of all that added up to 30
-- about 30 cents.

A The data that we put forward denonstrated
that. CQur nunbers and cal cul ations cane up to 31.4
cents, | think

Q kay. So, it's basically the summati on of
using two processing plants, plus other costs?

A Yes.

Q Okay. And the other costs basically says
that these other things that | did, they add up to

this. There is this nmuch mlk on the market, this nuch

of it's Class 1. | take that and divide it by --
A Yes.
Q -- what you did and you cone up with at | east
A That was the mathemati cal conputation, yes.

kay. And how did you reduce it down to 10
cents is not --
A There was no scientific nethod to that. That
was just an art of again -- | think the ideais to try
to be conservative, recognize the argunent that M.
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Marshal | put forward regarding fixed and vari abl e

costs. That was a valid argunment, but | don't -- |

don't see a way to -- to mathematically work through
it, and the answer would -- would -- would reduce the
nunber. So, that was -- that was to be conservative,
to recogni ze that cost and to try to have -- and to --
to have a | ower nunmber that would not be -- the | ower
the credit, the -- the less potential to abuse the
situation.

Q Okay. Wiat does balancing in and of itself
have to do with assenbling mlk to make it available to
service the Class 1 market? | nean, hasn't the mlk in
effect already been assenbled and the m |k has a choice
wi th DFA, for exanple, as a marketing agent to deci de,
you know, is it demanded by ny custoners in the Cass 1
market or 1'mgoing to leave it in ny cheese plant?

| nmean, the mlk has already been assenbl ed
and maybe we're arguing semantics here, but it -- it
woul d seemto ne that another formof a marketw de
service paynment in other places sonetines is referred
to as a balancing credit.

A | know, you know, debate over that. The
assenbly credit is -- is atermthat's used in Chicago.
| just adopted that, but the -- the --

Q You' re equating assenbly and bal ancing sort
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of in the sane |ight then.

A | woul d say conceptually, there's a transport
function that to ne is -- is -- is identifiable under
the method that | chose, and there's one set of costs
that are there, and there were other costs that | tried
to break out and identify, and | gave themthe | abel of
assenbly, but it can have service -- |I'mnot hung up on
t he term nol ogy.

Q kay. Okay. The record just -- the -- your
under standi ng of the construction of a Cass 1
differential. Wuld you agree that in the Western --
in Order 135, that the $1.60 Cass 1 differential is

the lowest Class 1 differential that we have --

A | think that's correct.

Q -- in the country?

A | think that's right.

Q | think maybe perhaps with the exception of

Deep River Falls, Mnnesota, or --

A |"ve got a map right behind you in ny
not ebook. | can | ook --

Q It's one -- it's one of the | owest.

A If it's not the lowest, it's anong the
| onest .

Q kay. And is it your understanding that the
construction of the Class 1 differential was to
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conpensat e producers for the additional costs that they
incur to nmake their mlk available and to cause their

mlk to be delivered to CQass 1 outlet?

A You go back to the nodels. That woul d be at
| east one of the -- one of the considerations that --
that was in that charge, the way the -- the way those
types of nodels were put together. So, | would agree

that yes, there's sone relationship in there.

Q And if the Cass 1 differential was
constructed to reflect additional marketing costs to
cause producers to deliver their mlk to a Cass 1
outlet, that it conpensates for the transportation
costs that may be involved in doing that?

A That woul d be certainly the design. It
doesn't necessarily nean that we find oursel ves today
all of those costs are covered by the differenti al
service, and | don't think it was intended to cover al
of the costs.

Q And -- and is it -- is it your -- the
intention of your transportation credit assenbly
proposal to capture all of those costs?

A It is not. |In fact, we included cal cul ations
in the transport, at least in the transportation
credit, to point out that in every case covers a
fraction of the cost, and we're going to try the best
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we could with using all the same assunptions and data
to point out that the fraction of the costs that are
covered, and in no case was it -- the highest was 69
percent, then that included -- that included both the
differential and the credit. The credit alone in the

exanpl es that we gave, the highest was 42 percent of

t he costs.
Q | magi ne hypothetically, if you wll, that if
the construction of the differential -- excuse ne --

that the -- the differential here in the Western O der
was, say, perhaps as high as -- as low as $2 and as
much as $3 in -- in range on the -- on the -- on the
Class 1 price service.

To the extent that that -- those Cass 1
differentia |levels are adjusted from-- to reflect the
relevant difference in the value of dass 1 mlk from
an alternative source, -- strike that. That's not a
devel oped- enough question to ask.

Previ ous testinony by other producers and
other interests here in the hearing have nmade it pretty
clear that -- that they would love to be able to supply
the Cass 1 market and because of their limted
abilities to have access to the market or for whatever
their reasons were or are, they're unable to enjoy
supplying the Class 1 market to the extent that they
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seemto be willing to, want to. Ckay?

A Hm hnm

Q How woul d you reconcil e those sorts of
statenments with the need to renove dollars fromthe
pool, off the top of the pool, and thereby further
offset the Class 1 differential incentives that already
exi st to encourage and cause mlk to nove?

A kay. | would say first that you have to
take those statenments and you can't just accept them at
face value. You also have to consider the notivation
behind themto -- to decide, you know, how believable
or to what extent they are true.

Secondly, there was al so evidence that, you

know, was -- didn't say that it was -- it was outright
incorrect, that there was -- that everything that was
caused was not -- proposed was not correct. So, that

woul d be one point.

Secondly, if | renmenber ny train of thought,
| suppose conceptually, we would have agreed with M.
Carl son's proposal and representing producers, you
know, we can find sone conceptual agreenments with it,
but practically, we didn't think it would be heard. W
knew it had been turned down prior to the hearing
because soneone did propose that. So, we deci ded not
to go there and felt like that this was the next best
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opportunity.
Q Coul d you refresh ny nmenory on which --
A M. Carlson's proposal to raise the Cass 1

price to offset the cost of the transportation assenbly

credits.
Q | under st and.
A So, that was not an avenue that we felt was

going to be successful.

Third, we feel like there are costs that are
not -- that are not borne in the marketplace but are
shared, that the benefits are shared by everyone, and I
think -- | think the final thing that I would say is
there's sone interrelationship between the question
that you asked and the question that we hope the
Secretary reviews and | ooks at and that is, that it is
important to decide the rules for who shares in the
pool returns and that perhaps the answer to that
guestion may result in, you know, additional revenues
to attract mlk and to pay Class 1 dollars.

If -- if -- if the Secretary |ooks at the
data as we have and says there seens to be a | ot of
peopl e sharing in the pool returns, far nore than any
reserve could be in the marketplace, that would raise
that price level. So, | think that those woul d be
raised to reconcile the answers to the questions that
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you asked.

Q kay. It's inportant for DFA -- for you to
keep, for exanple, your Beaver and Smthfield plants
bot h open and operating at the nmaxi mum capacity as nuch
as possi bl e?

A We have exactly the sanme notivation that M.
Wl liams has and that Jerone Cheese has, M. Davis has,
that at -- at maxi num capacity, plants run the nost
efficiently. W -- because those plants serve sone
bal anci ng function, that we cannot do that, but the
bal anci ng function is inportant to the marketpl ace.

Q Okay. And to the extent that you are
servicing the dass 1 market, you -- | think your
testinmony is that you -- you -- you are able to
negotiate a -- a prem um above m ni mrum Order price?

A We negotiate sone prem uns above m ni num
Order prices. Yes, we do.

Q And to the extent that your Beaver and
Smthfield plants are used to bal ance that function, is
t he unused plant capacity that you' re forwardi ng now
for us to consider in ternms of comng up with your
assenbly price, is that a factor in determ ning how
much you try to negotiate to get out of the marketpl ace
as an over-Order premumto cover those costs?

A Yes. W | ook at the cost of servicing the
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market. That's one of the costs. So, you attenpt to
recover the cost that you have, and you put that in
your prem um negotiating structure, and agai n that
t hought process would be no different in Federal Orders
5 and 7 where they have sone nmarketw de service
paynents and premuns in those markets and no different
t han Federal Order 30 where they have premiuns in the
mar ket pl ace and mar ketw de service paynents, and both
si des, you know, have those included in their
negoti ati ons.

MR TOSI: Okay. | think that's all | have.
Thank you, Elvin.
MR. HOLLON: You're wel cone.
JUDGE CLI FTON: Thank you, M. Tosi.
M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:

Q M. Hollon, do you know whet her DFA has
producer nenbers in this market whose mlk ordinarily
is hauled nore than 80 mles to the nost efficient
outlet for that producer?

A |"mnot sure if | can -- | can answer the
guestion the way it was constructed. There is mlk
from DFA nmenber farnms that is hauled nore than 80 m|es
to --
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Q On aregular -- on a -- let's start with
this. DFA menber mlk in this market, at |east for
sonme producers, is hauled nore than 80 mles on a
regul ar basis to their regular customer, correct?

A Yes.

Q And that is because DFA finds that the nost
efficient nethod to market that producer's mlk,
whoever or wherever he or she may be?

A On any given day basis, the demands of the
mar ket would call for that transaction to take place.
So, it happens on sone days, and on sone days, it
doesn' t.

Q Yeah. You referred to -- part of your
testinmony, to some services that are included in costs,
like field services. Gkay. |Is it not correct that you
incur field services for your Grade A patrons
regardl ess of where you market your m |l k?

A Yes.

Q kay. And with respect to the -- the
producer, whatever the nunber of volune that we
di scussed a mnute ago, whose mlk is ordinarily haul ed
nore than 80 mles, that producer's mlk would be
haul ed nore than 80 m | es regardl ess?

A | don't think so, but try it again.

Q Al right. About 90 seconds ago, | thought
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you agreed that there are at |east sone nenbers whose
mlk on a regular basis is hauled nore than 80 mles in
the Western Market to the plant that DFA finds it nost
efficient to market that mlk, correct?

A Yes.

Q kay. So, with respect to that producer,
that m |k would nove there anyway as the nost efficient
outl et and DFA does not incur any additional costs,
additional costs, nerely -- merely by transportation in
excess of 80 m | es?

A Well, to the extent that there may be a
bal anci ng mar ket or sonme other market on the way and it
doesn't go there, it goes to -- goes to Sout hwest Ut ah,
cones into Salt Lake City. That's nore than 80 m | es,
and so on a given day when it's denmanded by the Cass 1
market, it goes nore than 80 mles, and the days that

it"s not, it stays in the Beaver plant to be bal anced.

Q My question with respect to this scenario
whenever --
A Ckay.

Q Wherever it exists, that mlk of a producer
is hauled nore than 80 -- 80 mles to a distributing
pl ant because that is what DFA finds nost efficient for
t hat producer?

A On that day?
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Q On that -- at any time, yes. Regularly ships
m |k of a producer nore than 80 m | es because that's
what DFA finds nost efficient.

A Ckay.

Q Okay? If you get a transportation credit for
m |k of that producer, you would be goi ng beyond your
obj ective of recovering additional costs for that
transacti on because that is a cost you incur in any
case, and you would incur in any case, and you can't
avoid in any case, correct?

JUDGE CLI FTON: M. Beshore, do you have an
objection to the question?

MR. BESHORE: Yeah. | don't think there was
any testinony anywhere, and it conpletely m sstates the
record. There's no testinony anywhere that the costs
for which reinbursenent is sought are additional costs.
They're costs that are borne every day by supply in the
market. So, the prem se is conpletely w thout any
foundation. They're costs that are incurred every day
mar ket wi de whi ch generate marketw de benefit that are
shared in the blend price for which sone parti al
rei mbursenent is sought.

JUDGE CLIFTON: M. Vetne?

BY MR VETNE:

Q Paragraph 2 of your testinony, Exhibit 43,
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first sentence, "Areas of Additional Costs". Further
down in the sane -- in the sanme page, you refer to
"di sproportionate share of costs".

A Hm hnm

Q Now, let ne just ask a different question.
Are you seeking to recover for your Class 1 sales costs
that woul d be incurred by DFA and are incurred by
ot hers, regardl ess of whether it goes to Class 1 or 2
or 3 or 47?

A We're seeking to recover costs of servicing
the Class 1 market that is --

Q That woul d be incurred regardl ess of where
the ml|k goes?

A If you would |like to conme and nake a
proposal, you can.

Q No. |I'masking you -- |I'masking you if
you're seeking to recover nore than the costs -- if you
are seeking to recover costs that are incurred by
everybody for doing what they do every day, just
marketing mlk in the nost efficient way, or are you
seeki ng those costs which are additional to you because
you serve the Class 1 market and don't put themin
ot her uses?

A And | guess | would say that again, we're
seeking to cover -- recover costs of serving the O ass
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1 market that are not recovered by the returns, and the
Class 1 market is what builds the blend price and
everyone shares in the bl end.

Q Okay. And you're seeking to recover at | east
sonme of those costs, even though they're not in
addition to costs that you and everybody el se incurs
for marketing any mlk, such as field service costs?

A Say that again.

Q Okay. You are seeking to recover because you
make Class 1 sales costs that are incurred by everyone
simply in the process of marketing mlk that are not
uniquely related to additional costs to serve the O ass
1 market; for exanple, field services.

A | think we took the field service costs and
applied it only to Cass 1 portion of the market.

Q | understand that's what you did.

A Okay. Then that's what we did.

Q You incur field service costs when you supply
Class 2 and Cass 3 and Cl ass 4, correct?

A Didn't associate those with credit.

Q kay. And is your field service cost any
different for mlk that you put together to send to a
bottling plant for Cass 1?

A No.

MR. VETNE: Ckay. That's all | have. Thank
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you.
JUDGE CLI FTON: Thank you, M. Vetne.
M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI:
Q | just need to ask one nore | forgot to ask
before. |If soneone received a transportation credit

under your proposal, wouldn't they a priori then also

then receive an assenbly credit?

A Yes.
Q So, in other words, the -- the total credit
here on this marketw de service paynment would be -- it

woul d al ways be 10 plus whatever the transportation --
A Yes.
-- credit was?
A Yes.
MR. TOSI: Thank you very nuch
MR. HOLLON: You're wel cone.
JUDGE CLI FTON: O her questions for M.
Hol  on? Cross exam nation?
(No response)
JUDGE CLIFTON: Al right. Any redirect, M.
Beshor e?

MR. BESHORE: Yes, thank you.
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REDI RECT EXAM NATI ON
BY MR BESHORE:

Q M. Hollon, maybe to focus or refocus our
di scussi on about marketw de service paynents a bit just
to start with, the Proposal 8 is advanced under the
authority in the Act which wasn't there until 1985 to
allow for provisions in Orders for paynent fromthe
pool for services of marketw de benefit, including
servicing the Cass 1 market, is that correct?

A Yes.

Q And is it your understanding and your
testinmony that the purpose of authorizing the function
of any such paynents which are pronul gated in the
Orders is to recognize that in mlk markets, there are
ci rcunstances where, because it's a marketw de pool
t hat bl ends val ues, utilization values, blends the
Class 1 differentials to all and shares it with al
producers, there are situations where some parties bear
costs of generating those values that are shared
mar ket wi de but the costs are not shared marketw de?

A That's the principle behind it, the economc
principle for public good.

Q The econom c principle for public good?

A That's the title.

Q kay. And is Proposal 8 intended to reflect
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and provide for partial reinbursement to DFA or any
other qualifying entity, proprietary or cooperative, in
this Order for their costs of rendering a benefit which
is shared equally by all where the costs are not

incurred equally by all?

A That is correct.
Q Now, with respect to the issue of over-Oder
charges or paynents, is Order 35 -- are over-Oder

paynents in Order 35 -- do they follow the patterns
that we see in many Orders around the country that the
hi ghest over-Order paynents tend to be available on the
Class 3 price as opposed to other -- other prices?

A I|"mnot famliar enough with the over-Order

structure in this nmarket to answer.

Q kay. In any event, if there are prem uns
pai d by cheese plants conpeting for mlk, those -- over
the classified value of -- of mlk for cheese, those

prem uns are not shared in any way through the Order
pool, isn't that correct?

A That is true.

kay. And likew se, any paynents that may be

made, prem uns that nay be paid by handlers for -- for
mlk for Cass 2 uses are not shared in any way?

A That is true.

Q And the same goes for Cass 1?
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A That is true.

Q Correct? GOkay. |In your experience, are the
Class 1 over-Order prices in this market the lowest in
t he country?

A They are nodest. That would be a fair
characteri zation.

Q kay. And they do not conpensate for the
costs of providing mlk for those Class 1 uses which
are shared mar ket w de?

A That is true.

Q kay. So, if we look at the question that
M. Tosi asked, you know, a very thoughtful and good
inquiry of -- of what values are built into the Cass 1
differential, whatever values are built into the C ass

1 differential are shared equally throughout the pool -

A Absol utely.
Q -- in the blend price, correct?
A That is true.

And if there are values for, you know, mnaking
your mlk available to the Class 1 market, if that's
built into the Class 1 differential, the benefit of
that Class 1 price is shared equally by all producers
in the marketpl ace?

A That's correct.
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Q Regar dl ess of whether they incur direct costs
of -- of providing the mlk to the Cass 1 market,
correct?

A That is true.

Q Okay. And your marketw de service paynent
proposal, Proposal 8, sinply seeks to recover a portion
of those costs to any handler in the market, DFA or
anyone el se, who incurs costs in providing that mlk
for Cass 1 which value is shared by all in the blend
price?

A Correct.

Q Okay. Now, let nme just -- just a couple of
particul ar questions. You have Chart 2 of Exhibit 44
in front of you there. It's the -- it's the chart of
daily -- daily receipts.

A Yes.

Q Okay. Now, the -- the question was asked of
you by Doug Marshall, | think, about seven-day
receiving credits and incentives to handlers to receive
mlk every day of the week and | evel out, Class 1
handl ers | evel out their -- their orders. Do you

recall that?

A Yes.
Q Okay. Now, -- and there is -- DFA provides
within the limts of mninmmOder pooling -- Oder
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pricing and the over-Order structure in this Oder,
provi des sone incentive of that nature to handlers to
take mlk on an even basis seven days a week, correct?

A We have a receiving credit in this market.

Q Okay. That receiving incentive is there and
handl ers who can take advantage of it have already,
correct?

A Yes.

Q Who want to have?

A Yes.

Q But Chart 2 in Exhibit 44 is the result of
the demand for mlk by DFA custoners after any -- after
t hat econom c incentive has had its effect?

A That's right.

Q kay. So, --

A Even with handlers, there is sone demands
that are -- by their custoners that are out of their
control

Q kay. And that's net of the economc

incentives you' ve already provided --

A That's correct.
Q -- to level out the Orders, correct?
A That's correct.

Q Okay. Now, if you in the sanme exhibit, if
you could go to the -- the -- the charts of costs at
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t he bal anci ng pl ants?

A Ckay.

Q Charts and graphs. Just so this is clear and
everybody understands it, there are two -- there's a
set of bars and there's a |line graph.

A Yes.

Q Aline on this. Gay. The -- the bars --
the left axis is the axis that indicates the values for
t he bar graphs, correct?

A That is correct.

Q And that -- the bar graphs represent average
-- average actual throughput per day at the plants in
t he indicated nonth, --

A Yes.

Q -- and the volune level's indicated on the
| eft axis, correct?

A Yes.

Q Now, the line -- the values of the line are
on the right axis, correct?

A Correct.

Q And they are -- are val ues per hundredwei ght
whi ch essentially range between $2 and $3 per
hundr edwei ght, correct?

A Correct.

Q Roughl y?
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A Roughl y.

Q And they -- that line is -- that |line was
cal cul ated on the basis of you taking DFA s actual ful
operating costs, fixed and variable, during each nonth
at the plant and dividing it by the actual vol unes per
hundr edwei ght, hundr edwei ght of vol unes of throughput
at the plant during that nonth, correct?

A That woul d be true.

Q kay. So, -- and of course, the -- depicting
the line and the bars on the sanme graph shows that the
costs per hundredwei ght goes up when the throughput
vol une goes down, correct?

A That is correct.

Q kay. But with respect to fixed and vari abl e
costs and they -- whatever is fixed and whatever is
variable, incurred and not incurred, is all built into
the total costs that you use to divide over the vol une,
correct?

A That's right. That's right.

Q kay. Can you give us -- do you have the
actual nunbers for the high and | ow points on those --
on the -- that was graphed on -- on the charts?
mean, do you have it with you at the w tness stand?

JUDGE CLI FTON: Excuse ne. Let's go off
record just a nonent.
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(Pause)

JUDGE CLI FTON: Back on record. All right.
Thank you. We're back on record at 6: 30.

M. Beshore, I'msorry to interrupt.

MR. BESHORE: No -- no problem Your Honor.

MR. HOLLON: It would take nme four or five
mnutes. | have themin ny conputer. So, | could -- |
could get them | don't have themwitten anywhere
that | know of.

MR BESHORE: Ckay.

BY MR BESHORE:

Q The -- in any event, those nunbers are
precise -- that are graphed are precise val ues which we
could approxi mate very nearly by drawi ng a straight
line to the point over to the right axis and within a
di me per hundredwei ght probably figure it out?

A That woul d be true. W can discuss providing
that additional exhibit with it, with the high and | ow
value, if that's what we think's appropriate.

Q kay.

A We can take a five-mnute break and turn on

the conputer and right it down.

Q Let's see how close we are to getting done
and how - -
A Ckay.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1112

Q -- close your airport -- your plane tinme is.

Just a couple of details regarding |ocal
marketing facts and conditions. The plant in
Sout hwestern Utah, you nmay have referred to it as
Western General .

A If I did, it's Western Quality.

Q kay. That's the plant that's identified on
Table 1 of Exhibit 8 as Western Quality Food Products,
LLC, Cedar City, Uah, correct?

A Yes.

Q Okay. And you may have referred to that as a
UHT plant. Now, would it be --

A | said that the plant makes sone UHT
products.

Q kay.

A | think M. --

Q Do you know whet her they're UHT products or
sinmply ESL or extended shelf life products?

A They' re extended shelf |ife products.

Q kay. They are extended shelf life products.
So, it's not a UHT plant of the -- of the type of the
Gossner facility that we heard about today, to your
know edge?

A It's not the sane type.

Q kay. So that, there's really -- there's not
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any basis that you know of to project fluctuations on
to their volunmes of the sort and type that the w tness
for Gossner described with respect to their vol unes?

A Only to say that they have vari abl e demands
on their volune, but I"'mnot famliar to know if -- if
t hey have | arge-scale contracts or that type of
arrangenent .

MR. BESHORE: Ckay. | think those are al
the questions | have for the nmonment, Your Honor. Thank
you.

JUDGE CLIFTON: Al right. 1'd like to have
anyone who's interested in M. Hollon going into the
conputer and getting those actual nunbers, please
i ndi cate by raising your hand.

(No response)

JUDGE CLIFTON: Al right. | think there's
no interest in being quite that precise. But thank you
for volunteering to try to do that, M. Hollon

Addi tional recross? M. Tosi?

RECROSS EXAM NATI ON

BY MR TOSI:

Q A question that cane up --

A Ckay.
Q -- as a result of Marvin's recross --
redirect.
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DFA has a bunch of proposals to better
identify those producers who are actually servicing the
Class 1 market, --

A Yes.

Q -- and the reason you have those proposals is
because you currently are contending that certain
peopl e are enjoying the benefits of the Order 135 bl end
price that are not incurring costs of servicing that --
Yes.

-- Cass 1 market?

> O >

That is correct.

Q Hypot hetically now, if that's acconplished by
t he adoption of those proposals, why is there a need to
further conpensate those that would nore appropriately

identify as serving the Class 1 market at a | evel

above?

A |"mnot sure | foll owed your question.

Q kay. Let me -- let ne try to ask that
agai n.

A Okay

kay

A | -- I was up to -- | was with you at the

part --

Q kay. Gven the other proposals that are
intended in part to nore appropriately identify those
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producers and their mlk that are servicing the Cass 1
needs of the market, okay, --
A Are you asking ne if the diversion limt

proposal s were found for?

Q Yes.

A kay.

Q That woul d be one of them for exanple, yes.
A That woul d be one.

Q A series of --

A Yes.

Q -- proposals that are -- that target pooling

provi si ons?

A Yes.

Q Okay. To the extent that they were adopted,
hypot hetically, and to the extent then that that
removes those producers and that mlk on this O der
which is not servicing the Cass 1 needs of the nmarket,
why shoul d anot her proposal be adopted to further
offset or to -- or to further conpensate those
producers who are already now being properly identified
to enjoy the benefits of sharing in the Cass 1 market?
Did that --

A | understand -- | understand your question.
| "' m pondering now on how | would answer it.

Q kay.
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A As -- you know, as | understand your
guestion, it identified proposals in groups which, you
know, | agree with it, that there are sone proposals
that affect the performance and there are proposals
t hat affect marketw de services, and | understand your
question, that if -- if one -- if the performance
proposals were found for in sone fashion, would there
be a -- the sane equival ent need for marketw de service
paynent, and | guess | would answer your question that
there would be a | esser need for the marketw de service
paynent, if the performance standards were stricter.

Q Okay. In that -- in that regard, in reaction
to that response, it --

A Hypot heti cal | y.

Q -- reduces the -- it may not reduce -- it may
reduce the need or it may reduce, for exanple, the need

to capture 10.3 cents, for exanple, --

A Yes.
Q -- and it could go down --
A Yes.
Q -- to, say, --
A Yes
Q -- half that or sone fraction of that?
A | would -- | would agree with that.
MR TOSI: Okay. That's all | have. Thank
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you, Elvin.

MR HOLLON: Okay. | would like to ask you a
guestion. | just want to make sure that you understand
our position on the energency nature of the hearing and
that the statement in our proposal was clear.

MR TOSI: Yes, | do. Thank you very mnuch

MR, HOLLON: Ckay.

JUDGE CLI FTON: Any ot her recross?

(No response)

JUDGE CLI FTON:  Any further direct
exam nati on?

(No response)

JUDGE CLIFTON: Well, hallelujah. W got it
done. You may step down, M. Hollon, and thank you.

MR. HOLLON: Yes, ma'am Thank you.

(Wher eupon, the witness was excused.)

JUDGE CLIFTON: | would like to -- | would
like to take M. Vetne's evidence before we quit for
the night, but | would Iike to take a 10-m nute break
first. Let's see. Please be back and ready to go at
6: 48.

(Wher eupon, a recess was taken.)

JUDGE CLI FTON: Back on record. Back on
record at 6:51.

| just want to indicate to each of you that
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so far, we have admtted Exhibits 1 through 45. So,
with regard to M. Vetne's exhibits, we're starting
wi th Nunmber 46, and what | think I'lIl do is I"Il just
allow M. Vetne to refer to those as he w shes.

The court reporter and | have premarked them
and so the rest of you will need to pay attention to
M. Vetne as he goes through and identifies these.

(The docunents referred to
were marked for identification
as Exhibit Nunbers 46 - 53.)

JUDGE CLIFTON: Al right. M. Vetne, would
you state your full nanme and spell your nanes again for
t he record?

MR. VETNE: Yes. M nane is John H Vetne.
| reside and have a |l aw office in Amesbury,
Massachusetts. Vetne, V-E-T-N-E. Hello, hello.

JUDGE CLI FTON: That's good.

MR. VETNE: Want me to do that again?

JUDGE CLIFTON: |I'msure -- I'msure the
court reporter got it. The only issue is whether the
people in the back of the roomgot it. So, we're okay.

And how do you spell John, and how do you
spel |l Vetne?

MR. VETNE: John, conventional J-O-H N, Vetne
V-E-T-N-E.
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JUDGE CLIFTON: Al right, sir. Now, you're
an attorney. Wy have you chosen to testify and be the
Wi t ness here?

MR. VETNE: Ckay. There's two -- two
reasons. One, | prepared, found and nmade copies of a
nunber of docunents, generally of the type that can be
officially noticed, and | wanted to identify the source
of that information and explain how | got it and for
conveni ence, | wanted themto be marked as exhibits,
and secondly, | have a short statenent which is self-
expl anatory, which involves sone factual material of
whi ch | have personal know edge involving this -- this
mar ket, and then as a previous statenent by M.
McBride, the statenent of policy, argunment if you will,
concerning the proposals that we just finished
di scussi ng.

JUDGE CLIFTON: Al right. Thank you.

M. Vetne, you nmay proceed.

DI RECT TESTI MONY

MR. VETNE: Yes. First, let ne say |'ve been
involved in dairy regulation, particularly Federal
Mar ket Order regulation, as an attorney since the
Sunmmer of 1973, when -- when | -- the sane -- the sane
year that Garrett Stevens. W both cane into the
Department of Agriculture, Ofice of the General
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Counsel, in the unit of the General Counsel's Ofice
that represents the Dairy Divisions and Dairy Prograns.

| left USDA in -- on January 1 of 1980 and
have been in private practice since. 1've represented
a nunber of processors and a few dairy cooperatives,
i ncluding Md-Anerica Dairynen, AVPI, Upper M dwest
Cooperatives. Over the course of the years, | advised
peopl e on Federal Order issues. | have advocated on
behal f of folks in Federal Order hearings and in
numer ous court proceedings involving Federal Order
issues as well as state order issues which are -- are
actually interrelated to what Federal Orders do.

MR. ENGLI SH:  Your Honor, if M. Vetne's
qual i fying hinself as an expert, | think we could
di spense with that. W stipulate.

JUDGE CLIFTON: That's fine, but | do think
hi s background is inportant with regard to how t he
Secretary views the evidence.

MR ENGLISH | -- | agree. |'mjust saying
at sone point, he doesn't have to keep doing it.

MR. VETNE: | do not offer nyself as an
expert in the marketing of mlk froma proprietary
standpoint, but | do offer my own 30 years of
experience in mlk marketing regul ations.

JUDGE CLI FTON: Are you proposing, M.
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English, that | accept M. Vetne as an expert in the
field of mlk marketing regul ation?

MR ENGISH | didn't -- you know, |'m not
his lawer, but | think -- I think that a fair
stipulation of that is in order

JUDGE CLIFTON: Al right. |Is there any
obj ection?

MR. BESHORE: No objection. Join in the
stipul ation, Your Honor.

JUDGE CLIFTON: Al right. | -- | accept M.
Vetne as an expert in the field of mlk marketing
regul ati ons.

MR. VETNE: Ckay. And, Your Honor, | wll go
t hrough the exhibits. They have been prenmarked.
They're on the table in the mddle of the room and in
order, they are fromleft to right on that table.

The first exhibit, which is Nunber 46, is a
one-page, entitled "Table A Receipts of Producer Mk
by Handl ers Regul ated Under Federal M|k Orders by
State of Origin".

This in fact is a page of the nost recent
USDA Dairy Prograns publication on producer mlk by
state of origin which was officially noticed yesterday.
This is a page to which | nade -- M. Davis nmade
specific reference in his testinony, and | would refer
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to the line for Idaho for the year 2000, in which 2.6
billion pounds of mlk were pooled in the Federal Order
system sonmewhere, representing 36 percent of the fluid
grade mlk in that state.

Oficial notice for your reference was al so
taken of prior publications. | do not have those
because they weren't on the Internet, and | didn't
bring the copies. Well, | couldn't find them They're
sonme place in my office. But | called the Dairy
Division to get the nunmbers for other publications
which were officially noticed, and for the year 1995,
for the state of Wsconsin, the percentage of G ade A
m |k that was pooled was 94 percent. That's the right-
hand side, top state, and for year -- the year 1997,

t he percentage of G ade A mlk that was pool ed was 98
per cent.

| f you go down to Idaho for 1995, the
percentage of mlk that was pooled in |Idaho was 82
percent, and in 1995, that represented a vol unme of
3.143 billion, with a B, pounds. For 1997, the
percentage of Idaho mlk that -- Gade A mlk that was
pool ed was 81 percent, and by volunme, that represented
3.554 billion pounds.

The next exhibit, which has been marked as
Exhibit 47, --
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JUDGE CLIFTON: Now, I'm-- I"msorry. |
don't want to slow you down. Are you |looking in the
Total colum on the right-hand side of Exhibit 46?

MR. VETNE: | -- okay. | -- 1 was nmaking an
oral addition fromprior publications to what appears
in Exhibit 46.

JUDGE CLI FTON: Okay.

MR. VETNE: And that oral addition was for
producer mlk for the years 1995 and 1997, and |
provi ded information on percentage for Wsconsin and
| daho, and, in addition, | provided pounds of pooled
mlk in ldaho for those two years.

JUDGE CLIFTON: Al right. Now, on Exhibit

46, the colum with regard to pounds is in the mllions

of pounds, --

MR. VETNE: Right.

JUDGE CLIFTON: -- is that correct?

MR. VETNE: Right.

JUDGE CLI FTON:  So, when |daho has 2,555
mllion pounds --

MR. VETNE: It also has 2.555 billion.
JUDGE CLI FTON: Okay. Not trillion?
MR. VETNE: No. Billion.

JUDGE CLI FTON: Billion.

MR VETNE: Right.
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JUDGE CLIFTON: Al right.

MR. VETNE: Yes. The docunent that has been
mar ked Exhibit 47 are three pages of -- of data that |
secured over the Internet. It's entitled "Idaho
Agricultural Statistics 2000", which is the first page,
and it should sinmply -- both -- all three pages show
sonet hi ng about production in Idaho and production
growm h over the years in Idaho and correspondi ng cash
receipts. These are not all derived fromone single
docunent, even though they have been stapl ed together
here, and in fact, they don't represent individual
pages as they appear in the published statistics. The
graph or the chart, for exanple, on the front of
Exhibit 47 is a chart that was extracted froma page
t hat al so had text.

What | wanted to do was to get t he -- the
production data and the growh data fromthose sources
by the Idaho Agricultural Statistics Service which
wor ks in cooperation with and in conjunction with the
USDA' s National Agricultural Statistics Service which
is called NASS.

This data is also available in published form
for the nost part by NASS M|k Production, D sposition
and I nconme publication for these various years, but
that's a |l ot of docunents to look at in and this puts
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it together in one -- in just a few pages.

Exhibit 48 is an extract, a -- a bar graph
extract, froma report of the Market Adm nistrator from
this market. The report nunber, Volume 25, January 1,
2000. It's also available fromthe Internet, and it
shows sonet hi ng about, on visual bar graph, about mlk
production in the states of |daho, Washi ngton and
Oregon and conpari son

Exhi bit 49 contains information on production
i ncreases and per capita m |k production for various
states. This -- this data cane fromtwo sources. The
1999 per capita mlk production data, and by the way,
this, inits original formin the market exhibit, is in
really cool colors, but I only had three. So, what you
have is black and white, but what will appear on the
Internet, when it's posted, will be in color.

The bottom chart of the United States show ng
per capita mlk production was prepared and published
by the Market Adm nistrator in Tul sa, who does very
good things every once in awhile to informthe whole
industry. It's available on the Internet, and it's
sinply as stated. It -- it's derived fromthe
popul ation of the states in 1999 and m |k production in
the states as reported by NASS.

The top graph is derived from producti on by
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state as reported by NASS in the m |k production
publication for the two years of 1990 and 1999. This
particular assenbly in this formwas prepared by the
Uni versity of Wsconsin at Madison in their website,
and | extracted the graph fromthemas well as the per
capita m |k production graph on the second page, which
contains information on per capita production.

Nunber 50, and this one's going to be a
little bit difficult in the black and white version, so
you' |l have to wait till you see the Internet version
or see the report, there are actually red dots and
bl ack dots or blue dots on the original here. Blue
dots showing an increase in -- increase in cow nunbers.
One dot equal s a thousand-cow i ncrease, and red dots
equal 1, 000-cow decrease. But if you |ook at the
exhibit and draw a line actually fromthe northeast
corner of Idaho and bring it down straight to the
eastern part of Texas, for the nost part, all the dots
on the left of that |line would be blue and -- and nost
of the dots to the right of that |ine would be red.

It shows sonething, | think, very inportant
about the change in -- in mlk production and the
regi onal shift between east and west. This cones from
the 1997 Census about agriculture which is -- for which
USDA i s now responsi bl e, since the Commrerce Depart nment
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used to be responsible for that, and it is published on
t he USDA website, and the -- the witing at the top of
t he docunent, the top right, has nothing to do with
USDA. That was actually printed fromm conputer
That's the way | stored it.

Number 51 is a cut and paste from an excer pt
of a publication called "Future Dairy Policy in the
United States” by the University of M ssouri FACR.
FACRI was previously referred to by Elvin Hollon in his
testinmony, and this is a FACRI publication actually
that was presented in sonme proceedings in Canada and is
avai lable on the Internet at the URL shown at the top
of the page. It shows FACRI projections for mlk gross
-- growh in certain states, including |Idaho, through
2006.

And finally, the last of the data exhibits,
Exhibit 52, is also a -- a cut and paste exhibit of
material that | believed was significant froma
publication again fromthe Tul sa Market Adm nistrator's
Ofice called "Market Structure of the United States
Dairy Industry”, and so the top of the page actually is
a photocopy of the title, and then fromthere on,
Figure 13 and the figures that follow are portions of
that | arger publication by the Market Adm nistrator
that relate in sone way to the Mouuntain and Pacific
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Regi ons, and by the way, Mpuntain Region as used in
t hi s docunment includes |daho down through Arizona.

And the final docunent is sone testinony I
prepared |ate |l ast night, which is Exhibit 53, and with
that, 1'll ask that all of the exhibits be received,
and | will present ny testinony.

JUDGE CLIFTON: Al right. Thank you, M.

Vet ne.

| appreciate very nmuch you gathering the data
in the way you did and presenting it in exhibit form
rather than just citing us to various sources of the
information. This is very hel pful.

Wth regard to these exhibits, 46 through 53,
does anyone wish to Voir Dire the witness before | ask
if there are objections to these exhibits being
admtted into evidence?

(No response)

JUDGE CLI FTON: There appears to be no one
who does.

s there any objection to the adm ssion into
evi dence of any of these exhibits, 46 through 53?7 M.
Beshor e?

MR. BESHORE: Yeah. | want to object to 51.
| do not -- | don't believe that it's -- that it's
appropriate to take into the record on, you know, an
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officially-noticed basis, | guess or whatever excerpts
of publications by university people. | nean, it just
literally opens the floodgates to admtting anything
Wi thout the possibility of cross exam nation.

| nmean, statistical publications by the
Mar ket Adm nistrators are in one category, but, | nmean
FACRI's a think tank. It was referred to in passing by
M. Hollon as sonebody who uses sone of the sane
information sources that M. Hollon used, but, | nean,
frankly, you know, we could -- anybody could notice or
coul d assenble or attenpt to put into the record
studi es by university fol ks that support various
positions, and | don't think it's -- | don't think it's
appropri at e.

Wth respect to the testinony, | want to have
some comments before that is taken

JUDGE CLIFTON: Al right. Let's turn first
then to your objection to Exhibit 51. Does anyone el se

join in that objection or wwish to be heard on it? M.

St evens?

MR STEVENS: | want -- Garrett Stevens. |
want the record to reflect that I -- |I'mnot objecting.
I"'m-- |I"mmaking the point that exhibits of this type
can be admtted for -- and given appropriate weight as

determ ned by the fact-finder and the determ ner, who
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in this case -- and the person who's naking the
ultimte determi nation, who in this case is the
Secretary of Agriculture.

So, ny comment is that | don't see a -- a big
problemw th it being admtted, qualifying that by its
weight is to be determ ned by the deciding authorities.

JUDGE CLIFTON: Al right. Thank you.

Any other comments before | hear from M.

Vet ne?

(No response)

JUDGE CLIFTON: M. Vetne?

MR. VETNE: Yes. Concerning Exhibit 51, Your
Honor, Exhibit 51 is, by its nature, as to --
particularly as to the years 2002 through 2006,
sonmething that is not currently fact. It is a fact
t hat projections have been nmade. Folks |ike FACRI or
the University of Mssouri, Andy Novocavich and Mark
Stevenson at -- at Cornell make projections concerning
m | k production consunption patterns upon which the
industry relies, and I can tell you that -- that ny
clients and I rely on this to nmake judgnents on the
future, and in fact, what the Secretary is doing today
at this hearing and throughout the summer will be to
make a rule that applies in the future, and it is
certainly relevant for the Secretary to have sone
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information to be given whatever weight it can be
gi ven.

| didn't ask M. Brown to be here, but this
is the kind of information that is useful for trends to
which the rules that will be adopted here are going to
apply.

JUDGE CLIFTON: Al right. Thank you, M.

Vet ne.

M. Beshore, | appreciate your objection, and
it wll signal the hazards of utilizing the information
to the fact-finders within the Department. |'m going
to admt it. | rather regularly rely on expertise that
conmes out of universities, even though it may be
fl awed, and projections, of course, are nerely that.

However, if -- if any participant wishes in a
briefing to, in addition to objecting to this
information, to supply any information to the contrary,
| would allow you to do that with your briefs, if you
have any information to the contrary to what's
contained in Exhibit 51.

MR. BESHORE: | appreciate the -- you know,
the -- the offer, the suggestion by Your Honor, but |
woul d respectfully say | think that conpounds rather
than -- rather than corrects the problem the problem
being on -- being presentation of factual assertions
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wi t hout the possibility of exam nation and cross
exam nation, which is what these on-the-record
adj udi catory-type rul emaki ng proceedi ngs invol ve, and,
you know, | don't know that -- that this exhibit, the
information that it presents, is likely to be the
ful crum of any deci sion-nmaking here. But | would
certainly hope not.

JUDGE CLIFTON: Al right. Thank you, M.
Beshor e.

| respect your opinions, but neverthel ess |
find the informati on, not necessarily projections but
the factual information presented in 51, is probably
nore reliable than nuch of the testinony that 1've
taken here, even though it was subject to cross
exam nati on

So, if -- if -- if the issue is whether we

can reliably utilize the information in decision-

making, | think we may be able to, and so over your
objection, | do admt into evidence Exhibit 51.
Furthernore, | stand by ny offer to allow any

interested party who has information to the contrary to
submt it in briefs.

Al right. Let nme take the statistical
exhibits first and then I'Il hear you, M. Beshore,
with regard to the last one. | do hereby admt into
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evi dence Exhibits 46 through 52, noting for the record
M. Beshore's objection to Exhibit 51.

(The docunents referred to,
havi ng been previously marked
for identification as
Exhibits 46 - 52, were
recei ved in evidence.)
JUDGE CLIFTON: Now, with regard to the
testi nony, M. Beshore?
MR. BESHORE: Having -- having had a brief
opportunity to peruse M. Vetne's proposed testinony as

reflected in Proposed Exhibit 53, ny concern is not

with -- with the speaker in any way or with his -- his
expertise or -- he's an esteened nenber of the MIk
Bar. But we -- we essentially to hear M. Vetne's

testimony and accept the statenent of testinony are
havi ng, you know, a legal brief elevated to the w tness
stand, and | don't think it's -- you know, it's a
practice that we ought to -- ought to involve in these
proceedi ngs, ought to indulge in in these proceedings.

It woul d suggest that argunents that can be
made and will be nmade in briefs, in all briefs, but
that are not testinonial perhaps are not going to have
the sane weight, and frankly I don't think we should go
t here.
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JUDGE CLIFTON: Al right. Thank you.

M. Stevens?

MR. STEVENS: OCh, M. English, would you like
to speak? Please. | yield to M. English

MR. ENGLISH: |'m concerned we are sort of
setting a precedent in this hearing about how we're
going to do things in the future, and the next tinme,
you're going to have every |l awer cone here at the end
of the hearing and yes, put in their brief, and yes, as
M. Beshore indicates, elevate it to the status of
t esti nony.

| think I heard M. Vetne say he had sone
facts in here that he'd like to testify to and maybe
one way to do this is to, if he has facts, testify as
to the facts, mark the docunent for what it is, which
is essentially a closing argunent here or sonething for
today, and treat it as argunment as opposed to the sworn
testinmony of interpretations, which, you know, other
| awyers may or may not have different interpretations
that we don't need to get on the witness stand and
swear that that's our interpretation.

| think that I'"'mnot trying to say that I'm
in disagreenment, but on the other hand, |I'mcertainly
going to reserve ny right on brief to say | disagree
with an interpretation here. You know, the fact of the
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matter is that we can all tal k about how | ong we' ve
been in this business and how we can sit on the w tness
stand and tal k about those things.

If M. Vetne has specific facts that he wants
to cull fromthis and testify about, | think that's
fine.

JUDGE CLIFTON: Al right. M. Stevens?

MR, STEVENS: |1'd like to say for the record,
Your Honor, that calling this testinony of John Vetne
on behalf of d anbia Foods and Jerome Cheese, to the
extent, and | agree with the points that have been nade
by both counsel, that to the extent that it's factua
from personal know edge, | believe the witness can
testify.

To the extent that it's a brief and has | egal
argunment and concl usi onary argunment, opinion beyond
fact, | think it is or it certainly is everything but a
brief being put in as an evidentiary docunent, and
certainly it will be treated as such, if it is
admtted. It will be treated as a brief submtted Iike
any other brief.

But to the extent that it's factual, | think
if it's going to make factual assertions, then | have
to say | haven't read -- had tine to read through it
carefully, but certainly for having | egal argunent,
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that's a brief. If we're talking about factual itens,
they can be testified to and cross exam ned.

So, | think it should -- if it is going to be
admtted, it should be admtted with those types of
reservations, and | agree that it should not be an
opportunity for representatives, attorneys, whatever,
to -- to file in essence two briefs, to file a brief
during the course of the hearing, one or nore,
dependi ng on how many they choose to do, and then file
a brief during the course of -- of the -- of the
pr oceedi ng.

JUDGE CLIFTON: Al right. Thank you.

M. Vetne, your coments, and then I'Il rule.

MR. VETNE: Sure. | think |I can respond in
two ways, and then I'mgoing to respond in both ways.

| could, in response to M. Beshore's
obj ection, ask the Court to go back in the hearing and
strike 90 percent of Elvin Hollon's testinony which
guoted at length fromrules, decisions, the statute and
made | egal argunments and policy argunents from-- from
that and that is the function here.

| can refer the Court and the Secretary to,
for exanple, the prior testinony of M. MBride, which
was presented very forthrightly as a -- a policy
statenment by the witness, referring to what the
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Secretary had done in the past and -- and what kind of
policy the witness believed should be applied here.
That has been the nature of the testinony up
till now, Your Honor, and the only difference between
the testinony that M. MBride gave and M. Holl on gave

is that | happen to also be a |lawer presenting that

kind of testinmony, and indeed all of M. -- all of M.
Hol lon's testinony of that nature is argunment. It is
argunent. It does tend in these hearings to be

included in the hearing to sort of weave in the facts,
and the Secretary can and should treat all of that in
t he sane way as argunent.

At the end of this hearing, the Secretary
will cull out argunment fromfact and cull out facts
from argunment and i ndeed consider what is argunment and
what is policy in bringing the two together to cone to
a deci si on.

So, what | suggest is nmy statenent should be
treated just |ike everybody el se's statenent that
addressed these issues in this way.

JUDGE CLIFTON: Al right. Thank you, M.
Vet ne.

|"mgoing to admt Exhibit 53 inits
entirety. The objections are valuable and certainly
will assist the Secretary and the staff in separating
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argunent fromfact.

| think the only reason the facts are
inmportant to any of us here is what effect they have,
what i npact they have, what neaning they have, and in
order for us to understand those things, it is
necessary for us to have an appreciation of the history
t hat got us here and what unforeseen consequences are
occurring, and to that extent, argunent i s necessary.

| have appreciated very nmuch the policy -- |
don't necessarily want to call it argunment, the -- the
policy concerns expressed by many of the w tnesses, and
| -- 1 would be doing the Secretary a disfavor if |
prevented those of M. Vetne from bei ng consi dered.

As far as whether this is setting a bad
precedent, | appreciate when counsel tips his hand at
this stage of the proceedi ng because if everyone el se
di sagrees, they are forearned when they do their
briefs, and it will all be addressed fully by the tine
it's before the Secretary. So, | really don't think
that puts M. Vetne at an advantage; rather, it puts
the Secretary in -- at an advantage, and | woul d not
di scourage ot her counsel from doing simlar things.

W also -- we also have had M. Vetne's
testinmony that he did this late [ast night. Now,
there's been a nunber of devel opments during the
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hearing that can only be comented on after we get this
far intoit. So, to sone extent, sone of the
presenters don't have the opportunity that M. Vetne
had in preparing this last night. They already did
their presentation.

But nevertheless, | do appreciate the
information, and so | do receive into evidence Exhibit
53 over the objections of both M. Beshore and M.
Engl i sh.

(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 53, was

recei ved in evidence.)

JUDGE CLIFTON: Al right. M. Vetne, you
may proceed.

MR. VETNE: Ckay. Thank you, Your Honor, and
at the -- at the risk of causing slight irritation,
after Your Honor conplinented nme on assenbling
officially-noticeable kind of materials into exhibit
form 1'"mgoing to ask official notice of some things.

JUDGE CLIFTON: Mght | ask, M. Vetne? M
Page 7 is blank. 1Is yours, also?

MR. VETNE: There is -- there is no Page --
yeah. The -- | don't know why that printed. |It's just
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the way the word processor worked.

JUDGE CLI FTON: Okay. So, really, we -- I'm
going to -- I'mgoing to ask the court reporter to take
off, if there's a blank page, the back and just renove
it, and it wll becone a six-page docunent.

MR VETNE: Yes.

JUDGE CLIFTON: Al right. You may proceed.

MR. VETNE: Ckay. There are a few things
that | suggest would be helpful to be officially
noticed, in addition to those | nentioned yesterday.

First, we -- we've been talking at this
heari ng about the reformdecision and how t hat brings
us here because sone fol ks thought it took things that
were working and broke them others think it took
t hings that were broken worked.

The Federal Reform decision, final decision,
|'"d like officially noticed and that was published at
64 Federal Register 16026, on April 2 of 1999.

Do you want the whole list first or
i ndi vi dual |'y?

JUDGE CLI FTON: As you w sh

MR. VETNE: Ckay. |I'll just do the list.
The second docunent, the second decision of the
Secretary that I'd like to have officially noticed and
it was noticed at the hearings in Kansas Gty and then

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1141
M nneapolis, and | didn't bring the reference with ne,
but it's the final decision for the Geat Basin and
Lake Mead Marketing Order, after the hearing in 1986.
So, | guess the decision would have been 1987, in
Docket Number AO 309-827. That's the decision which,
anong ot her things, addressed pooling and performance
standards in this market and al so nost notably was the
first decision adopting protein pricing in any federal
mar ket .

The third thing | would like noticed is U S.
Census of Popul ation, 1990 and 2000, and Popul ati on
Updat es t hrough 2002, that are available, state and
county, for the states of Utah, |daho, Nevada, Oregon
and Washi ngton. Census of Publication is a publication
of the Census Bureau of the U S. Departnent of
Commerce, and this information is available on the
| nt ernet .

The next iteml'd like officially noticed is
the U S. Census of Agriculture for 1992 and 1997, the
last two that are available, Volume 1, which contains
state data for the states of Utah and |daho, and in
particular, within that Volune 1 for the state data, |
would refer to what's called Table 51. | think it's 51
in both, but I'mnot sure. The Summary by Standard
I ndustrial Cassification, which contains information
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on mlk and dairy product sales and activities in each
state, farnmer activities.

Table 20, the table in any case is entitled
"Cattle and Calves, Inventory and Sal es by Size of
Herd", Table 18, it may be a different nunmber in the
nost recent one, called "Selected Characteristics" --
boy, am1l tired -- "by Standard Industri al
Classification", Table 2, "Market Value of Agricultural
Products”, and Table 1, "Historical H ghlights".

kay. Al of those are -- are tables within
the state data of U S. Census of Agriculture, Volune 1,
for 1992 and 1997, and all of -- all of that, by the
way, is available on the USDA website.

The next itemis a publication of the U S.
Department of Agriculture, called "Dairy Products”,
provi des informati on on manufactured products
nationally and in many cases by state. [It's published
monthly. | don't particularly care about the nonthly
ones, but | would |Iike the annual summaries for 1997
t hrough 2001 officially noticed and that also is
avai | abl e on the USDA website.

For the sanme years, 1997 to 2001, a
publication called "M 1|k Production Disposition and
| ncome, Annual Summary". This is a publication of NASS
that is released in April of each year. So, if it
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hasn't already been rel eased for the year 2001, it wll
be within the next few days during the nonth of April.

Next, for the sane years, 1997 through 2001
"USDA Dairy Markets Statistics Annual Summary”. This
is an annual summary of what's published weekly as the
Dairy Market News by the USDA Dairy Prograns Branch of
Agricul tural Marketing Service.

There has been reference -- one of the early
exhibits is an analysis of hauling costs of producer
m |k prepared by the Market Administrator's Ofice in
Seattle for the Pacific Northwest and the Western
Market. Earlier versions were published for 1997
through -- data for 1997 through 2000 by the sane
Mar ket Admi nistrator's O fice for Pacific Northwest and
t he Eastern Oregon/ Sout hwest |1daho Orders. Those al so
are available on the Internet. It corresponds with the
exhibit that's physically produced in the record for
earlier years, and finally, the last thing | would Iike
officially noticed is mlk producer -- producer mlk by
state and county for individual Orders as contained on
t he Market Adm nistrator websites for 2001 and 2002.

That's the end of ny |ist.

JUDGE CLIFTON: Is there any objection to ny
taking official notice of any of those itens? M.
Beshor e?
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MR, BESHORE: Just a question about the |ast
one.

JUDGE CLI FTON:  Yes.

MR. BESHORE: All Market Adm nistrator
websites? The whole country or are you limting it to
any of the Orders?

MR. VETNE: Well, actually, yes. Al -- the
whol e country, and the reason that | asked for that is
there is evidence in -- in other material that mlk
fromthis region is being pooled, anong ot her places,
in New England. | would, anong other things, like to
be able to refer to producer mlk fromvarious Oders
to ascertain in what market mlk from Ut ah and | daho
m ght be pooled or noving to.

JUDGE CLIFTON: Is there any objection to ny
taking official notice of any of those itens?

(No response)

JUDGE CLI FTON: There is none.

MR. STEVENS: Your Honor, not an objection,
but I'd like to -- 1'd like to put sonething in the
record --

JUDGE CLI FTON:  Yes.

MR. STEVENS: -- about it. M. Tosi wants to
make a conment about the request for official notice.

MR TOSI: | appreciate M. Vetne's
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t horoughness in trying to put as many materials before
us as he thinks appropriate for us to use in guiding
the Secretary in the decision-making process here.

However, if -- if M. Vetne would be kind
enough to remnd us of his list. Part of our internal
procedures are to develop a list which | think we may
end up putting on the Internet, which identifies things
that were officially noticed, and people would know
where to go to | ook at those things.

JUDGE CLIFTON: Well, the transcript would be
t he best source of what he just got.

MR. TOSI: That occurs to ne. W have a
separate docunent here with a list of officially-
noti ced publications.

MR VETNE: | will -- 1 will be happy to
spend a little tinme this evening and type this up and
provide it.

MR. STEVENS: Also, -- well, let's
understand. It's not -- it's not to replace what is in
the record. Certainly the record is the official
enuneration of what he's asked for for official notice.

JUDGE CLI FTON: Yes, and |'d rather have --

MR. VETNE: Well, that's -- that --

JUDGE CLIFTON: 1'd rather have a brief for
the transcript than have himtry to reconstruct this.
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MR. STEVENS: Well, we're going to have to
reconstruct it fromwhat he said.

MR. VETNE: Your Honor, | will provide off
t he record, you know, outside of the record a courtesy
copy, a legible copy of the list | read from That's
really all they're asking for, as | understand it.

MR. STEVENS: And to the extent it nakes a
difference in any way of what's recorded -- what the
reporter wote in the report, that will be noted, and
-- and if this does, | believe, at sonme point go out on
the Internet fromthe Departnent to the public and to
the extent there's any difference in the courtesy |ist
fromthe official list, I"msure that the dairy people
will be responsible to make sure that those differences
are taken care of and that the list that goes out is
the list that is being created here today.

JUDGE CLI FTON: Al right.

MR TOSI: Also, just to add here to
counsel's coment, | -- | believe M. Vetne provided a
simlar list in our first hearing that we had on the
Upper M dwest Order when we were considering pooling
issues, and if | recall correctly, it may have been put
in as an exhibit.

MR. VETNE: Well, we'll do what you asked
for.
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MR TOSI: Okay.

JUDGE CLIFTON: Al right.

MR. TOSI: Also, Your Honor, to the extent
the list is provided, in previous hearings that you've
hel d on those Orders, to the extent that people were
officially noticed and things, if they would nake those
t hi ngs avail abl e.

JUDGE CLIFTON: | think what | -- what |
think will be the nost practical is that anyone who
really wants the information that is officially noticed
to be noticed by the Secretary should reference it in
briefs and it could be attached, the rel evant portion
coul d be attached to the brief.

MR TOSI: W're talking just about the
briefs then.

JUDGE CLI FTON: Well, what M. Vetne is doing
right nowis getting the information he wants into
evi dence, but what |'m suggesting is there's -- there's
so nmuch material here, that if it's not referred to in
a brief, it's not very useful because we can't focus in
onit. So, if a person refers to it in their brief,
the brief could attach that particular portion of the
officially-noticed materi al.

Wul d that be acceptable to you, M. Vetne?

MR VETNE: Sure.
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JUDGE CLIFTON: Would it be acceptable to
you, M. Beshore?

MR. BESHORE: Yes.

JUDGE CLIFTON: Al right. And M. English?

MR. ENGLI SH:  Yes.

JUDGE CLI FTON: Fine. kay.

MR. ENGLI SH:  Thank you.

JUDGE CLIFTON:  You're welconme. Al right.

MR. VETNE: I'll proceed wth ny statenent
nNow.

JUDGE CLI FTON:  Thank you.

MR. VETNE: M nane is John Vetne. | had not
originally anticipated testifying at this hearing.
However, hearing testinony over the |last few days
provides ne with a strong sense of deja vu all over
again which conpels nme to say a few words from persona
experience about the regulatory history of the Western
Market. | hope that by doing so, | can provide sone
i mportant history for the hearing record.

In early 1980, USDA held a hearing in Boise,
| daho, to reconsider whether there should be a federal
m |k order in Southwestern |daho and Eastern Oregon.

At that time, there was opposition to regulation from
Meadow Gol d, let me say that that was very noderate,
and by producers supplying Meadow Gol d who were

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1149
fortunate enough to have a Class 1 outlet for their
producti on.

The cooperative proponents argued that
performance requirenments should be relatively tight
because Class 1 utilization would be relatively high.
| attended that hearing, representing Kraft, and argued
t hat proponents grossly understated the volunme of mlk
that woul d be attracted to the market's pool.

Perf ormance standards therefore should be rel axed.

It was as a result of this effort that a bul k
tank handl er option was first provided, permtting
proprietary manufacturers to pool mlk efficiently in
much the same way as supply plants in the M dwest but
wi t hout having to construct separate Grade A receiving
silos. Due to the larger size of farns in Idaho, there
was no practical need to receive and assenble mlk at a
supply plant, and I woul d observe that yesterday, |
asked for official notice of that final decision which
refers actually to a nunber of issues addressed here,
and | provided copies to a few people that | thought
m ght have use of them and | have two nore copies of
t hat decision if sonebody really wants one.

Returning to the prepared statenent. Kraft
was right about projected utilization. Shortly after
the Order went into effect, Cass 1 use was about 20
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percent, half of that projected by the proponents. A
good portion of the mlk on the new Order 35 -- 135 was
reserve production of farnmers |ocated in Idaho that the
proponents had previously pooled in the G eat Basin or
Oregon Orders.

The creation of Order 135 i medi ately
permtted the G eat Basin pool to slough off Cass 3
mlk and shift sonme of the burden of surplus mlk to
producers on the new Order 135 pool. Since the advent
of Order 135, but ending on January 1, 2000, G eat
Basin's reserve has been carried on a separate pool.

During the two decades since the creation of
t he Sout hwest |daho Market, pooling provisions in O der
135 and 139 caused frequent probl ens because they could
not accommodate the growi ng supply of G ade Amlk in
the mountain states. As a result, diversion rules were
routi nely suspended at the request of cooperatives that
associated mlk with the markets.

At a hearing in Salt Lake City in early 1986,
Docket Nunber AO 309-A27, that's the protein price
hearing also, fromwhich the first protein pricing plan
al so resulted, | heard Judd Mason, the spokesman for
| MPA, that's InterMuntain MIk Producers, a DFA
predecessor, describe the problemas follows in support
of less restrictive performance requirenents for the
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G eat Basin Market.

"I'f one group of farners receives the
benefits of the Order and their neighbors equally
qualified are totally neglected, it would result in
absol ute market chaos. A cooperative association |ike
| MPA cannot determ ne that one nenber is entitled to
participate in the Federal Order pool and that his
nei ghbor, also a nmenber, should be excluded if he neets
the sane requirenents. The only result would be
turnoil anong farners throughout the area with one
farmer being pitted agai nst another for a place in the
market. The mlk in sonme manner nust be accommopdat ed
by the Federal Order."

This testinony was reported at Pages 654 and
Page 700 of the 1986 hearing transcript. Judd Mason,
incidentally, was for many years on the staff of
National M|k Producers Federation, NWPF, and regularly
represented cooperative associ ati ons as one of the
nation's | eading dairy marketing policy experts.

This experience is relevant for reasons of
fact and regulatory policy to pooling -- to DFA's
pooling proposals in this hearing in 2002, which, as
the record shows, has pitted one farmer against
anot her.

Judd Mason's 1986 testinony reflects the
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princi pal objective of m |k order pooling that has
driven governnent intervention since the 1930s, has
been to equitably share the burden of |ower val ue
surplus mlk not needed for Class 1 use. Based on
DFA's testinony here and in other parts of the country
| ast year, many in today's industry appear unaware of
or perhaps have forgotten this objective.

The grandfather of court decisions describing
the need for governnent intervention is the U S.

Suprene Court case of Nebia v. New York, published at

291 United States 502 (1934), which described the mlk
probl em at Pages 517 to 518 of that opinion as follows:
"Cl ose adjustnent of supply to demand is hindered by
several factors difficult to control, thus surplus mlk
presents a serious problemas the prices which can be
realized for other uses are nuch | ess than those
obtainable fromm |k sold for consunption in fluid form
or as cream A satisfactory stabilization of prices
for fluid mlk requires that the burden of surplus mlk
be shared equally by all producers and all distributors
in the mlkshed. So long as the surplus burden is
unequal |y distributed, the pressure to market surplus
mlk in fluid formw ||l be a serious disturbing
factor."

A simlar explanation of the need for
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governnment intervention was made in the Rock Royal case
four years later, the first federal m |k order issue
deci ded by the Suprene Court.

The provision of the AMAA, the Agricul tural
Mar ket i ng Agreement Act, that provides for marketw de
pooling is 7 USC Section 608(c)(5)(b)(2)(i). This
section says nothing about Cass 1 use and does not
condition pool eligibility on use or perfornmance of
mlk for the Class 1 market. Quite to the contrary, it
says that the market's producers nust be paid a uniform
price "irrespective of the uses made of such mlk by
t he individual handler to whomit is delivered".

This sharing of marketw de proceeds in a
manner that does, and here I'm quoting froma deci sion
of a court, "that does not distinguish between
producers on the basis of the use of their mlk" has
been called "the core of the congressional progrant by
the U S. Court of Appeals in Washington, D.C., in a

case entitled Blair v. Freeman in 1966, and has been

called "the foundation of the statutory scheme" by the

Suprene Court in a case called Zuber v. Allen in 1969.

In both of these cases, courts overturned
efforts to tilt the economc playing field created by
regul ation in favor of producers on account of closer
association wth the market's Cass 1 outlets.
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The 1962 Norris Report, and that's in quotes,
the nane of the report is the Report of the Federal
MIlk Oder Study Conmittee to the Secretary of
Agriculture, also addressed the need to accommodate al
|l ocal mlk supplies on policy and econom ¢ grounds.

While noting that large surplus mlk supplies
coul d present problens, the report cautioned at Page 67
that "the only alternative for such supplies nmay be the
even nore disruptive status of mlk wthout a market or
at least without a share of the Class 1 outlet"”.

The Norris Report was cited as authority by
the U S. Supreme Court on at | east one occasion and has
been relied upon by USDA's Judicial Oficer on
countl ess occasions as an authoritative source of
federal m |k order econom c and regul atory policy.

Consi stent with these court decisions,
econom ¢ counsel and with principles of efficiency and
equity in mlk marketing rules, USDA has consistently
resisted overt efforts to use perfornmance requirenents
to exclude or discourage local mlk fromparticipating
in a mrket's pool due to its use in Cass 3 where the
market's Class 1 needs are being nmet. There are many
exanpl es of application of this policy. Sone are as
fol | ows.

From a New Engl and decision. "To share in
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t he pool proceeds of the Order, supply plants nust
denonstrate the ability to furnish market fluid mlk
needs by shipping mlk to pool distributing plants.
Shi pments shoul d not be encouraged to a greater degree
t han necessary to satisfy fluid mlk needs. To do so
results in uneconom c novenments of mlk to distributing
plants solely for pooling purposes rather than to neet
fluid mlk needs.” That's from 43 Federal Register
12695- 12699 (March 27, 1978), New Engl and.

Next, in quotes, "The existence of pool
manuf acturing plants should not be a basis for narrowy
[imting the amount of milk which may be diverted to
non- pool manufacturing plants since it would continue
to encourage inefficient mlk handling by producer
groups that use non-pool manufacturing plant outlets.™
That's from 46 Federal Regi ster 55876, 55,888, a 1981
New Engl and deci si on

And finally, "One day's production” -- |I'm
sorry. One day's production of a producer -- that
shoul d be delivery to a pool plant during Fall nonths
is "sufficient to denonstrate that a producer has sone
association with the fluid market." That's from 44
Federal Register 64,087-64,091, in Novenber 1997, a

decision in the Inland Enpire, which is this area.

JUDGE CLI FTON: Is that 1997?
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MR. VETNE: |I'msorry. 1979. Thank you.

Ret urning to non-quoted testinony.

Suspensi on or reduction of diversion limts under
Federal Orders has been very frequent and justified by
USDA as necessary to ensure that producer mlk
historically associated with the market can continue to
be pool ed.

In the Western Order, Federal M Ik Order
Ref orm uni ntentional |y caused di sassoci ati on of nore
than half of lIdaho's G ade A mlk that was pool ed for
many years, and DFA's proposal s are unabashedly
i ntended to disassociate nore of Idaho's historically
pool ed m | k supply.

The policy reflected in decisions and
suspensi on rul es descri bed above is al so addressed in
USDA' s program brochure, the Federal M|k Order
Program which explains at Pages 5 and 10 that federal
m |k marketing orders facilitate orderly marketing by
providing for "the sharing anong producers of the
returns fromall mlk uses". Further, "there has been
a general |essening of pooling requirements to
facilitate the efficient pooling of additional supplies
of Gade A m|k".

In short, pool performance -- the pool
per formance amendnents proposed by DFA for the Western
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Mar ket are not objectionable nerely as a large step
backwards, they would represent a radical departure
frompast policy for which strict and demandi ng
standards of explanation and justification is required
by law. That was the end of ny testinony.

Thank you.

JUDGE CLI FTON: Thank you, M. Vetne.

Cross exam nation? M. Beshore?

CROSS EXAM NATI ON

BY MR BESHORE:

Q John, on -- | don't want to get into any
ar gunent .

A Take your best shot.

Q Legal argument. No. | don't want to get
into any -- | won't get into any | egal argunent that we
will get into in our briefs where they bel ong.

So, | want to know on Page 1 of your
testi mony what facts, other than argunent, what facts
you are offering firsthand testinmony of which is
rel evant and which you believe the Secretary should
utilize fromyour voice fromthe witness stand in
maki ng this decision.

A The facts rel ated about the pronul gation
hearing in Boise, Idaho, in 1980, which | attended, the
fact about what happened to the mlk after that fromny
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observations.
Q |"mon the first page.
A Yeah. Well, okay. The first paragraph is an

i ntroduction. The second paragraph begins in early

1980.

Q USDA hel d a heari ng.

A USDA hel d a hearing in Boise, |daho.

Q kay. Now, --

A That starts -- that starts sone historical
fact --

Q Right. Now, --

A -- of which I have personal know edge, yes.

Q Thank you.

Now, we've taken official notice of the
Secretary's final decision which makes his findings and
actions fromthat hearing.

A Yes.

Q Ckay. Now, is it your position that your
personal recollections of the record and the market
shoul d be considered by the Secretary here in this
deci si on- maki ng process?

A Yes.

Q Okay. Shoul d they be consi dered above and
beyond and over and against his final decision?

A Oh, not -- not over and against, but his
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final decision didn't include the transcript of
everything that -- that transpired there. It didn't
include the rationale of the proponents, and it didn't
include all of the material, factual material and
proffered material by DFA s predecessors, for exanple.

It included some factual findings and
i ncluded policy judgnents and created an Order. \Wat
happened at that hearing and what was advocated is
rel evant as we go through the history of what's being
advocat ed now. Sure.

Q kay. So, the -- the prismof your
recoll ection 20 years later of what was advocated at
that hearing in your viewis inportant in the decision
t oday?

A | believe it's inmportant in nuch the sane way
that other w tnesses have been asked questions about
what got us here, yes, and ny recollection is very nuch
refreshed fromgoing to the old dusty box of material
fromthe Geat Basin -- fromthe Southwest I|daho/
Eastern Oregon pronul gation record.

Q kay.

A It was in fact ny very first federal order
hearing, and Sid Verde was representing the proponents.
| have a very good recollection of it. M first
federal order hearing in private practice.
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Q kay. Have you been involved in -- as a --
as a principal in any of the marketing -- in any of the
transactions in the market since that tinme?

A | f by principal, you nean have | operated as
a handl er --

Q O been an agent for.

A |'ve been an agent for handlers in ny
capacity as an attorney --

Q In marketing transactions in these markets?

A Not in -- as | said earlier, not in marketing
transactions but in market regulatory transactions, and
in that capacity have received information repeatedly
and consi stently about what transpires and has
transpi red and have listened to market participants,

i ncludi ng DFA' s predecessors, concerning what they have
done.

Q So, it's your request that the information
you have gl eaned fromyour clients over the years about
mar keting conditions and devel opnents in these O ders
since 1980 shoul d be considered by the Secretary?

A No, that is not what | -- that's not what |I'm
sayi ng.

Q Well, do you --

A It isnot -- it is not so limted as
information | gleaned fromny clients. 1t includes

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

1161

information gl eaned fromyour clients and their

predecessor interests.

Q But you've not been involved in the market as

a principal or as an agent in marketing matters for any

entities --

A | have not --

Q -- during these years?

A | have not -- | have not been involved in
marketing mlk. | becone involved after mlk is

mar ket ed and the dust starts flying.

Q So, the information you have is information
that has been reported to you by your -- your clients
or -- or which you have heard from whatever sources
fromother parties?

A My clients, your clients, USDA, yes.

Q kay. And those are the -- your presentation

of those facts is what you have presented as your --

your testinony here today?

A In part, yes.
Q kay.
A That --

MR. BESHORE: Thank you.
MR. VETNE: Ckay.

JUDGE CLI FTON: O her cross exam nation? M.

Tosi ?
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CROSS EXAM NATI ON
BY MR TOSI :
Q M. Vetne, --

A Yes, sir.

Q -- in -- inyour witten testinony, you refer
to the hearing held in 1980 -- excuse nme -- a decision
-- excuse nme -- no. You did say a hearing. The

hearing for the Salt Lake market that established
mul ti pl e conponent pricing.

A Yes.

Q And you drew -- you rel ated extensively about
M. Mason's testinony.

A Yes.

Q What were the -- what were the decision's
findings? | appreciate that you quoted M. Mason, but
what -- what's the decision findings regarding the sort
of issues that M. Mason raises in his testinony?

A You know, | -- | asked for official notice of
t hat decision and official notice has been taken. |
cannot recall precisely. | went |ooking for that
decision which is why | didn't have the precise
reference to it.

Q kay.

A My intention was to reference a description
by DFA's predecessor of marketing disorder when
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producers can't be pool ed.

Q Okay. Also, you recite a decision, a couple
of New Engl and deci sions from 1978.

A Yes.

Q Do you know if that decision, in the context
of which you present certain selected findings, --

A Yes.

Q -- do you know if that decision found that
producers who do not supply the fluid market shoul d be

eligible to have their mlk receive the blend price?

A Al'l of the decisions that are here and the
addi tional ones for two decades, which |I'I|l probably --
some of which I'Il refer toin ny brief later, speak of

producers and market pool suppliers participating on
the basis of the denonstrated ability to serve the
fluid market and the next step is the degree to which
they serve the fluid market which is, as a matter of --
as described by the Secretary's neta policy over the
years, directly related to the degree of need for that.
So, every producer nust show an ability to

serve the fluid market and usually that's by a touch
base, whether it's once, you know, forever or once a
nmonth or five tines a nonth. Every producer nust show
that ability.

Q Wel |, the decision says, the one that you're
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guoting fromsays the -- they denonstrate ability --
A Yes.
Q -- to furnish the market by --
A Yes. By shi ppi ng.
Q -- shipping mlk to pool distributing plants.
A Yes.
Q So, you could contact -- you're saying that
t hey --
A Yes.
Q -- just need to touch base at a pool plant.

That's very different.

A This is -- yes. Thisis a-- thisis a
reference to a statenent of policy on how -- how
performance requirements are structured in relation to
mar ket need and how t hey should be restructured in
addition in relation to market efficiency and, thirdly
but nost inportantly, the whole purpose for doing that
definition of who's a producer and who's a handler is
so that the Section 8(c)(5) objective can be nmet of
allowing all producers to share equally in the burden
of | ower value surplus mlk.

MR. TOSI: OCkay. John, thank you. |
appreciate it.

JUDGE CLI FTON: Any ot her cross exam nation?
M. English?
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MR. ENGLI SH.  Your Honor, this is going to
denonstrate, | think, the nature of the problem
CROSS EXAM NATI ON
BY MR ENGLI SH:

Q M. Vetne, you have stated that sonme of this
material, factual material canme fromyour files, is
t hat correct?

A Sone of the factual material canme from ny
clients in the formof a public hearing, yes.

Q kay. Not -- not by -- in private?

A Not in private. | nean, | do -- | do get
information frommy clients in private, and after that
is done, | frequently, as in this hearing, encourage ny
clients to make that private information publicly
avai l abl e by being candid on the witness stand. |'m
referring to information in all cases here that -- that
has been made public usually in a hearing form

Q kay. So, if we went back and | ooked, we
would find all of this in public form correct?

A Yes.

MR. ENGLI SH: Thank you, sir.
JUDGE CLI FTON: O her questions for M.
Vet ne?
(No response)
JUDGE CLI FTON: There appear to be none. M.
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Vet ne, anything further?

MR. VETNE: Nothing further. Thank you.

JUDGE CLI FTON: Thank you. You may step
down.

(Wher eupon, the wi tness was excused.)

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Yes, Your Honor. | would like
to nove to strike M. Vetne's testinony on the basis
that the answer -- it has been shown to be nothing nore
than an attenpt by he as the representative of his
clients to elevate his argunent and statenents about
what's transpired at public hearings apparently and to
a level because it's sworn testinony on the record that
is different than that in this hearing record, than
that of other -- other parties in the record.

It's conpletely inappropriate and shoul d not
be taken and be a part of the record. 1'd nove to
strike it.

JUDGE CLI FTON: M. English?

MR. ENGLI SH.  Your Honor, | want to be very
careful here because as the actual issue, again |I'm
nore concerned about the precedent that it sets. The
precedent that it sets is that a person can get on the
stand and put information in that is not subject to
cross exam nation for those persons who actually said
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it, and indeed it is again a conpilation, and |I do
think that it elevates argunent to a |l evel that no
ot her person has done yet, and | enphasize "yet",
because it is now, you know, 3 after 8 p.m on
Thur sday, April 18th, and by your own invitation, what
you' re suggesting to us is that we should spend this
eveni ng, those of us who have not done this, and cone
in tomorrow and do the sane thing, and | -- |
respectfully suggest, Your Honor, that that is not what
t hese Federal Order hearings are for.

| agree with M. Stevens, and | have tried
very hard throughout this proceeding, | think it's
denonstrated by the direct that we've given and by the
cross examnation, to try to stick to facts and not
argunent,and if the ruling of -- of -- of Your Honor is
to be that no, we can have argunent all over the pl ace,
and we're going to elevate | awers' argunent to sworn
testinmony, then | think what you're inviting literally
i s why bother having any wi tnesses who aren't the
| awyers?

From now on, come to Federal Order hearings
and just the lawers are going to show up and they're
going to get on the stand and they're going to testify
and we're going to cross examne the lawers, and with
all due respect, that doesn't make a good record for
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the Secretary, and I think that this is -- this is not
where we shoul d be.

If this wants to acconpany the record as
argunent, that's fine, but -- and -- and to the extent
there's factual elenents, |'msure the Secretary in her
infinite wisdom can pull those facts out of the
statenment, but for this statenent to be elevated the
way it is and the precedent that it sets in the future
is very unfortunate, and I join in M. Beshore's notion
to strike.

JUDGE CLI FTON:  Thank you, M. English.

M. Marshall?

MR. STEVENS: Pl ease.

MR. MARSHALL: Thank you, Your Honor

My reason for speaking to this notion is
t hat, excuse ne, as M. Vetne correctly pointed out, in
the materials and testinony that M. MBride has
prepared for this hearing, there has been an attenpt to
put policy perspective on the facts being testified to.
Wthout a policy perspective, | do not see how one can
determ ne what the appropriate types of testinony m ght
be nor can one explain the context in which testinony
about facts is offered, and for that reason alone, |I'm
asking that no ruling be issued to limt the ability of
M. MBride tonmorrow to discuss quite candidly many of
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the sane things that it turns out M. Vetne has already
di scussed.

JUDGE CLI FTON: Thank you.

M. Stevens?

MR. STEVENS: Your Honor, | would refer you
to my previous coments on this matter, and I -- and |
-- | believe that those are still relevant to the
di scussi on.

| think it should be noted and everyone
shoul d be put on notice that to the extent testinony is
given here by witnesses, by their representatives, by
| awyers, by whonmever, the Secretary wants to review the
records and find the facts and nmake determ nati ons on
t he facts.

| ' ve been doing these hearings | ong enough to
know that all the parties engage in what we are calling
"argunment", what we are calling "opinion", stating
facts and naki ng assertions, opinions, argunent, with
respect to those facts, and I'mcertainly not naive
enough to think that nost of the record of a | ot of
t hese hearings is just that, and it's not facts but
di scussion of the facts, assertion of -- of -- | nmean,
di scussion of the facts, opinions, argunent, |egal or
ot herwi se, and -- and no one who's worked in this area
woul d say any differently, | don't think.
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But | do believe that we shoul d not encourage
the presentation of -- and | can't characterize it any
other way as -- than as a legal brief during the course
of the hearing. There is an opportunity to present
| egal briefs in -- in these hearings. For themto cone
in during the course of the hearingis to -- in -- |
woul d assert, is to unduly burden the record, and the
record should be facts and certainly opinions conme in
and assertions and argunent, but to begin a process
where what |'m hearing nowis that if one | awer or one
representative feels it necessary to file what in
essence is a |legal brief during the course of the
hearing, that this will cause all the other
representatives and | awyers to feel conpelled to do the
same thing, and I nmust say that | think that this does
unduly burden the record.

Everyone gets their opportunity to nake their
| egal argunents at the appropriate time during the
proceeding, but it is not sonmething that is -- cones in
during the course of the hearing. It is sonething that
is post-hearing and conmes in as the Rules of Practice
provi de during the course of these proceedings.

So, just to reiterate and go back to what |
said before, to the extent that -- that |egal argunents
are made, to the extent that opinions are given that
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may wel |l be based on facts, factually based, the
Secretary's |ooking at the facts. The Secretary is
trying to nake a determ nation based on the facts
presented in the hearing.

To the extent these argunents -- these other
argunents and other points are nmade, they may be part
of the record, they do cone in to records, we don't
need to unduly burden the record with these, and if
we're going to start the process of |awers and ot her
representatives feeling conpelled to -- to present
testinmony and to present in essence a |legal brief
during the course of the hearings, we will unduly
burden these records.

So, for one, I think it's -- it's not a good
precedent to set, with all due respect to Your Honor,
and woul d ask that you -- that you consider that as to
whet her we need to head down that road.

Thank you, Your Honor.

JUDGE CLI FTON: Thank you, M. Stevens.

M. Vetne, anything further?

MR. VETNE: | probably should say no but |
can't.

| am both puzzl ed and offended with the
presentations that have been nmade by M. Beshore, M.
English and M. Stevens. As indicated before, 90
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percent, perhaps nore, of the testinony of M. Hollon
was reference to policy, reference to deci sion,
argunent of exactly the sanme kind.

Unfortunately, ny clients, one of which never
attended a hearing before, do not have the -- the
status that M. Hollon has in being confortable with
and knowi ng how the facts about their conpany relate to
the regulatory policy and histories that have -- have
been expressed by the Departnment in the past and by
other authorities in the past and by other markets in
t he past.

It could be that |I could, as M. Beshore
probably has done and M. English probably will do and
-- and M. Marshall, | could have with ny clients
presented a -- a statenment that with those w tnesses
put both policy and factual statenments in one docunent
and put it through those witnesses. The difference
woul d have been that my clients woul d have been
conpl etel y di sadvant aged because when these | awers
start asking ny clients policy questions about their
testinmony, they don't have a cl ue.

Now, when sonebody starts asking M. Hollon
policy questions about the sane kind of testinony, M.
Hol Il on actually can answer because he has a -- he has a
history with that. | think what's bei ng suggested here
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really is that the policy questions, the policy issues
that 1've addressed in ny testinony are being objected
to because they canme fromthe testinony of the person
who actually wote the policy argunments.

My belief is that M. Hollon's testinony,
whi ch cont ai ned exactly the same kind of argunent, were
witten by his lawer. The difference is that the
scribner did not get up on the stand and submt to
cross exam nation as | have done on the same policy
guesti ons.

Finally, the Rules of Practice expressly
provi de for argunent at the hearing and that is all.
That portion of my testinony was intended exactly as |
hope 90 percent of M. Hollon's testinmony will be
considered as argunment that fits the facts.

Thank you.

JUDGE CLI FTON: M. English?

MR. ENGLI SH:  Nunmber 1, M. Conover al ways,
al ways, always, M. Vetne, wites the testinony, and if
you' re puzzled and offended, | think it's probably
because we're puzzl ed and of fended by what has happened
her e.

And as for asking the wi tness policy
guestions of which they can't answer, | put a w tness
on the stand who specifically said before you asked a
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guestion that he doesn't have the policy and you
continued to ask the policy questions.

So, M. Vetne, you know, before you start
t hose i ssues, you know, the fact of the matter is at
| east M. Conover's statenent will have facts init,
and yours was entire policy and was entire -- |I'm
sorry. It should not be personal. | apologize, Your
Honor. That the fact of the matter is that the
statenment nade by M. Vetne has so few facts in it and
is overwhel mngly argunent, that is a mjor difference,
and | think that it really is a departure fromprior
practice, and if we're angry, it's because it is such a
departure fromprior practice, it requires us at this
| ate monent in this hearing to decide this evening
whet her we have to do the sanme thing tonorrow norning
and that departure is what | was saying, and it is that
departure which I think, Your Honor, with all due
respect we need to consider as to whether that's what
we want to do down the road with these heari ngs because
fromnow on, | can assure you, | can assure you that
that will have to be a consideration and this hearing
has gone on | ong enough. This hearing will not be over
tomorrow, and every other hearing is going to go tw ce
as long. This is not a good precedent.

JUDGE CLI FTON:  Thank you, M. English.
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M. Beshore?

MR. BESHORE: I'Il be very brief. The only
thing | want to say is that M. Hollon wote his own
testinmony, and I'Il just nmake that representation
wi thout taking the stand. | was not the scribner. W
syntax and grammar is nuch better.

JUDGE CLI FTON: Gentlenen, | do not wish to
establish any policy that will require these hearings
to take longer. However, | find that on the whol e,
what M. Vetne's Exhibit 53 does is bal ance the
information that | have gathered in this hearing and
that is, this is always a balancing difficulty for the
Secretary, and yes, we want to honor those who daily
serve the fluid needs of the market and we want themto
be rewarded for their labor and that's what 90 percent
of the evidence that | have gathered enphasi zes.

But that's not the only body of producers who
asked to be heard here, and | believe | would be doing

a disservice to the Secretary if | struck M. Vetne's

evi dence.

Now, to the extent 53 contains nore argunent
than fact, | agree with M. Stevens, but the policy-
makers can sort that out. | -- | do not think it

damages the proceeding for ne to have nade it an
exhibit. | think all of the evidence that has cone in
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here nust be wei ghed, and yes, Exhibit 53 | ooks a | ot
like a brief in sone portions, but it bears
consideration if we're being asked to go down the sane
road that's been gone down before.

So, | decline to strike Exhibit 53. |
decline to strike M. Vetne's testinmony. | do not w sh
anyone to stay up all night preparing a docunment, and I
do not wish for us to spend however |ong we've been
with M. Vetne, an hour and a half, | do not w sh for
us to add anot her hour and a half per party tonorrow

So, | apologize if what |'ve done is put any
party at a di sadvantage by changing the procedures
here, but nevertheless |I find value in what M. Vetne
has present ed.

M. English?

MR. ENGLI SH.  Your Honor, | accept that,
except | do note ny exception, and | do indicate that I
do think you put us at a disadvantage. | was certainly
not prepared to do a brief. | do not know whet her
have tinme or, for that matter, the ability to prepare
such a brief this evening. Tonorrow, | will certainly
indicate what | may need to do which may, of course,
mean that this hearing will have to continue tonorrow
aft ernoon.

Thank you, Your Honor.
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JUDGE CLI FTON: Thank you, M.

hope that's not your deci sion.

M. Beshore, anything further?

MR. BESHORE: Not hing further.

JUDGE CLIFTON: Al right.

Thank you.

Engl i sh.
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"Il see you all at 8:00 tonorrow norning.

(Wher eupon, at 8:45 p.m, the hearing was

adj ourned, to reconvene tonorrow norning,

19t h, 2002, at 8:00 a.m)
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