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I INTRODUCTION

This brief'is filed on behalf of Dairy Farmers of America, Inc.; and supported by
Arkansas Dairy Cooperative Association; Dairymen’s Marketing Cooperative, Inc.; Lone Star
Milk Producers, Inc.; and Maryland & Virginia Milk Producers Cooperative Association, Inc.,
collectively the proponents of Proposals 1, 2, and 3 in this hearing (in this brief these
cooperatives will sometimes be referred to as “Proponents™). Each of the proponents markets
member milk on either one or both of the Appalachian or the Southeast Federal Milk Marketing
Orders. Together the cooperative proponents market in excess of 80 percent of the producer
milk pooled on the Appalachian and Southeast Orders.

This hearing was requested to address the urgent need for enhanced transportation credits
in federal milk Orders 5 and 7 which regulate the marketing of milk in the Appalachian and
Southeast Marketing Areas. Both inter-order and intra-order transportation credits are needed to
make marketing of milk for Class I uses more orderly and equitable for the benefit of producers,
handlers, and consumers in this growing region of the country.

The record of this three day hearing, held January 10 to 12, 2006, documents the (1)
extraordinary movements of milk required to meet the Class I needs of these markets, both from
within and outside the marketing areas; (2) the huge increases in transportation expense and the
volatility of transportation costs related to diesel fuel prices in particular; (3) the disorder that is
inherent in un-shared transportation expenses for Class I uses; and (4) the finely tuned proposals

put forth by these proponents for addressing these marketing issues.



This brief will attempt to summarize the record evidence of the structural market
conditions which Proponents face and which Proposals 1, 2, and 3 address; describe the
operation of the proposals and how they address the marketing challenges; and comment upon
the concerns or opposition which have been raised about the proposals, including the
amendments embodied in Proposals 4 and 5 which we oppose. But first, to put this hearing and
these proposals in context, we will review the use of transportation credits in these and other
orders in the federal order system.

II. HISTORY AND LEGAL BACKGROUND OF TRANSPORTATION CREDITS

Prior to 1986, the AMAA did not authorize transportation credits in milk marketing

orders as the court in Smyser v. Block 760 F.2d 514 (3d. Cir. 1985), held. To remedy that gap in

statutory authority, the Congress adopted what is now § 8¢c(5)(J) of the Act, 7 USC 608c(5)(J), in
§133 of the Food Security Act of December 23, 1985. That section authorizes milk order
(i)rovisions:

(J) Providing for the payment, from the total sums payable by all
handlers for milk (irrespective of the use classification of such
milk) and before computing uniform prices under paragraph (A)
and making adjustments in payments under paragraph (C), to
handlers that are cooperative marketing associations described in
paragraph (F) and to handlers with respect to which adjustments in
payments are made under paragraph (C), for services of
marketwide benefit, including but not limited to - (i) providing
facilities to furnish additional supplies of milk needed by handlers
and to handle and dispose of milk supplies in excess of quantities
needed by handlers; (ii) handling on specific days quantities of
milk that exceed the quantities needed by handlers; and (iii)
transporting milk from one location to another for the purpose
of fulfilling requirements for milk of a higher use classification
or for providing a market outlet for milk of any use classification.
(Emphasis supplied)



Shortly after this authority was provided, a hearing was held in the Chicago Regional
area, Order 30, to consider such provisions for that marketing area. Those provisions, which
remain in place today, are instructive with respect to the Department’s contemporaneous
implementation of the purposes of transportation credits as marketwide services. See 52 Fed.
Reg. 38235 (October 15, 1987)(Emergency partial decision)(Exhibit A, attached).

Order 30 was a market with a large supply of milk but alleged difficulty in attracting
milk to the Class I markets. Class 1 utilization in the order was less than twenty (20) percent.
The dominant cooperative federation had an over order pricing program which provided for the
pooling of milk delivered to Class I. The superpool federation struggled, however, with the
inequities of the sharing of costs among handlers and producers which were built into the market
place because of the inadequacies of location adjustments and the movement of milk across the
milk shed in ways which the order did not provide for. Therefore, the cooperative federation
proposed a system of transportation credits for Class I milk which would add to the rate allowed
under the order and complement the location adjustments in the order as well as provide for
transportation payments from the pool for milk movements to Class I plants which were against
the grid of prices in the order and therefore did not receive any compensation from the pool. In
adopting these proposals, the Secretary made a number of important observations:

The current order has location adjustment provisions that
recognize a portion of the costs of transporting milk. Through the
operation of marketwide pooling, that portion of the hauling costs
covered by the location adjustments is shared by all producers.
However, as noted earlier in this decision, the location adjustment
provisions no longer adequately reflect current hauling costs.
Thus, handlers who pay for transporting for milk between plants
incur a greater cost than is recognized by the order. Those
handlers who incur such additional hauling costs have higher costs

than other handlers who do not receive milk from other plants,
Moreover, the additional hauling costs, which are not reflected in
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the order’s blend prices, are not shared by all the producers who
enjoy the blend prices that result from marketwide pooling.
However, as indicated earlier, full recognition of hauling costs in
the location adjustment provisions is not a practicable means of
dealing with this problem. (52 Fed. Reg. At 38241)

The decision then went on to make the following comments:

The transportation credits provided herein will promote orderly
marketing through provisions that are fully consistent with the
intent and purposes of the Act. The operation of the credits will
improve equity among competing fluid milk handlers by
reimbursing a portion of the additional costs incurred when such
handlers must reach out to other plants to obtain milk for Class I
uses. On the other hand, the costs of such reimbursement will be
spread out among all of the market’s producers. Thus, all
producers who share in the benefits of the higher returns of the
fluid market through marketwide pooling will share also the costs
of servicing the fluid milk sector of the market on a more equitable
basis. (52 Fed. Reg. At 38241)

Thus, the Order 30 transportation credits were adopted to: (1) compensate for existing
location credits within the order which were out of date; (2) provide incentives under the order
for milk movements which were not reflected in the location adjustment provisions of the orders;
and (3) promote equity among both handlers and producers in the provision of milk for Class I
purposes.

In 1996 the Department responded to a crisis in obtaining supplemental milk for the
southeastern orders, Orders 5, 7, 11 and 46, by adopting the set of transportation credits for
supplemental milk which have continued to this date with limited amendments. See 61 Fed. Reg.
37628 (July 19, 1996)(Exhibit B, attached); 62 Fed. Reg. 27525 (May 20, 1997). The Secretary,
in that proceeding, again applied the authority of § 608¢c(5) (J) of the Act to assist in the

movement of milk for Class I purposes, this time in the chronically deficit southeastern United

State marketplace. Adopting the proposed transportation credits and establishing the
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transportation credit balancing funds under the Orders, the Secretary found that it was necessary
to provide an orderly and equitable means for obtaining supplemental milk for these deficit
markets through the federal order system. The credits were funded primarily with the uniform
assessment on Class I milk in the Orders, settled through a transportation credit balancing fund,
administered by the Market Administrator. The rate of compensation of the handlers importing
the supplemental milk used the mileage calculated from a base point near the shipping
producer’s location and the plant of delivery point with a rate of reimbursement based upon
actual hauling cost data in the record. The transportation credit provisions adopted in 1996 were
modified in limited ways in 1997 and incorporated in the current Southeastern and Appalachian
Orders by the Secretary during the Federal Order reform process in 1998 and 1999.

The conditions found and applied by the Secretary in these prior decisions are reflected
in the current hearing record and support the adoption of the updating of the supplemental milk
transportation credits and the adoption of an intra-Order transportation credit system in the
southeastern United States, Orders 5 and 7.

III. MARKETING CONDITIONS IN ORDERS 5 AND 7

A. The structural deficit for-Class I Supplies.

The Southeastern United States markets, Order 5 and 7, have a chronic and structural
deficit of supply for Class I needs. This regional deficit has been recognized over the years by
the Department and is the basis for the current transportation credit balancing fund program.
What this record demonstrates is that this structural deficit has continued to increase over time.
The magnitude of this regional structure supply deficit is the basis for the need to update the

provisions of the transportation credit balancing funds in Orders 5 and 7.



There are several measures which document the existence of the structural supply deficit
and its magnitude and nature. We should first look, as the Department did in 1996, to the low
production and population trends in twelve southeastern states. When the current transportation
credit balancing fund was initiated in 1996, the Department noted the increasing population
trend accompanied by the declining regional production, and cited those trends as key premises
for the need to facilitate the orderly acquisition of supplemental milk. See Exhibit A attached.
(61 Fed. Reg at 37632 (July 18, 1996)). In 1996, the Department projected population and
production trends through 2005 (and beyond) and used those trends to address, and redress, the
supply and demand imbalance in the southeast. What we now know is that the realities of 2005
are even worse than were projected in 1996.

Exhibit D, attached is a table of the current milk production and population as of 2005 in
the twelve southeastern United States. In 2005, the population was higher than projected in
1996; while milk production was lower than projected in 1996. As a result, as this record plainly
reflects, the supplemental milk regulations adopted in 1996 (and revised in 1997) which served
the industry well for a number of years are grossly inadequate today.

In 1996, the Department projected that the population in the twelve southeastern states
would be 70.471 million in 2005. In fact, according to the Bureau of Census, the twelve State
population total for 2005 is 74,103,000, 5% more than projected in 1996. On the production
side, the NASS figures for 2005 production in the 12 southeastern states shows 10.75 billion
pounds of production in 2005, 7.35% less than the 11.60 billion projected in 1996. The regional
supply demand imbalance continues to get worse, requiring huge volumes of sﬁpplemental milk

to meet the needs of the consuming public.



The increasing volumes of supplemental milk are documented on Hearing Exhibit 34
prepared by the Market Administrator. From July 2000 through November 2005, the pounds of
supplemental milk volumes on which transportation credits have been claimed increased
constantly. Comparing month to month from 2000 to 2005: In July 2000 there were claims on
31.7 million pounds; in July 2005, there were 107.7 million pounds; for August 2000 the claims
were for 64.8 million; for August 2005, for 137.8 million; for September 2000, 78.3 million; for
September 2005, 117.8 million; for October 2000, 75.7 million; for October 2005, 127.9 million;
for November 2000, 66.9 million; for November 2005, 98.1 million. The distances milk traveled
varied from 578 to 627 monthly average miles in 2000; in 2005 the monthly averages had
increased to a range of 682 to 755. More milk for more miles requires more funding for the
supplemental supplies.

Furthermore, the monthly cost of supplemental supplies has increased by an additional
factor because of the increases in transport costs for milk. An estimate of the total monthly costs
for supplemental milk in Order 7 over the periods since 2000 can be made using the Market
Administrator’s Exhibit of pounds on which credits were claimed; applying the marketwide
average Class I utilization of 65% (which represents the portion of deliveries on which credits
apply); and using the average cost per loaded mile documented by Mr. Sims. The result is that
in 2005, the gross cost of transporting supplemental milk to Order 7 was 2 to 3 times as
expensive (using the months of July through November for which there is complete record
evidence).

The additional cost of hauling supplemental milk when supported by the essentially fixed
amount of funds available in the transportation crédit balancing fund is shown in the declining
support by the fund for the costs over time on Exhibit D.
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The volumes of deliveries required for supplemental supplies in the southeast can also be
gleaned from the pooling data in the Orders. October 2005 in Order 7 is a good example. In that
month the market’s total needs for Class [ were 437.9 million pounds. The total in-area
production equaled only 273.8 million pounds. See Exhibit 13C. In other words, gross in-area
production was only 62.5% of total Class I needs and 70% of the volume of producer milk used
in Class I. When the total need of distributing plants for milk (86.5% Class I) is considered (to
say nothing of seasonal and daily balancing needs), the extraordinary deficit of local supply for
Class I needs is plainly evident. The Order 5 comparable figures are only a bit less grim.

In summary, the local production deficit for Class I in the southeast is huge and growing.
The gap has increased over the years more than the Department projected. As a consequence the
need for transportation credits to provide for the orderly and equitable acquisition of
supplemental milk for the markets is greater than ever.

B. The structural mismatch of supply and demand within the southeast marketing

areas.
Just as there is a regional structural deficit of total production for Class I, within the
marketing areas of Orders 5 and 7, there is a structural mismatch of supply and demand by
location. The result is that just as milk needs to be imported from out of the area to meet in-area
Class I demands, within the marketing area itself, milk must be moved substantial distances from
point of production to point of demand in order to meet the Class I needs of the distributing
plants in the Order. There are several sets of data within the record which document this

structural working condition.



Exhibit 22 prepared by Dave Darr of DFA depicts the relationship of milk production
within the region to the demand point of distributing plants. In Exhibit 22, Mr. Darr color-coded
the distributing plants in the region on the basis of the relationship of their needs to the volume
of all milk production in adjoining counties. Of the 42 distributing plants in the region, only 6
have potentially available to them more than 200% of their needs. An additional 8 plants have
potentially available between 100% and 200% of needs in nearby counties. Fully 2/3 of the
plants, a total of 28, have less than their total needs available nearby. The greatest majority,
fully one-half of the plants in the region have less than 50% of the milk which they require
located in nearby counties. This clearly means that milk must travel substantial distances to
supply the needs of most distributing plants in the region. However, it also shows that a small
handful of plants will be able to be fully supplied with inexpensive local deliveries.

What this supply and demand mismatch means for deliveries of producer milk within the
marketing areas is revealed in the Market Administrators’ information provided in Exhibit 13A
for Order 7 and Exhibit 7, pages 1 and 4 for Order 5. These Exhibits, which show the results of
applying Proposal 2 for April and October 2005 in Orders 5 and 7, revealed how far milk must
travel within these markets to reach the Class I demand points.

Taking Order 5 first, the Market Administrator determined that in April and October
2005, the weighted average miles beyond the nearest distributing plant which milk subject to
credit would travel was 44 miles in April 2005, and 41 miles in October 2005 (Exhibit 7, page
4). Those distances represent about an additional $.20 per hundred weight of hauling expense
for producers supplying these plants. In other words, the producers in the Order who were able
to deliver to the nearest plant had one hauling cost; while the producers who delivered to more
distant plants had, on average, an additional hauling expense of $.20 per hundred weight. The
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numbers of producers in these two classes are instructive. Exhibit 7, page 1 shows that in April
162.0 million pounds of milk would have claimed a transportation credit with the 44 extra miles
traveled. But we know that the pounds of milk which carried an additional hauling expense
would have been substantially greater than that because only 86.5% of the milk delivered to
distributing plants would be subject to credit. Therefore, in April 2005 a minimum of 195.5
million pounds of milk was delivered to plants which were beyond the producers’ closest
distributing plant. In April 2005 there was 338.9 million pounds of in-area production in Orders
5 and 7. Therefore, 57.7 % of the in-area milk was delivered to plants an average of 44 miles
beyond the nearest plant of the producer. The figures for October 2005 are quite similar: 284
million pounds of milk produced in area in Order 5 and October 2005. By our calculations, the
pounds delivered to distributing plants which were subject to credit were 131.5 million Class I
and 158.9 million total or 56% of the milk in the Order. In other words, 56% of the milk
incurred an average of $.20 per hundredweight additional hauling cost versus the 44% of milk
that was deliverable to its nearest distributing plant.

The data in Order 7 are similar, but even starker in the inequity revealed. In April 2005,
284.5 million pounds of milk was delivered and would have been subject to the proposal to
credits. The total in-area production in April 2005 was 353.1 million pounds (Exhibit 13C);
fully 80% of the milk in area was delivered beyond the nearest distributing plant. These
deliveries were at an average of 49.62 (Exhibit 13A) with, in essence, no assistance from the
location adjustments of the Order. The result is that 80% of the producers in the Order have
hauling expense on average $.22 per hundred weight more than the 20% of producers who are

able to deliver to the nearest distributing plant in the Order.
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The figures for October 2005 in Order 7 are similar: 229.5 million pounds of the 273.8
million total in-area production was delivered for credit. That is 84% of the milk and Order.

As the Secretary has previously stated: “the additional hauling costs, which are not
reflected in the Orders’ blend prices, are not shared by all the producers who enjoy the blend
price that results from marketwide pooling.” (See Exhibit A: 52 Fed. Reg. at 38241 (October 15,
1987)) These Orders, because of the mismatch within the geographical area of supply and
demand, have a built in two class system among producers: those advantaged producers who are
able to deliver to a nearby distributing plants; and the majority of producers who must deliver
their milk a longer distance to a demand point at a substantial price disadvantage.

The Secretary must address these two structural issues of the regional supply deficit and
the in-area geographical supply and demand in this proceeding.

IV. THE PROPOSALS TO ADDRESS CURRENT MARKETING CONDITIONS AND

TESTIMONY IN SUPPORT OF THOSE PROPOSALS

Proponents have presented three proposals for addressing the current disorderly
marketing conditions in Orders 5 and 7. We will summarize those proposals and the testimony
of the witnesses who appeared in support.

Proposal 1 would (1) increase the maximum rate of assessment for the transportation
credit balancing fund in Order 5 to a maximum of $.15 per hundred weight; (2) increase the
maximum assessment in the transportation credit balancing fund for Order 7 by $.10 to a
maximum of $.20 per hundred weight.

Proposal 3 would amend the mileage reimbursement factor utilized in transportation
credit payment provisions of Orders 5 and 7, updating the mileage rate and including a diesel

fuel cost adjuster. -
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Proposal 2 would add intra-order transportation credit provisions to both Order 5 and
Order 7. It would establish a maximum $.10 per hundred weight of Class I milk rate in Order 5
to fund this transportation credit fund. It would establish a maximum rate of $.15 per hundred
weight of Class I milk rate in Order 7 to fund the intra order transportation credit fund.

The Proponents’ supportive testimony for the proposals was presented by Jeff Sims, and
by six dairy farmers. Mr. Sims’ detailed analysis of the industry conditions and the operation of
the proposals was set out in Exhibits 24 and 25, and in the lengthy cross-examination in which
he was able to address questions raised by his testimony. We will not restate that testimony here.
However, we do want to highlight the dairy farmer testimony because this hearing is
fundamentally about the income of these farmers and their families. The costs of supplying milk
for Class I in this region, whether by acquisition from supplemental sources, or via long distance
deliveries within the area, ultimately are borne by these dairy farmers. If the Orders do not
provide a mechanism which assures sharing of costs among all producers and the equitable
assessment of Class I handlers for the funds, the buck will continue to stop on these farms.
These dairy farmer representatives of the proponents documented the need for the proposals
through their own experiences throughout the region.

Mickey Childers operates a family dairy farm along with his father-in-law and two sons
in Somerville, Alabama. Childers milks 700 cows producing an average of 22,000 pounds of
milk per year and markets his milk through Dairy Farmers of America, a member of Southern
Marketing Agency. Mr. Childers supports the adoption of Proposals 1, 2, and 3 in response to
rising fuel costs and the deficit production conditions in Alabama where in-state farmers produce

less than twenty percent of the milk consumed in the state. (Tr. 142-149)
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Gerald Heatwole, a board member of the Southeast Area Council of Dairy Farmers of
America, operates (with his family) two dairy farms, one in McGaheysville, Virginia milking
300 cows and one in Keezletown, Virginia milking 175 cows in the Shenandoah Valley. The
South East Area Council represents more than 3,200 farms, the overwhelming majority of which
are small businesses. Unlike the Southeast generally, the Shenandoah Valley is a local, surplus
production area. Milk from the Heatwole farm is shipped a distance of 485 miles to Charleston,
South Carolina, to meet the Class I needs of the market'. The cost of this transport falls to the
producers whose milk is pooled in the SMA pool. This transportation expense just adds to the
other high production costs resulting in part from climatic conditions detrimental to milk
production and high on-farm energy costs. Mr. Heatwole supports Proposals 1, 2 and 3. (Tr.
158-161)

Glen Easter farms near Laurens, South Carolina. His is a second generation family farm
enterprise, East Glen Farm, which began operations in 1927. Twice the business has relocated
over 2,000 miles in moves forced from milk marketing situations. He supports the three
proposals made by SMA. Proposals 1 and 3 on out of area milk will help his business by
assuring that adequate credits are paid and the fuel adjuster kept in line with energy market
condttions. He believes the intra-market credit will help East Glen Farm and other Southeast
Area Council producer members supply the market and recover costs in a fair manner. He
asserts that producers in no other section of the nation are asked or expected to bear
transportation burdens to the extent expected of producers in the southeast. Dairymen in the

southeast need Federal Order help to recover the costs of supplying these markets and to allocate

! Long distance hauls of this magnitude are necessary in this region because of the structural
supply demand relationships in spite of the extraordinary efforts of the SMA cooperatives to
coordinate the regional supply logistics.
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the costs equitably among all who benefit from the Class I pool. (Tr. 169-175)

Reta Dyess and her husband farm in east Texas in Cherokee County midway between
Dallas and Houston. They operate a total of six farms with a total of 2,000 milking cows. Their
milk is shipped from Texas to the southeast through the Southeast Area Council of DFA. Ms.
Dyess is a Council member for the Southeast Council which has approximately 330 members in
east Texas. The cost of getting the Dyess’s milk to market and maintaining necessary supply
balances is increasing with increased fuel prices and increased hauling distances to market. She
observes that producers in the Southeast Council have been forced out of business by high costs,
which in turn raises the costs of the remaining producers in a never ending cycle. Ms. Dyess
supports SMA Proposals 1, 2 and 3. Proposals 1 and 3 on outside milk will help ensure that the
cost of getting such milk to the southeast will be covered. Proposal 2 regarding intra-market
transportation credits will help the Dyess farms supply the southeast market and recover
transportation costs in a way that is fair to all producers. (Tr. 190-195)

Jeff Smith is a director on the Southeast Council of Dairy Farmers of America. Mr.
Smith and his brother operate a farm 90 miles northeast of Atlanta in Comer, Georgia, milking
950 cows three times a day with a total herd size of 2,700 head including replacement heifers,
steers and bulls. In addition, for the past five years he and his brother have operated a trucking
company hauling milk throughout the southeast. He has seen in his personal business enterprise
the cost of hauling increase each yeér for the past five years, not only with respect to fuel, but
also with higher labor, insurance, tires and other equipment expenses. He sees no relief in
coping with these cost increases coming from the Order system as it is presently structured and
believes it is time to take some of the pressure associated with supplying the southeast market
off the producers as soon as possible through adoption of Proposals 1, 2 and 3. (Tr. 196-202)
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Buckey Jones is a third generation dairy farmer whose farm is located in Amite County,
Mississippi just north of the Mississippi-Louisiana border. He began dairy farming and his
involvement with dairy cooperative leadership in 1962. At present he is chairman of the board
of directors of both Dairy Cooperative Marketing Association and Southern Marketing Agency.
Both of these associations encompass the entire southeast in scope and overall operation
blanketing both Federal Order 5 and 7. With a decrease in the number of dairymen in the
southeast from 12,000 to 5,000 and annual milk production of 12,000,000 pounds to less than
8,000,000 at present, Mr. Jones has seen the loss of dairy production capacity in the southeast
moving at an alarming rate leaving fewer producers to supply the market at ever increasing cost.
In addition there is imbalance between higher production areas and the location of plants with
higher processing capabilities. Mr. Jones calls upon the Department to come to the aid of dairy
farmers in the southeast without delay by adoption of Proposals 1, 2 and 3. (Tr. 206-212)

V. THE TRANSPORTATION CREDIT BALANCING FUND PROVISIONS IN
BOTH ORDERS 5 AND 7 MUST BE UPDATED TO MEET CURRENT
MARKETING CONDITIONS
There are two basic issues to be addressed in updating the existing transportation credit

balancing fund in Orders 5 and 7: first, a need for additional funds for those provision requires

an increase in the maximum rate of assessment in both orders; second, the increases in the cost
of transportation dictate a need to update the rate of reimbursement and provide some automatic
updating of the volatile fuel costs factor in the reimbursement formula. Together, these two
changes within the structure of the current transportation credit program will restore that fund to

an operational level equivalent to that which was originally intended.
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A. The need for an increased rate of assessment from transportation credit balancing

fund.

The rates of assessment in the transportation credit balancing fund require an increase
from their current levels of the maximums of 9.5 cents ;;er hundredweight in Order 5 and $.10
per hundredweight in Order 7. Proposal 1 requests that the maximum rate in Order 5 be
increased to $.15 per hundredweight and the maximum rate in Order 7 be increased to $.20 per
hundredweight. The rates requested were formulated upon the documented need for additional
funds. Every factor determining usage of these funds has increased and supports the requested
increases in the maximum rates of assessment. Three factors go into the amount of
transportation costs required by these funds: (1) the volume of supplemental milk delivered; (2)
the distance the milk is delivered; and (3) the cost per loaded mile of delivery. We will recap the
evidence relating to the increases in each of these factors.

The extraordinary increases in volumes of supplemental milk in these orders is
incontrovertible. A clear record of the increased volumes is on Exhibit 34 prepared by the
Market Administrator with respect to Federal Order 7. Exhibit 34 shows the pounds of milk on
which claims were made for reimbursement from the transportation credit balancing fund in
Order 7. The increase from 2000 to 2005 for the five month period of July through November is
86%. The production and population trends in the region establish that the need for
supplemental milk will continue to increase.

Another way of looking at the need for revenue in these funds is to look at the portion of
claims which were paid. Exhibit 25B shows that at the inception of the credits in 1997, 95% of
the transportation cost was covered by the transportation credit balancing funds. This was the
intent of the regulation in 1996. By 2003, the portion of costs covered was 89.7% in Order 5 and
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1 67.2% in Order 7. In 2004, the payments were down to 54.6% in Order 5 and 38.9% in Order 7.
In 2005, using estimated six month data, the payment for claims made was 52.6% in Order 5 and
about 43% in Order 7. Since the claims are made at the current reimbursement rate, the portion
of the actual cost of the transportation is much less.

The cause for the continually reduced payout is not solely the volume of milk required.

It is also a product of the miles delivered and the cost, both of which are depicted on Exhibit
25B. The increased average mileage since 2000 in Order 7 is shown on Exhibit 34. The
average miles for delivery trips in the months of July through November in 2000 versus the same
months in 2005 increased 20%. These are substantial mileage increases standing alone; but the
cost burden is compounded for the suppliers when the increased cost per loaded mile is taken
into account.

As Mr. Sims described in detail in his testimony, the average cost per loaded mile for
importing supplemental milk into the southeast has increased from 3.7 cents per mile in 1996 at
the inception of these provisions to 4.9 cents today (See Exhibit 25B), a 32% increase.

In summary, the 86% increase in milk volumes is required to be hauled an average of
'20% further at a cost of 32% more per mile than the cost incurred when the current rate of
assessment and compensation was established. These figures are not subject to dispute; they
were, in fact, not controverted at the hearing; and, we respectfully submit, the data mandate that
these important provisions providing for orderly equitable marketing in the southeast be updated.

The proposed rates for increased maximum assessments are well justified. The increased
to $.15 per hundred weight in Order 5 and the $.20 per hundred weight in Order 7 are
documented levels of potentially required expense for these funds. In establishing these rétes,

the Secretary will, of course, keep in mind that they are maximum rates which the Market
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Administrator does not need to charge if the funds are not needed. However, if the costs are
incurred, the lack of availability of funds creates real market disorder. The proposed increased

rates are reasonable and justified and should be adopted.

B. Proposal 3 should be adopted to establish a rate of reimbursement for the

transportation credit balancing funds which is current with actual costs required.

It is urgent that the rate of reimbursement for delivery of supplemental milk supplies
reflect current costs. That is the basis upon which the rate was set in 1996 and revised in 1997
and should be the basis upon which the rate is established today”.

In 1997, the cost per loaded mile for over the road hauling was $1.75 to $1.80 per loaded
mile. Today, that same rate is approximately $2.35 per loaded mile. This is documented on
Exhibit 25E which is a compilation and summary of actual hauler bills to cooperatives during
October 2005.

The basis for the increase in hauling costs involves not only diesel fuel but general
inflation as well. There have been increases in labor, insurance, equipment, government
regulations concerning driver rest, and all costs of transportation over the last eight years. When
the current rate of reimbursement was set in 1997 at a level which approximated 95% of the
actual costs, it was done in a thoughtful and deliberate manner by the Secretary. All of the -
reasons for establishing a reimbursement at that level which applied in 1997 apply today. The
rate of reimbursement today, which would be equivalent to the 3.5 cent rate in 1997, is 4.33
cents on average for the 12 months of 2005 (Exhibit 25J). Under Proposal 2, the rate of

reimbursement would fluctuate with the level of diesel fuel prices. This is appropriate because

? An inadequate rate of location adjustment reimbursement was also a fundamental basis for the
Order 30 credits. See Exh. A attached.
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of the extreme volatility of diesel fuel prices and their direct imﬁact upon the cost of hauling per
loaded mile. Proponents have proposed a formula for adjusting the base costs of hauling for
changes in fuel costs using the published, widely accepted, average diesel fuel costs for the
Lower Atlantic and Gulf Coast region established by the Energy Information Agency. The
changes in per hundredweight cost of diesel fuel are converted into the changes of hauling cost
of milk over the road utilizing a 5.5 mile per gallon mileage factor, a rate that is generally
accepted in the industry and supported in the hearing record.

The base rate for fuel adjustment is the period in 2003 during October and Novembér
when diesel fuel prices were reiatively stable averaging $1.48 per gallon nationally with $1.42 to
$1.43 prevailing in the lower Atlantic and Gulf Coast EIA regions. Using this period of relative
stability in diesel fuel prices, proponents determined that the hauling rate charged in the
southeast during that time was approximately $1.91 per loaded mile®. Therefore, proponents
offer the base period of October and November 2003 with hauling costs of $1.91 per loaded mile
and diesel fuel costs in the applicable regions of $1.42 to $1.43 per gallon as the rates from
which fuel adjustments would be made assuming usage of the rate of 5.5 miles per gallon. In

considering that Proposal 2 uses a base cost period from 2003, the resulting hauling

® The data supporting the $1.91 base rate is in Exh. 25 G 1-5 and was explained by Mr. Sims,
Exh. 24, pp. 10-11. Exh. 25 G lists and tabulates the costs of more than 150 transactions
mvolving supplemental milk deliveries to the southeast in October and November 2003. The
data was from a variety of sources and to a variety of destinations. It involved more than a
dozen different carriers. The accuracy, completeness and representative nature of the data was
not challenged. It provides a very firm evidentiary foundation for the base rate from which
hauling costs should be adjusted, up or down, for fuel price volatility.
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reimbursement rates exclude all cost inflation over the past now two and one half years.*

Proponents have calculated, and Mr. Sims explained in detail, the manner in which the
fuel-cost-adjusted hauling reimbursement rate will function. We believe it is extremely
important to both update the reimbursement rate for supplemental milk transportation costs to a
current level and to provide automatic adjustment — both up and down — which a diesel fuel
adjuster in Proposal 2 supplies. A monthly fuel adjuster is an eminently fair means of addressing
the volatile fuel costs because it reflects both cost increases and decreases; it is not just a tool for
capturing upward movements, but for making the reimbursement rate as accurate and equitable
for all concerned, consumers as well as producers.

C. Opposition to Proposals 1 and 3.

There was limited direct opposition expressed at the hearing to Proposals 1 and 3. The
comments of some producers from the region® that any payment for supplemental milk from out
of the area depreciates the value of local milk are misplaced. This position apparently is
premised upon a misunderstanding of the operation of the transportation credit balancing fund.
The transportation credit balancing fund, after the amendments the Secretary made in 1997, can

never impact pool revenues in Orders 5 or 7. It is funded solely with the handler assessments

* Maintaining use of the 2003 base rate data going forward builds in a very conservative base
rate since the underlying cost elements in that rate have increased, and will continue to increase
with the general rates of inflation. Minimal 3% annual inflation since that period would have
that rate at $2.05 currently, given the intervening 30 months.

*The producers who testified in opposition to Proponents’ proposals, including Messrs. Robey
and Sumners, deliver their milk every day to local distributing plants as independent producers,
and are paid substantial over order premiums routinely. They are not involved in attempting to
meet the total needs of those plants and others in the market; and do not have direct knowledge
of the expense of that supply. What they do know, however, is that they have a local haul, every
day, and no other hauling expenses to be concerned with. They are only able to be in that
position because other producers see tot he balance of those plants’ needs, at substantial expense.
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which are over and above the federal order Class I price. Consequently, there is simply no
depreciation of the blend price on local milk.

The demoralized nature of the dairy industry in the southeast at the production level is
related to factors far beyond these provisions of the Federal Orders. There are structural factors
in the industry relating to climate and costs of production which undoubtedly are contributing to
the decline of the dairy industry in the southeast. There is simply no indication that use of
reasonable regulations to preserve orderly marketing and equity among producers in the
southeast has had or will have any effect whatsoever upon the long term trend of declining
production.

The further contention that transportation credits for supplemental milk reduces
utilization of the Order will be discussed in connection with proposal 4.

D. Summary regarding Proposals 1 and 3.

The record as a whole provides overwhelming support for Proposals 1 and 3. There was
limited opposition in these proposal at the hearing and no evidence which challenged the basic
factual underpinnings of these proposals: that increased volumes of supplemental milk are
required for Class I in the southeast; that the cost of transporting milk has increased since 1997;
and that the miles that the milk must move to meet the needs of the southeast have increased.
All of these incontrovertible factual premises support the adoption of Proposals 1 and 3
VL. PROPOSAL 2 FOR INTRA-MARKET TRANSPORTATION CREDITS SHOULD

BE ADOPTED

We will discuss the evidence supporting Proposal 2 as follows: (1) the structural
conditions in Orders 5 and 7 markets which dictate the need for credits; (2) the legal authority
and precedent for the proposals; (3) the operation of the credit program as proposed; and (4) the
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arguments made In opposition to intra-market transportation credits.

A. The mismatch of supply and demand in Orders 5 and 7.

The producers and handlers in Orders 5 and 7 have a huge challenge confronting them.
The challenge is twofold: There is insufficient milk within the marketing area to meet Class I
demand and the milk which is produced within the marketing area is not evenly situated to
supply the Orders’ distributing plants. Proposals 1 and 3 address the current and ongoing need
for financing and sharing the transportation costs for supplemental milk from outside the
marketing area. Proposal 2 addresses the need to finance and share the extraordinary
transportation costs to move milk from production points to demand points within Orders 5 and
7 and, thereby, supply the markets’ Class I needs in an orderly manner.

As discussed earlier, the mismatch of production area and demand points is graphically
depicted on Exhibit 22. Page 2 of Exhibit 22 documents the fundamental mismatch of
production to population, supply to demand, on a state by state basis. Within this 12 state
region, the production to Class I demand ratio varies from 4.27 in Virginia to .18 in Alabama.
This is an incredible 24 to 1 difference in the relationship of production to demand within the
milkshed. If this were a small geographic area in which the distance from production point to
demand point was limited, there would not be a problem. However, when producers in
Alabama, as Mr. Childers testified, supply less than 20% of the fluid milk needs for the 4.5
million persons in that state; and producers in Louisiana supply less than 40% of the needs of the
4.5 million people in that state; and the producers in South Carolina supply less than 25% of the
needs of the 2.5 million people in that state, there is a huge need to move milk from its areas of
production to the population centers. Exhibit 22, page 2, shows that the only “surplus” state in
the deep south is Mississippi where a mere 381 million pounds are produced annually, less than
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the needs of one substantial fluid milk plant today

But milk markets are always a set of contradictions and, thus, even within this highly
deficit region, there is milk production. As a result a few select plants are supplied with local
production, and a few select producers can supply a local plant. This leaves the remainder of the
plants and suppliers at a substantial procurement and supply disadvantage. For the great
majority of plants without a local supply, the acquisition cost for producer milk will be higher
than for the neighboring plant which is able to capture the local supply. This is a market
dynamic which the Secretary has repeatedly found to be a disorderly marketing condition. See
Exhibits A, B, and C.attached. On the producer side, a similar dynamic is at work. That
majority of producers who do not have a local outlet will be at a substantial disadvantage when,
and if, their deliveries to distant plants are not compensated by the location adjustments in the
Order, which they are not. This is again a condition which the Secretary has repeatedly found to
be a disorderly one. E.g., Exhibit A, 52 Fed. Reg. at 38241.

A concrete example of this condition in the area is in the testimony of Mr. Heatwole from
the Shenandoah Valley of Virginia, one of the few pockets of substantial production in the
region. One local distributing plant acquires approximately 20% of local production. The
remainder is exported for the market’s needs. In his case, his production goes regularly to South
Carolina, 485 miles away. The cost of that movement is approximately $2.20 per cwt, as Mr.
Sims documented on Exhibit 25, at Q2, but the order only provides $.50 in Class I differential.
The remaining cost of $1.70 must be absorbed by the supplier, and the cost is incurred on all
milk delivered, regardless of the classification. Even with over order charges on Class I of
$1.70, or more, the producer in Virginia is not going to net anything close to the blend price and
his neighbor supplying the local plant will have no hauling cost and receive the prevailing
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premium on his production.

As a consequence of this structural mismatch in supply, demand, and Class I pricing,
there is, in essence, a two-class system of producers in Orders 5 and 7: The select and privileged
minority of producers who are able to deliver to a local plant; and the balance of the market, the
majority of producers, who must deliver to distant demand points without compensation under
the order for the cost of delivering that milk resulting in a net return to them of at least $.20 to
$.25 per cwt less than their neighbors®. At the same time, the handlers fall into the same classes:
those few handlers who are favored with a local supply, on the one hand, and the remainder of
the handlers who must arrange for their supplies to be imported from wherever supplemental
supplies may be found, inside or outside the marketing areas, again without assistance from the
location adjustments in the Order.

B. Unequal acquisition costs, and unequal transportation costs, are disorderly

marketing conditions.

As discussed above, the AMAA provides authority for the Secretary to implement
provisions within the marketing orders which allow pooled compensation for delivery of milk
for Class I uses. This is the legal authority which has been used in Order 30 with respect to the
transportation credits implemented there in 1987 (and continuing to date) and in these orders
with respect to the supplemental transportation credits. Now this authority should be used to

adopt Proposal 2 and implement intra-market transportation credits in these Orders. The

¢ The pay price information in the record reflects this structural condition in the market. Those
producers with local markets, and no supplemental supply obligations, such as Messrs. Robey,
Sumners, enjoy favorable pay prices ($.70 or more over blend) and stable, modest hauling
expense, €.g. $.60 for Mr. Robey. On the other hand, as Mr. Hollon testified, (Tr. 264-265 (Day
3)) the DFA producers throughout the region have pay prices (using the six month period of
January to June 2005) ranging from $.25 under blend to $.30 over blend, with the majority about
$.20 over blend.
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applicability of the legal authority for Proposal 2 should not be a question. The Order 30
precedent shows both the need for and the justification for these provisions.

The Order 30 decision reveals a three step analysis which should be used here. First, the
Decision recognizes that the location adjustment provisions of federal milk orders ordinarily
pool the costs of transporting milk for Class I purposes. Secondly, the Decision recognizes that
when the location adjustment provisions of the order do not pool the costs of serving the Class I
market but the benefits of those deliveries are nevertheless shared, there is inequity among
handlers and producers. Finally, the Order 30 Decision shows that a finely tuned transportation
credit program within the market can create more orderly marketing conditions. The single
difference between Proposal 2 and the Order 30 precedent is that Proposal 2 does not fund the
payment of the credits from the pool (except as a last resort); rather a new assessments on Class I
handlers is the revenue source.

The Order 30 decision explicitly recognizes the critical point of departure: That location
adjustments traditionally cause the pooling among all producers of the cost of transporting milk
to the Class I market from which all revenues are shared. This point is sometimes not noted
when consideration is requested of transportation credits. In federal order pools, in order to
return a minimum uniform price to producers, the cost of transporting milk to Class I demand
points must be shared equitably among all producers in the pool. That is the function of
locations adjustments to both handler and producer prices. As Jeff Sims demonstrated in his
testimony, the addition of new Class I sales to a pool may actually reduce the blend price to
producers if those Class I sales are in a location of the order with a higher Class I differential
thereby requiring additional transportation to market. (Exhibit 25S) In other §v0rds, when milk
is delivered to a higher price zone, because producers delivering there receive a blend price
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on all of their milk delivered (to reflect the transportation costs incurred), the overall blend price
may be reduced as all producers share the additional transportation costs required to obtain
the additional Class I sales.

As the Secretary recognized in the Order 30 decision, when the location adjustments in
the Order do not cover the transportation to Class I plants (either because the amount of the
location adjustment is inadequate or because the milk is moving in a direction which is against
the grid of location prices, both of which conditions existed in Order 30 in 1987), there is
inequity among both producers and handlers and disorder in the marketplace. That same
sttuation is without questioﬁ present in Orders 5 and 7 here as the record so plainly demonstrates.

The Market Administrators’ data with respect to the hypothetical implementation of
Proposal 2 shows that the majority of producers deliver their milk beyond the nearest
distributing plant. Exhibit 22, page 1 graphically depicts how this is an everyday reality in the
southeast. For those producers delivering to non-local plants, because the location adjustments
under the Order provide little if any compensation for the additional mileage, their return from
milk deliveries is substantially less than is the return to the limited group of producers who are
able to deliver to the nearest plant. This is a situation which is starkly more discriminatory than
that in Order 30 and which certainly requires the attention of the Department.

C. The operation of Proposal 2.

Proposal 2 is a finely-crafted system for establishing a fund of new revenue which is
available to reimburse producers (or their handlers) delivering milk from farms distant from their
nearest distributing plant. The reimbursement schedule only applies to Class I milk. The rate is
the same as that for supplemental milk and is less than actual costs to assure that there is no

incentive for inefficient movements. The calculations to be performed by the Market
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Administrator are as follows: (1) The MA will determine the mileage from the producer’s farm
to the nearest distributing plant and eliminate that amount of mileage from the total mileage to
the plant of ultimate delivery. (2) The rate of reimbursement will be applied to that mileage, but
any location value provided under the order will be subtracted from the proposed credit. Only
Class I pounds will be subject to the proposed credit. The detailed mechanics of the application
of the proposed language were discussed in the hearing by Mr. Sims.

D. Opposition arguments concerning Proposal 2.

We want to attempt to address all of the objections and concerns which were raised or
could be raised in brief to the proposed intra-market credits.

1. No payments from the pool except as a last resort’. One of the most important aspects

of Proposal 2 is that it would be funded with assessments upon Class I handlers. Unless and
until the need for reimbursement for these credits exceeds the additional assessments which
would fund it, there would be no diminution of the pool. However, if it were necessary for the
pool to be used for these payments, that is not any different cost-sharing arrangement than
occurs with all location adjustment provisions. As a result, we think that the funding mechanism
for Proposal 2 which relies upon Class I handlers, primarily, and the pool as a last resort is very
justified and reasonable and it is analogous to the location adjustment process in calculation of
the producer settlement funds where Class I adjustments (charges) are added to the pool value

and producer location adjustments are deducted. (See Exhibit 13M (Order 7), Exhibit 5, page 57

7 Proposal 2 allows the Secretary to fund the transportation credits in the manner which he
deems appropriate, which could include: No costs from the pool under any circumstances (the
current system for funding the supplemental milk programy); all costs from the pool (the current
system found appropriate in Order 30); or any combination of the two revenue sources
(proponents having advanced one combination program which would allow pool expenditures
with a limit).
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(Order 5))

2. The rate is reasonable and inefficiencies will not be encouraged. Commonly,

concerns are expressed that any compensation program embedded in order language will
encourage inefficient movements for the purpose of receiving the payment. Proposal 2 has been
tailored along the lines used by the Secretary in both Order 30 and in the supplemental milk
transportation credits in these orders to discourage, and not reward, inefficient movements. The
payments are only on Class I milk; the payments are for less than the rate of actual cost of
hauling; the payments eliminate the mileage to the producer’s closest plapt; and the rate will
fluctuate up and down with changes in the diesel fuel cost so that no inadvertent windfalls are
available. For all of these reasons, we do not believe that inefficient movements for the purpose
of obtaining credits would be profitable.

3. The program will complement existing location adjustments and any future changes

in those values. The transportation credit reimbursement system is designed to offset, and not
duplicate any values provided in the Class I differentials under the Order. Therefore, both
existing Class I differential values, and any which might be implemented in the future®, would be
reflected in this system. It is a finely-tuned, limited reimbursement system designed to overlay
and not displace the differential structure in the order.

4. Qver-order charges cannot do the job. There are several reasons why over-order

premiums are not the answer to the issues addressed by Proposal 2. First, just as the Secretary

® Mr. Sims explained in testimony why these credits are sought now rather than changes in

location adjustments being requested. See Tr. 17-19 (January 12, 2006). Again, we urge the

Department to understand that these credits will complement, and not displace in any manner,

any future changes in location adjustments which the Secretary may deem appropriate. We

would also point out that the Class I only transportation credits in Proposal 2 are a cost-effective

mechanism for attracting Class I milk to the points of demand and sharing the cost equitably.
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found in Order 30, where the proponents represented 94% of the milk supplied to Class I, over-
order charges by the proponent cooperatives (which represent 80% or so of the Class I supply
here) cannot fully redress the equity and cost-sharing issues which credits in the Order system
can. As the Order 30 decision recognized, the Order system is responsible for assuring that all
producers, and handlers, have a uniform, equitable pooled base of operations. Over-order
charges are built on that foundation. The Order system must assure that all participants have an
equitable starting point. Secondly, over-order negotiations with handlers cannot react to volatile
changes in costs in the manner that a monthly-adjusted administered price can. There are
situations of extreme short run cost pressures in which it is difficult to pass on all costs, the
prime example being fuel cost. Where there is a rapid increase in costs it is very difficult to
fully recover fuel cost changes where it is an entirely over-order function. Third, federal order
minimum prices have the transparency which over-order prices do not have. This allows costs to
be passed through to the ultimate consumer in the most effective and efficient manner’. Finally,
the Market Administrators’ unquestioned integrity and independence in administering the
program will assure all in the industry, handler and producer alike, that the credits are being
fairly administered.

5. Why not ‘Just say No’ to costly deliveries? The question is sometimes posed, or

implied, that cooperatives should just say “No” and refuse to supply unprofitable accounts, or
make unprofitable deliveries, the assumption apparently being that the problem of unshared

transportation costs is a self-inflicted problem, or one caused by poor marketing policies and

® Many bottling customers report difficulty in passing on fuel cost surcharges to their customers
— the retailers — due in part to the imbalance of market power. However, in all cases changes in
Order prices can be, and are, passed through the pricing system to the consumer without
challenge.

-29.



practices'®. There are a number of real world reasons why refusing to supply high cost
customers with any supply, or any customer with high cost supplies, is not a real world solution
to the problem. Cooperatives do not intend to lose money long term supplying any customer.
However, customer supply relationships are a long-term partnership and must be considered
valuable business assets that cannot be discounted on the basis of short term profit and loss
considerations. As a part of its long term nature, a supply relationship may develop regionally
and some portions of the geographic territory may be more profitable to service than others. But
the entire market may generate adequate returns such that disrupting some portion of the market
may be counter-productive. Furthermore, seasonal milk production patterns and sales patterns
may make a particular location profitable in the spring and not so in the fall. A regional market
may contain areas where some plants are more difficult (i.e. have higher costs) to supply but
their sales patterns overlap with plants that have a different cost structure. The sales and
distribution patterns must be taken into account when establishing premium levels and thus

the profit and loss position of different customers. In today’s fluid milk processing industry
there are fewer, but larger, multi-regional firms. Multi-plant customers present challenges in
sorting between those that can be served profitably and those that cannot. It is difficult to
choose to supply one plant and not another. Furthermore, in a regional environment where a
single plant handler is in a location that is costly to service, it may be difficult from a legal

and regulatory viewpoint to establish different (higher) premium costs without becoming subject
to discriminatory or predatory pricing challenges. Even if such charges are ultimately shown

to be unfounded, there is a high financial and non-financial cost to being charged with and

defending allegedly discriminatory sales and pricing policies. This demonstrates one of the

' Mr. Sims also addressed this issue very incisively at Tr. 19-22 (Day 3).
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exact purpose for which Orders are established — to set equal and transparent terms of trade for
the entire industry. If a cost structure can be adequately demonstrated, documented and
reported, then an Order structure can be created to assist farmers in recovering such costs in a
way that is clear and transparent and fair to all producers in the market.

6. In the southeast transportation for Class [ is a_marketwide problem. Finally, the

question is sometimes raised concerning transportation credits - whether the problems addressed,
and the benefits derived, are localized or marketwide in nature. Exhibit 22 should indicate rather
clearly that the problems of deficit production and supply in these orders are not limited to any
submarket or local subregion in the southeast. A majority of the Class I sales are impacted by
these long distance milk movements within the marketing area which are not reflected in, and
reimbursed by, the Class I price structure. This record shows a more pervasive need for
transportation credits for Class I within the marketing area geography of these Orders than was
demonstrated for the transportation credits adopted in Order 30 in 1987. We submit that this
record clearly documents that long distance transportation of milk for Class I use is a
marketwide service in Orders 5 and 7 for which additional mechanisms need to be implemented
in the orders for appropriate marketwide sharing of the expense.

VII. OPPOSITION TO PROPOSALS 4 AND 5

A. Proposal 4 Should Not Be Adopted.

Proposal Number 4, advanced by Dean Foods Company, requests the adoption of a new
limitation on the ability of handlers supplying supplemental milk for Class I use in these order to
be reimbursed. Under the proposal, each month during the Transportation Credit Balancing
Fund payment period (July to December), on a handler by handler basis, the market
administrator would compute whether a handler's total receipts of producer milk were greater
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than or less than 130 percent of that handler's physical receipts of producer milk at pool
distributing plants and, if so, the handler’s transportation credit payments, if any, would be
reduced. Giving the Proposal, and the Proponent, the benefit of the doubt, there could be a
rational basis for the intent of the proposal — to limit payments of transportation credits to a
handler if that handler is pooling “too much” non-class I milk. However, there is no need to
adopt any such proposal and, as Mr. Sims testified, there are many problems with the proposal
including “interpretation, application, and degree.” (Exhibit 42, page 1)

First, the basic “problem” which the Proposal is targeting, the pooling of milk which is
not utilized for Class I, is already fully addressed in the pooling provisions of the Orders. All
handlers — whether pejoratively referred to as “pseudo-handlers” or otherwise — must meet the
performance requirements of these orders which, we would point out, are very tight. See 7
C.F.R. §§ 1005.13, 1007.13 (producer milk definitions). In addition, qualification for
transportation credits has the further overlay of special criteria: the producer must reside outside
of the marketing area and be off-market at least two months of the previous February through
May period; payments are made only on milk allocated to Class I; the payment is reduced by the
positive difference between the farm and the receiving plant’s Class I zone; and payments are
only made from July through December, when the Order provisions for producer status through
touch-base deliveries and diversion limitations are most stringent. There is no room within this
system for “pool-riding” abuse and the Proponent of Proposal 4 has shown none.

In 1ts application of a fixed percentage litmus test, the proposal seems to suggest the milk
world operates on averages; that every handler every month will seek to exactly balance their
supply to no more than some stated maximum level of reserve supply, and that every handler can
in fact accomplish this balancing act. This works nicely in theory, but goes out the window in
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the real life world of milk marketing. Differences at the plant level in the type of customers the
plant serves; the receiving and storage capacity of individual plants; the daily fluctuations in
demand and supply; the monthly fluctuations in demand and supply; the seasonal nature of the
demand at the customers the plant serves; and the seasonal nature of the plant's producer supply
all combine to make a handler-specific picture of that handler's individual reserve requirement."!
The substantial milk deficit condition of the southeast is an overriding factor in decisions on how
much milk a handler must procure from outside the southeast to cover the handler's projected
deficit in the short season.

Exhibit 43 demonstrates, for the months of January 2004 through October 2005 the ratio
of the monthly highest day of pool distributing plant receipts to the lowest day of pool
distributing plant receipts for Orders 5 and 7. In the Appalachian Order during the 22 month
period, the ratio of the highest day of pool distributing plant receipts to the lowest day of pool
distributing plant receipts exceeded 1.30 eighteen times. In the Southeast Order during the 22
month period, the ratio of the highest day of pool distributing plant receipts to the lowest day of
pool distributing plant receipts exceeded 1.30 sixteen times. The simple average ratio of the
simple average of highest day's receipts to the simple average of lowest day's receipts was 1.35

and 1.38, respectively for Orders 5 and 7. Clearly, there are many months when a 30 percent

"' As an example, a handler whose customer base contains schools will have a fundamentally
different seasonality to its demand base, and thus its reserve requirements, than would a handler
focused solely on serving supermarkets. In addition, there exist across the marketing areas
differences in seasonality of milk supply which further complicate this desire to have a one-size-
fits-all reserve requirement.
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reserve factor is not sufficient to cover intra-month balancing.'?

If the proposal as written is applied to cooperative associations as handlers of milk in
determining whether the cooperative is adequately or more than adequately supplied versus the
cooperative's deliveries to pool distributing plants, the proposal would advantage the operators of
pool distributing plants to the detriment of cooperatives. Cooperative associations handle the
predominant volumes of reserve supplies for the two Orders, For plants that receive all of their
milk from cooperative associations, the cooperatives handle 100 percent of the reserve.
Depending on the method of inferpretation of the Proposal 4 provision, cooperative associations,
which handle the predominant volumes of supplemental supplies could be left with virtually no
opportunity to collect Transportation Credit Balancing Fund payments.”* The location of

handlers relative to reserve supplies may cause handlers to be treated differently in the

2 Proponents further analyzed intra-month pool distributing plant balancing requirements, using
market administrator data for February 2005. See Exh. 42, pp. 4-6. When comparing the actual
daily receipts at pool distributing plants, and making judgments regarding what a reasonable
level of marketing reserve requirement should be, the maximum highs and lows must be factored
in. The real life world of milk marketing does not work on averages, it operates on extremes.
Milk has to be available to cover the needs of plants on the highest day of the week, the month,
the season, and the year. In the market administrator data, the average swing from lowest day of
pool distributing plants receipts to highest day exceeded the reserve requirement factor

- suggested in Proposal Number 4. The 35 to 38 percent swing in pool distributing plant deliveries
does not even account for any necessary reserve over and above the highest day's delivery.
Clearly, the 30 percent reserve requirement suggested in Proposal Number 4 is insufficient.
Further exacerbating the problem of the large necessary reserve to balance pool distributing plant
supply and demand is the expansion of the milk-shed for the southeast. Milk moves into the
southeast from more than half the states in the nation. As a milkshed expands relative to the
processing area, reserve requirements increase. Put another way, the farther a milk supply is
from its processing destination, the greater the impact the daily variations in supply and demand
impact the necessary reserve and the cost of maintaining that reserve.

" When supplies at a distributing plant are carried on more than one pool report — either from

multiple cooperatives, or involving independent producers and supplemental cooperative

supplies — the “right” to the 30% reserve could be allocated in a most inequitable manner such

that the supplemental supplier, which is always the cooperative, would be grossly disadvantaged.
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reimbursed cost of transport on supplemental milk. Handlers nearer the edge of the southeastern
Order areas could benefit, since theoretically their access to reserve supplies would be easier and
therefore require a lesser reserve level. The Orders already have safeguards against attaching too
much additional milk to the Order pools. During the Transportation Credit payment months in
Order 5 the maximum diversion percentage is 25 percent of deliveries to pool plants in July
through November, and forty percent in December; while in Order 7, the maximum diversion
percentage is 33 percent of deliveries to pool plants in July through December. Thus, the ability
to pool milk by diversion on the Orders is essentially at the limits proposed in Proposal Number
4,14

In summary, the reserve requirement established in Proposal Number 4 may be
insufficient based on receipt patterns of pool distributing plants weekly, monthly, and
seasonally; may be insufficient based on production patterns of producers; and may be

insufficient based on the distance milk must move to supply Class I needs. The current Order

'* Proposal 4 seems to be aimed at limiting the use of Transportation Credits to supply these
manufacturing facilities. This is unnecessary. The current Transportation Credit provisions
allow a Transportation Credit payment based on the lesser of the Class I utilization of the plant at
which received, or the market administrators' monthly estimate of marketwide Class I use. If a
pooled manufacturing plant has no Class I use during the month, even if milk is received from a
producer whose milk is Transportation Credit eligible, no Transportation Credit will be received
on the milk. No additional safeguard is necessary to prevent Transportation Credits being used to
supply pool manufacturing facilities. The analogous is true for diversions to nonpool plants.
Since Transportation Credits are not available on deliveries to nonpool plants, even if the plant
has Class I use, Transportation Credits cannot be used to supply plants for any use in the
manufacturing classes. On rare occasions, milk is received at a pool supply plant and held over
weekends before being transferred to pool distributing plants, because as testified to earlier, pool
distributing plants receive substantially less milk on weekends than on weekdays. This activity
in the use of pool supply plants for weekend storage is almost exclusively a function taken on by
cooperatives. As proposed, Proposal Number 4 would penalize the cooperative for using pool
supply plants as a vessel for short-term storage of milk during the short supply season, because
the delivery of milk to the pool supply plant would count as a delivery to a plant other than a
pool distributing plant.
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provisions prevent the use of Transportation Credits for supplying milk for manufacturing uses,
and the Order diversion limits prevent pooling milk on the Orders in quantities substantially in
excess of what is suggested by Proposal Number 4. In addition, the application of the provisions
has the potential for falling disproportionally on certain segments of the industry. Proposal
Number 4 should not be adopted.

B. Proposal 5 Should Not Be Adopted.

Proposal Number 5, presented by Dean Foods Company, would change the price on milk
diverted to plants outside the combined marketing areas of Orders 5 and 7 by “zoning out” the
price from the nearest pool distributing plant located within the marketing areas. The zone out
rate would be four cents per ten miles. The ostensible purpose is to offer certain disincentives
(price penalties) to reduce the amount of milk pooled by diversion to plants located outside the
marketing areas. This in theory would raise the Orders’ blend prices. However, the onerous
impacts of the proposal and the intended and unintended consequences negate any perceived
positive results. There are a number of reasons why the Proposal should not be adopted.

First, the Proposal implies a fundamental misunderstanding of the milk supplies for the
marketing areas. Almost one half of the milk pooled on the Appalachian and Southeast Orders
originates from farms outside the marketing areas. Thus, on its face it is unfair to ask this one-
half of the regions’s milk supply to accept a markedly lower blend price when diverted to a plant
nearby its area of production than is now the case. As Mr. Sims explained, prudence in
marketing milk dictates that the more distant milk should be the last milk brought into the
marketing area to service in-area demand. If marketers of milk are going to minimize the miles-
milk moves, which is the primary efficiency in milk routing, the logical process is to use in-area
milk first, and then supplement that milk with out-of-area produced milk. This means that, as a
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matter of good marketing and supply efficiency, the out-of-area milk will have relatively more
diversions to non-pool plants than in-area milk. The impact of the location adjustment zone-out
suggested in Proposal Number 5 will penalize efficient diversion of the milk produced outside
the marketing areas. These out-of-area reserve supplies are critical to the supply of milk for
Class I use in the southeast, and these out-of-area producers deserve to be treated no different
than producers located inside the marketing area.

The Proposal also appears to have been based on a mistaken premise or premises: that
pre-reform diversions out of the southeastern orders were zoned out on the basis of mileage. In
fact, as Mr. Schad testified with respect to pre-reform Order 5 (Exhibit 41, pages 3-5), the pre-
reform orders frequently conformed the diverted price to the price of the local Order. Order 7
had the same provision. See 7 C.F.R. 1007.52(a)(6)(January 1, 1999)". Order reform made this
practice uniform on a national basis. The Secretary had also adopted the practice of using the
local order price in the origination area as the reference price for computing transportation
credits for out of area milk. See 62 Fed. Reg. at 27535 (May 20, 1997). If this relationship is
appropriate for reimbursement of the cost of moving milk for Class I, it ought to be appropriate
for blend (producer) pricing purposes.

There are also milk marketing ills which could accrue from the adoption of Proposal 5.
Proposal 5 would encourage the uneconomic movement of milk, and would encourage the

development of pool supply plants located outside the marketing area. Exhibit 45 calculates the

' That section provided: “For a plant located within another Federal order marketing area,
other than in those counties specified in paragraphs (a) (2), (3), and (4) of this section [for which
other specified prices were stipulated], the adjustment shall be determined by subtracting the
Class I differential price in Zone 7 of this order from the Class I differential price, adjusted for
the plant's location, under such other Federal order.” The mileage zone out applied only to milk
from federally unregulated areas where there was, in essence, no federal order price. The zone
out estimated what would be the federal price.
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financial incentives which would be present to move milk produced outside the marketing area
into the marketing area for manufacturing into surplus product. In the Exhibit 45 example, milk
produced in the Goshen Indiana area, which should be processed there when not needed for
Class I would be more profitably delivered to Leitchfield Kentucky for processing. This
example shows that the location adjustment changes resulting from Proposal 5 would encourage
uneconomic movements of milk. The Federal Order program should not be in the business of
promoting milk to move longer distances for use in manufacturing. The southeast already spends
massive amounts of money moving milk for Class I use and does not need Federal Order
location adjustment incentives which encourage manufacturing milk to move longer distances as
well.

A second inefficiency which Proposal 5 would foster is the use of out-of-area supply
plants. Delivery of milk direct from the farm to plants is of course the most efficient method for
assembling and delivering milk.'"® Proposal 5 would encourage the return to using pool supply
plants outside the southeastern Order marketing areas. Exhibit 45 shows for a hypothetical pool
supply plant located in Portales, New Mexico, how the location adjustment structure as detailed
in Proposal Number 5 would encourage the receipt of producer milk into a pool supply plant
located outside the marketing areas and then a transfer of milk to pool distributing plants. As
that exhibit details, and Mr. Sims explained, the financial difference resulting from Proposal
Number 5 would certainly lend itself to establishing pool supply plants outside the marketing

area versus taking the loss on producer milk diverted to those out of area plants if the plant was a

' Currently some supplemental milk does continue to come to the southeast as milk transferred
from other order plants, and occasionally producer milk is received at pool supply plants in the
southeast and then is transferred on to pool distributing plants. These receipts at pool supply
plants occur most often as a result of holding milk over weekends when pool distributing plants
are not receiving as much milk.

-38-



nonpool plant, which would occur under the Proposal number 5 location adjustment structure.

The issue of the relative value of milk delivered by location is an issue of national scope,
and should be dealt with in a national hearing context. It is inappropriate for the southeast
Orders to experience such drastic changes in their milk values on certain milk deliveries without
benefit of viewing this issue in its broadest perspective. This is particularly true since almost
half of the producer milk supply for the southeast originates outside the Order 5 and 7 marketing
areas. A discussion of the relative values of diverted milk by location brings into play the
entirety of the analysis of the Federal Order Class I differential surface. These options in this
analysis would undoubtedly include raising Class I prices in some areas, lowering Class I prices
in some areas, leaving some areas alone, and every permutation and combination of these. Since
no organization will likely offer itself up as the ox to get gored, the Secretary must take the lead
in these discussions and begin a process of evaluation which is scientific and free of the bias of
industry self-interest if this is to be served up as a realistic option.

In summary, the location adjustment computation processes as proposed in Proposal
Number 5 would be unfair to an important source of producer milk for the southeast; would lead
to uneconomic movements of milk; could lead to uneconomic use of pool supply plants for
receiving and transferring milk; and raises issues which, if they are indeed in need of addressing,
should be addressed on a national scope. For all of these reasons, Proposal Number 5 should not
be adopted.

VHI. PROPOSAL 2 FOR INTRA-MARKET TRANSPORTATION CREDITS SHOULD

BE ADOPTED

The marketing conditions relating to the transportation of milk for Class I uses in the
southeast are urgent. Proposals 1, 2, and 3 should be adopted on an emergency basis to provide
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the earliest possible relief in the marketplace and to restore at the earliest possible time the
orderly marketing which is the equitable sharing of costs to supply Class I market from which
the revenues are pooled marketwide.

It is informative to note that the Secretary has previously acted on an expedited basis
when adopting the transportation credits in Order 30 and in these orders. These decisions reflect
the Department’s understanding that the inequity reflected in unequal costs among handlers and
unequal returns among producers are fundamentally disorderly marketing conditions which
orders are intended to eliminate. Thus, these conditions go to the very heart of the system and
require prompt, expeditious relief. Proponents, through the testimony of their dairy farmer
witnesses and on the basis of the entire record, respectfully suggest that the urgency of these

issues in the southeast requires emergency, expedited action by the Department.
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IX. CONCLUSION

Proponents have demonstrated in this brief that there are structural supply and demand
conditions within the southeast which require marketing order provisions to maintain orderly
marketing and equity among handlers and producers in the orders. The Order 5 and 7 markets
have both structural shortages for Class I needs and geographic mismatches for supply and
demand within the ma/rketing areas. Proposals 1, 2, and 3, taken together, represent thoroughly
documented and meticulously supported proposals to establish handler and producer equity
within these important federal order markets.

Proponents respectfully thank the Department for the opportunity to present their
requests in this hearing process and appreciate the careful consideration which their testimony,
evidence and arguments will be given.

Respectfully submitted,

' '4
wa/( 7 ﬂ
fi Behots, Esquire

130 State Street, P. O. Box 946
Harrisburg, PA 17108-0946
(717) 236-0781

Mbeshore@mblawfirm.com
Dated: March 21, 2006
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; égtabls Division, Agricultural
Maflwtmg Service.
[FR Doc. b7-23879 Filed 10-14-87 8:45 amj}

fDocket No. AD-361-A25]

m Tfhm det:mion adopts, on an
eXpeﬂ!ted basm. amendments.to the
injg:the handling of milk in
the ,cngo Regmual ‘marketing area
based on industry considered

- propasals:
at-a public heating held at Maidison,
Wisconsin, on June 2-4, 1987. It
eatablishes transfer credits on
movements of bulk milk fram pool
plants o distributing plants for Class I
use. One credn. the tranaportanon

mdit;'pmvidu'x an B-centper-cwt. pool
ent to.pool plant handlers

P
Marketmde setvice payment program

were-authorized by Congress when it
amended-the Agricultural Marketing
Agreement Act of 1937 by the Food
Security Act of 1085. The Food Security
Improvemenis Act of 1986 provided
further that. any program providing

'lemmmdnot laterthan 320 days
aﬁma ‘hearing is conducted. Therefore,
the order changes must be effective by
November:6, 1867; however, for
administrative purposes November 1 is
a preferable effective date. Accordingly.

'"'":amemeheammnbe
mthina[aterdemmmmthm

provisions of sections 556 and 557 of

Title § of the Gnited States Code and,

therefore, is excluded from the

requirements of Execative Order 12201,
The Regulatory Flexibility Act (5

- U.SC.BBlthmughGlz)reqmresthe

Agency o examine the impact of a
propesad rule on small entities. Pursuant
to 5 U.B;C. 605(b), the Administrator of
the Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of amall entities. The
amendments will promote more orderly
marketing of milk by producers and
‘This. action does not change the
current mgu!atory status of any pool
plant located in the Chicago Regional
marketing area. It does reimburse to
handlers, flrom pool funds, some of the
costs invelved in getting milk to bottling
plants. This action helps-equate the cost
of milk. for fluid handlers who receive
milk by transfer with the cost of milk for
floid handlers who received milk
directly from farma. This action also
helpa equate the monetary returns of
handlers who ship milk fo boitlers for
Class I uses with the returns of handlers
who keep their milk and realize
mnrketingmargms o ﬁmshed pmducta.

an: documentn in this. proceeding:

Noticé of Hearing: Issued May 15,
1987; published May 19, 1987 {52 FR
18804),

Extension of Time for Filing Briefs:
Issued Joly 31, 1987; published Augnst 6,
1987 [52 FR 29198).

timi .

A public hearing was held upon
proposed smendments to the marketing
agreement and the order regulating the
bandling.of miIk in the Chicago Regional
marketing area. Th bemmg was held,
pursuant to the provmons of the

i | M i t Act

of 1937, as amended (7 U.S.C. 601
through 674), and the applicable rnles of
practice’{7 CFR Part 500), at Madison,
‘Wisconsin on june 2-4, 1987. Notice of
such hearing was issued an May 15, 1957
andputﬂmleduayls. 1887 (52 FR

parties were given until

}uiys.lw 1o file post-hearing briefs on
proposals for marketwide service
payments (numbers 1, 2, 3, 4, 5, and 11
aspublished in the hearing notice).

The material issues on the record of
the hearing relate to:

1. Marketwide service payments.

2. Performance standards for pool

plants,




3. Definition: of supply plant and
regerve supply plant,

. 4, Definition of pmducer milk.

5. Location adjostments.

8. Omission of a md
decision and the opportunity to file
written exceptions thereto with respect
to meterial issne number 1.

This decision deals with issues 1 and
6. The remaining issues will be
considered in a later decision on this
record.

Findings and Conclusions

The following findings and

conclusions on the material issues are

based on evidence presented at the
hearing and the record thereof:

1. Marketwide Service Payments.

Payments from the Qrder 30 pool
funda should be provided to those
handlers whe perform certain
marketwide services. Payments should
be made to distributing piant hendlers in
the form of a transportation credit an
bulk Class I milk received by transfer
fmmpoolplantaandtopoolplant
bandlers in the form of an assembly
credit on milk tranferred to distributing
plents for Class I nse.

The transportati. n credit, in most
cases, would be an additionsl credit for

distributing handlers on receipts of
nnlkfmm otlmt pool plants, the other

receiving

in location adjustments for the zones

whete the two plants are located if the

milk movement is to a higher-priced

zone. For instance, the per
hmu'edttfm

hmdredweight
adimlﬂan!mme‘lﬂmt
received milk from a posl plant located
mmlesawaymZme&wm]dbe

.28 cents times

Zami-admstmem:snnm].mﬂm
transportation credit from the pool
would be 5 cents.

cents per
nmesthemﬂesnﬂmbeiwmfhemﬂants.
For example, a distributing plant in
Zone1 milk from-a pook:plant
located five miles away in Zone 2 wonld
not receive a transportation credii. This
would be the case because the focation
adjustment ia Zone 2 ia 3 cents, which is
greater than 28 cents times 5 miles, or
1.4 centin,

The volume of Class I milk eligible for
the combined hauling credit would be
that currently assigned pro rata to
m‘phdunnsthemonﬂlofbuikﬂmd
multiplied by 110 percent. And, as
indicated above, the iransportation
credit would apply io all movements of
milk for Class I uses from transferor to
transferes (distributing plant) regardless
ofﬂnedn-echonofthemlkmmgmmts.

The assembly credit is a credit to the
transferor-plant handler on bulk
transfers to pool distributing plants for
Class I use. The transferor plant, year
round, wounld receive an 8-cent per
bhundredweight credit on its prorata
share of shipnemts of Class Imifk to a
botiler, determined on the same basis as

ihemwoaldbepaymenb

mahﬂmﬁtﬁ.ﬂmﬂn@ﬂ

Fa7uz PMT..{18,37] _8-06-87

o receipts during the

manth }dennernnlkan&ofbulkﬂmd

roducts from other pool plants as

groip; hiwever, the mitk received by
u'ansierwhmhmehglbleforthewedﬂ
waonld be multiplied by 110 percent and
further assigned for transportation credit
starting with-the receipts from the
nedrest plant {i.e., sequentially instead
of propartionately}. An exception to this
additional credit would occur when an
adjustment for location differences
between a fransferor plant and a
transferee: plant slready yields a rate
greater than the rates proposed. In this
One final featire of this propesal is that
it would apply to all movements of milk
for Class ! uses from tramsferor to
transferee, regardless of the direction of
north and seuth moverients and
movements from south to north and
westtnem}.'lhatﬁn,mtsof

apply 1o the tolz} amomnt of mitk
‘ransferted 2md Lot just on the Class 1
portion as propeseqd for fhe

credit.
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during August throngh February for the
latter and the payment would be based
on the actual amount of the shipment.
As proposed, the distribating plant
handlers would be obligated to pay

‘these proceeds to those particular

producers who shipped to them directly.
The fourth marketwide service
payment proposed by CMPC would
provide for further deductions from the
uniform price computation in order to
compensate those parlicular producers
whose milk was delivered directly to
distributing plant handlers by divert-
transfer. The specifics of this payment
are identical to those for the direct-
delivery differentials except that a
supply plant handler that diverts miik to
a distributing plant would be
responsible for the direct-delivery
differential payment 1o producers.
Other proponents, The Southland
Corporation and Kraft, Inc. (Southland
and Kraft), also offered a proposal to
consider marketwide service payments.
Dean Foods Company (Dean) originally
was a co-proponent with these handlers,
but at the hearing and i its brief Dean
supported CMPC's proposals on
marketwide service payments. The

- Soothland and Kraft proposal, however,

is basically a modification of CMPC’s
proposals for assembly credits, direct-
delivery diiferentials and divert-transfer
type of direct-delivery differentials. As
such, Senthland and Kraft proposed that
payments from the Order 38 pool should
be made to those who make milk
available for Class I nses at all pool
:egardlessnfwhetherthe
recefwing plant is a distributing or
supplyplanl.)\lso.theypmposedﬂ;at
beyond Zemes 1 and 2, the per
rate should decrease one
cent for each more distant zone until no
payment is realized.
AsmﬂxtheCMPCpmpossl.

ohhgaﬁonto the pool and the rates used
wouldbeﬁcemsperhnn&edwmght

be based on the actual amoont of The

tramster; and (3] Seuthland and Krafr's
credit dexeases 1 cent per

zone Tor iranaferse plants Jocated

5021999 COOEIH1E-OCT-RT- 131355

beyond Zone 2 whereas CMPC's credit
is constant thronghont the marketing
area.

Southland and Kraft's direct-delivery
differential and divert-transfer type of
direct-delivery differential, also like the
CMPC proposals would be a deduction
in the uniform price computation at the 8
cent and B cent per hundredweight rates.
However, as with Southlend and Kraft's
assembly credit proposal, these
proposed differentials wonld be paid
only on the Class I portion of the farm
deliveries to pool plants at decreasing
rates b-yond Zone 2.

In its brief, Southland, on its own
behalf, modified its proposal to provide
for an assembly credit and direct-
delivery differential on milk moved to
plants for Class [ and Class II uses.
Also, both the assembly credit and
dirert-delivery differential, year-round,
woud be 8 cents per hundredweight for
plants in Zones 1 and 2, 7 cents per
hundredweight for plants in Zones 3 and
4, and 6 cents per hundredweight for
p!ants iocated beyend Zone 4.

ite brief, Kraft did not concur with
the Suuthland modification of the
assembly credit and direct-delivery
differentials. Furthermore, Kraft took a
supporting stance concerning CMPC's
proposed fransportation credit, and
suggested limiting the transportation
credit to transfers of milk which exceed
60 miles in order to encourage direct
deliveries of close-by milk, while
milk j5 ueavailabie.

Al the hearing. twn farmer
organizations, National Farmers
Olgxmzaton {NFO} and Farmers Union
Cooperative {F-UIMC}.

propoesed fransportation i
hadmaitaﬁm@iheyqulmedﬁ:e
need for a reduced rate chring the finzh
montha, becanse in their opinion both
rates are sufficiently below actaal
bamling costs o discourage unnecessary
m‘&mhﬁslmfm
Tollowing

received from any other pool plant, be it
affiliated, (i.e., the distributing plans and
supplying poo! plant are owned by the
sama entity). or non-owned.

2. If a distributing plant does not
receive enough direct-shipped milk to
satisfy its Class I needs, then there
would be a transportation credit on
shipments received from other pool
plants, however, such supplemental
shipments would have to come from
affiliated pool planis and the
transportation credit would be snubbed
at that amount resulting from shipment
between the closest distributing plant-
supplying pool plant pairing of affiliated
plants. Only if a distributing plant does
not receive enough direct-shipped milk
to satisfy Class I meeds and has no
affiliation with other pool plants would
a transportation credit apply on
shipments from non-owned supplying
pool plants.

Notwithstanding its support for a
transportation credit, TAPP, in general,
opposed all marketwide service
payments. Wisconsin Cheesemakers
that the tranapertation credit proposal
was jostifiable but opposed the other
However, in its brief, WCMA saggested
that the rate be reconsidered. Instead of
the .28 cent and .22 cent per mile rate
pmposed. they called for the rate to be

the year, sel at 50
percent uf ectaal t tion coss.
Utilizing the data introdmd at the
hearing. they arrived at a rate of 21
cents.

mﬁauiurmeﬂby&'da

30 poal plants ssbjedt - the CMPC
ammoucred terms of sale.

mstdhalﬂmgnﬂ'rﬁumamw
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to a bottling plant, a milk movement that
involves approximately 118 million
pounds per month or 40 percent of the
milk needt;tli] for fluid use, nor do thefy
recoguize all ordinary movements o
milk for fluid use. He stated, however,
that because the 1885 Farm Bill
amended the Agricultoral Marketing
Agreement Act (Act) to allow payments
frem the pool for services of marketwide
benefit, now both of these problems can
be simnltaneously resolved.

Proponent testified that other
approaches to solving the problem of
inadequate location adjustments were
not acceptable. One approach, to
increase the location adjustment
between plants, he said, would not only
increase the transportatien rate but also
decrease the uniform price for most
producers. This, he said, could result in
a mass excdus of producers from the
pool. He added that one other approach,
to increase the Class I differential,
repeatedly was denied by the
Department for hearing.

The proponent claimed that the rate
now employed under location
adjustments is clearly outdated.
Proponent introduced an exhibit into the
record te show that distributing plant
handiers, on average, are presently
paying 72 percent of the cost of hawuling
milk from supplying plants to their
battling operatians. However, proponent
also showed that when the proposed
$.0028 per mile rate was applied,
handlers wouid have to pay an average
of only 85 percent of the achial cost of
hauling. Thus, be said, CMPC's goal of
effectively increasing the rate applicable
on all transfers without completely
recovering the hauling costs for most
fiuid handlers would be accomplished.

Proponent testified that present
location adjustment provisions were
structared on the that milk
moves from the milkshed in the north to
the city of C.lneap in the south.
Proponent’s claim is that mitk no longer
just moves in a north-south direction
alse in south-north and weat-east
has developed along the eastern side of
the marketing area. Proponent added
that zmlk moves in any dnectum in

Therefore, it was their belief that these
new provisions should accommodate
everyday milk movements.

The proponent also stated that CMPC
proposed a lower rate of $0022 per mile
applicable during the period of March
through July, in order to discourage milk
flash. Although ‘ransportation costs do

, proponent believes
thahtmm:tmc:esmryfurﬂwmﬂatn
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provide the same rate for transportation
during the period of higher production as
it does for the short production months.

Proponent testified that a sequential
assignment of transfers would help
agsure that the tremepcrtation credit is
not abused. Such a changs, he said,
would encourage transfers from pool
plants located the shortest distance from
the receiving plant.

NFQ and FUMMC both opposed
CMPC’s transportation credit proposal.
Their spokesmen concurred that such
credit is not advisable because it would
take money out of the pool, theceby
decreasing the blend price. Also, it was
their view that a south to north shipment
is inefficient and wneconomic. FUMMC
added that the transportation credit
would encourage less efficient milk
movements. Taking into account that the
haul of direct-shipped milk is highly
subsidized by bottlers, FUMMC believes
that the extra credit to handlers would
be more than enough to get them to
switch from divect to transfer milk.

In support of its proporal for payment
fron: the Order 20 pool for an assembly
credit, a CMPC spokesman claimed that
the cost of supplying milk to distributing
planis is not bame evenly by all pool
snpply plants or their associated

stated that
a]ﬂloughlio petcent of all the milk
needed by botiling planis is received by
way of transfer, i.e., roughly 116 million
pounds per month, only some supply
plants actnal}y meet these needs wlnle
others realize manufactoring margins
from retained milk. Yet, he added, all
draw equally from the pool money
generated by the Class 1 valne of mitk
supplied by the performing plants.

The spokesman stated that the
assembly credit which they proposed
fits the description of a marketwide
service benefit. As proponent took note
in it statement from the Department's
earlier decision which dealt with this
same issue, the entire mm:ket benefits

tixemfme.allprodnmahnuldshmm
the cost of providing these services.

In its brief, proponent pointed to
statistics presented at the hearing to
show the conirast between those who
petform for the fluid market and those .
thatdowtl’mponmtsbwedﬁmt

‘lm—}ammylmﬂmmmpool

Proponent stated that the assembly
credit rate proposed would only provide
partial compensation. This is 20, he said,
because CMPC did not want the Federal
order to be an establisher of rates. In its
brief, CMPC added that the rate
proposed is constant over all 18 zones
because this added incentive is needed
to move milk from supply plants to
dlstnbutmg plants irrespective of the
zone in which the bottler is located.
Proponent acknowledged that the
Chicago metroplitan area exhibits the
greatest deficit of predncer milk
production in relaton to consumer
demand. However, CMPC holds the
view that there is a demand for milk at
bottling thzlants Igt:g) in farther-out
zones that may be shippi ckaged
milk into the Chicago a};elgstga me:tge
consumer demands for flnid milk.
Proponent added that the distributing
plants in the outer zones face steep
competition with the manufactoring
plants for their milk supplies.

One final point of the proponent was
that the eredit would apply only on
actual shinments to pool distribating
plants because of the fact ﬂmt tefained

(hutmtall
wouldgeﬂmaaslmmsfmthemﬂk
that they transfer to bottlers.
Alto-GokbnGuerm;ey(AGG),a
member of CMPC which operates

(hsmbmmgplanmregdamdnmiet
Order 30, gave a minority statement
tegardmgwhoahonldbemht!u!toﬂm

be paid trough over-order charges by
the handlers who receive the milk. NFO
added that the proposed rate may be set
at a point where some supply planis
wonld cover all operational costs
becauee they believe that efficient
xdondsmopuahat&ﬂn:mipm
leydn:]eu.
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would help preserve the direct-shipped
milk and divert-transfer milk that
currently moves to fuid handlers. The
proponent claimed that direct farm to
distributing plant type of shipments
supply a monthly average of 173 million
pounds or 60 percent of the milk needed
each month at the bottling plants, with
81 million pounds being direct-shipped
milk and 92 million pounds heiog divert-
tranafer milk. These milk movements, he
said, are the most efficient and shoald
be encouraged.

Proponent testified that the
differentials should apply on the entire
shipment to a distributing plant, because
to limit it to anything less conld result in
producers receiving varying values
based on handlers’ Class I utilizations.
In addition, CMPC, in its brief, claimed
that the Food Security Act of 1985
specifically provides for such payments
out of pool funds irrespective of the use
classification of such milk. CMPC also
stated that to limit the credit based on a
plant's Class I utilization clearly would
violate the marketwide pooling
requirement of the Act, and in effect,
create an individual-handler pool. 7t was
CMPC's opinion that any such proposal
would lead to producers switching to the
plants with highest utilization. This is
turn would cause those plants with
relatively lower utilization to match the
extra payment to retain supplies, and
thus, costs would increase. CMPC added
that limiting the credit based ona
plant’s Clasgs I utilization would also
lead to producers shipping milk farther
distances to get to the highest utilization
plants, at least further than necessary to
derive the benefit that would be secured
by CMPC's proposal.

Southland and Kraft, co-proponents of
a proposal which basically medifies the
CMPC assembly credit and direct-
delivery differential proposals, each
operate in the Chicago Regional market.
Southland has one and Kraft five
regulated reserve supply plants. A
spokesman for Scathland and Kraft
claimed that such modifications are
necessary because as proposed, the
CMPC assembly credit and direct-
delivery differential proposals would
both create an mfair price difference
between competing handlers and give

products produced in separate,
apecialized plants. However, he stated
that CMPC's proposal, if not modified,
waould result in distributing plants with
other than Class I products having an
advantage over supply plants that
produce like Class I or Tl products.
This is 80, he said, because producers or
handlers who ship to any distributing
plant would collect the 6 or 8 cents per
hundredweight on the entire load no
matter what class-use was made of it,
whereas if they were to ship milk to any
supply plant, they would not receive
extra monies from the pool even if such
shipment was directed for Class I use.

He added that such a proposition
ignores the basic rationale for
marketwide service payments of
supplying the Class I needs of the
market. Also, he said, it creates an
incentive to couple Clasa Il and 11
operations with Class [ operations.

In its brief, Kraft claimed that the
Southland and Kraft proposal would
more effectively achieve the intent
espoused by CMPC {i.e., meeting the
fluid needs of the market} and would
avoid inequitics between Class B
handlers. However, in its brief,
Southland alone took the revised stance
that the assembly credit and direct-
delivery differential be provided for mitk
maved to plants for both Class I and
Class 1l uses in order to maintain
competitive equity among handlers
producing like products. Kraft stood firm
in its view that it is inappropriate to
provide credits for mitk shipments ased
to produce Class I products.

It was Southland and Kraft's view
that prior to deciding which direct-
delivery differential proposal had merit,

-the Secretary would have to answer the

guestion of whether or not either
propoesal is authorized by the Act
becanse both cause mequal payments
to producers for milk delivered to
similarly sitnated plants, depending
upon the utilization or status of the
plant. Southland and Kraft pointed out
that mnder the CMPC proposal,
prodncers delivering milk directly toa
i ting plant would be eligible to
receive a credit, while producers

. the vater zones, the Scuthland and Kraft

spokesman claimed that it wosld

Fa7oz PMT. [16,32]..8-06-87

previde an incentive for producere and
shipping plants to supply the fluid needs
of Class I handlers in the miltk-deficient
zones of the market. Quiside of Zones1
and 2, he said, there is sufficient milk to
meet the consumer fluid milk demands.
Southland and Kraft intvoduced an
exhibit into the record to show that the
Chicago area was milk-deficient relative
to consumer demand, having to reach
out 90 miles to meet that demand. Two .
other consnmption centers of the market =
shown on the exhibit, Madison and
Milwaunkee, Wisconsin, had sufficient
milk production in their own and
surrounding counties. Therefore,
Southland and Kraft believes that the
credits are acceptable incentives for the
Chicago area, specifically Zones 1 and 2,
and that they compensate for the
hanling shortfall built into the present
location adjustment system, but
elsewhere in the market they are not’
acceptable. The spokesman added that
in other markets, direct-delivery
differentials are given on milk deliveries
to bottlers located in the major
consumption area, not in the milkshed.
One cther point put forth hy the
kesman was that the assembly credit
should be decreased in direct
relationship to the need for assembled
milk. If a bottler is located in a sea of

. milk, then the handler’s milk supply

should be obtained by direct-delivery;
there should be no enconragement to
pass through a supply plant before
delivering it to plants so sitnated.
However, for planis located in Chicago,
he said, ranning the milk throngh a
reload from some sapply areas may be
the most efficient system.

In its brief, Southland took the revised
stanee that year-toand, the assembly
credit and the direct-delivery
differentials should be 8 cents per
hnndredweight for plants in Zones 1 and

through

that while the need for assembling and
transferring milk may not be as greatin
some paris of the market as athers, it is
an jmportant part of mélk procuremen:
throughout the Order 30 region.

Kraft, in its brief, stood firm that these
payments should only apply to
shipments to the inrner zones of the
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those who moved their mitk relatively
longer distances. Therefore, Kraft holds
the view that under such a scheme,
shipments to bottlers in the milkshed
world be preferred since one would
reap the same reward at less expense.
Kraft added that if the credits are
allowed on shipments to bottlers in the
milkshed, then inefficient transfers of
milk would ensue, in place of direct
shipments, so that plant operators could
take advantage of all the new credits.

As stated, Dean, a major milk handler
in the Chicago Regional market with
three distributing plants, two reserve
supply plants, and one supply plant
regulated under Order 30, withdrew az a
co-proponent of alternative proposals
and gave its support to CMPC's
proposals. In its brief, Dean stated that
the assembly credit and direct-delivery
differentials should apply towards an
entire shipment, not just the portion
used in Class |, because operators of
supply plants and producers ship to
bottlers believing that their milk will be
nsed in Class I products. The cost over
the entire load is the same, Dean said,
no matter what its ultimate uge is at the
plant. Therefore, they should not be
deprived the exira monies when a
disiributing plant handler: decides to use
only part or none of the load in the
bottle. Dean warned that a handler who
owns hoth a bottling and shipping plant
could decide to assign all Class Itoits
own shipments, which, Dean believes,
would not be in the best interest of
orderly marketing. One other outcome,
Dean stated, conld be that the shippers,
either plant operators or producers,
would ssek out the higher Class I use
bottlers and avoid those with relatively
low Class I uze.

Dean alsn stated opposition to the
decreasing payment by zone proposed
by Southland and Kraft, contending that
milk delivered to a plant in Green Bay
{Zone 12} is equally valuable to the fluid
market as that delivered to plant in

Although they favored the Southland
and Kraft direct-delivery differential
proposal inasfar as it limits suck
payments to the Class I use at the
receiving plant, NFO and FUMMC
opposed the decreasing rate schedule
becanse they believe that distributing
plants located beyond Zone 2 also serve
the fluid needs of the milk-deficient
Chicago aren. In their opinion it is
equally important that all bottling plants
be granted identical differentials in
order to draw milk to them.

TAPP and WCMA both opposed any
form of direct-dolivery differentials
because in their vievlv. such %lgmh:llt.
especially to plents located beyon
Zone 6, would be disruptive to orderly

S-021999 000201)(14-0CT-87-13:15:08)

Milwaukee {Zone 4) or Chicago (Zone 1).

miarketing. This in.s0, they-pald, becanse
direct-delivery différentials would give
bottling plants a 6 or 8 cent competitive
advantage over proprietary
manufactoring plants lecated in the
same area, Such proposals, they said,
would undermine the manufacturing
segment of the dairy industry. The
added that the Southland and |
modification, i.e., payment on the Class I
portion of & shipmen?, would undermine
the marketwide concept of pooling: One
further point raised was that the direct-
delivery differentials proposed may not
even be anthorized by the Food Secarity
Act of 1985, which allows for payment
from the pool to handlers, not to
producers.

a. Transportation Credits. The order
should provide transportation credits at
the rate of .28 cents per mile per
hundredweight to pool distributing plant
operators for the Class I portion of butk
milk received by transfer from other
pool plants. The volume of such
tranafers on which the transpartation
credit would be allowed would be
determined on the same basis that
location adjustment credits are
deterinined for Class I mitk from pool
plants. The transportation credits would
thus be assigned pro rata to Class I
receipts from each pool plant maliplied
by 110 percent. The transportation
credits would be based on the distance
between the distributing plant and the
shipping pool plant, as determined by
the market administrator, and would be
applicable to movements of milk in any
direction. -

Supply plants are a major source of
milk for distributing plants in the
Chicago order. In 1988, actual transfers
of milk from supply plants and reserve
supply plants to pool distribating plants
averaged bout 118 million pounds per
month, varying from less than 100
million pounds in June and July to about
145 million pounds in October and
November. In 19886, 40.2 per cent of the
total raw milk physically received at
distributing plants was received by
transfer from supply planta and reserve
supply plants.

In the Chicago market. the distributing
plant operator pays the cost of hanling
to the distributing plant milk purchased
from a supply plant. The distributing
plant operator receives any ailowable
Class I location adjustment onder the -
order on Classg I mitk at the shipping
plant zone. In contrast, milk thata
distributing plant receives directly from
dairy farms is accounted for at the order
prices applicable for the zone where the
plant is located. ¥ authurized by the
producer, the handler may deduct from
payments to a producer the cost of
hauling milk from the farm to the plant.

P4702FMT..[16,32)...8-06-87

Avcordingly, if the hailing deduction is
made; the-handler's lowest cost source
of mitk should be milk that is recieved
directly from producers.

The erder provides a location
adjustment fo the Class 1 price for milk
obtained from & platit located in & zone
maore digtant from Chicago than the
distributing plant. This pricing system is
intended to recognizethe cost of moving
milk toward the:major population center
in the market, Chicago. However, the
location adjusiment rate of 2.3 cents per
hundredweight per 15 miles provided in
the order {(equal to 1.5 cents per
hundredweight per 10 miles) no Jonger
adequately reflecta actual hauling costs
for moving milk from one plant to
another plant, Thus, the additional cost
not covered by the order for transfetring
milk from another pool plant to a
distributing plant creates an inequity at
a given location between handlers who
receive milk via other plant transfers
and those who receive milk by direct
shipments from the farms of producers.
Where there may not be adeyunate
supplies of direct-shipped milk to meet
the Class Ineeds of distributing plants,
plants that rely on supply plant milk
have some competitive disadvantage
compared to those plants that are able
!t:ﬂieet their needs with: direct-shipped

In addition to the inadequacy of the
location adjnstment rate provided in thie
order, the very natire of the market
tends not to enconrage the movement of
milk to distribnting plants for Class I

located throughoit the marketing area
and provide strong competition for
producer milk supplies. The resuitis that ¢
attracting adeguate wilk supplies at
prices that allow them to be competitive
with handlers under other nearby
orders.

It is not the purpose of the Federal
milk marketing order program to
for a supply of milk for-amy milk plant,
or "o find an outlet for any supply of
milk. However, contrary to views
expressed by opponents at the hearing,
a major purpose of the ordér program is
10 assure an adequate’s

supply-of puze
and wholesome milk for the fivid market
and to egtablish and maintatn ordedy
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Concépiually. thereﬂre miore ways
thaw one fo approach this problet, One
way would be to inerease the Class 1
price level and increase the focation
adjustment rate under the Chicago
order. While this would encourage more
milk to move to fluid milk plants, 1t
would also create misalignment of
prices with otherneatby orders. Since
the Chicago price would be too high
relative to the other-orders, fluid milk
handlers would be placed in an
unfavorable competitive position and
could lose sales to handlers regulated
under other orders. Moreover, a higher
Class 1 price would he difficult, if not
impossible, to justify given the current
supply-demand situation in the Chicago
market where the Class I utilization
level averages about 20 percent
annually.

Another way to encourage milk to
move to the market for Class 1 use
would be to simply provide a steeper
slope to the location adjustments of the
Class 1 and unform: prices. However, this
approach also would create price
alignment problems which could result
in a competitive advantage for Chicago
area handlers relative to other orders.
‘This, too, would not be an acceptable
solution.

Beeause of the exlstence of these  price

as systemc\ltaxﬂe theorderiodeelmtha
partion of the transportation costs of
muvmgmilkbetweenpfmts.hlowthat
the Agriculiural Marketing Agreement
Act {the Ant}hashm amended 1o
permit payments to handlers out of
pooled producer returns for services of
marketwide benefit, CMPC in proposing
that the order do what GMPS has
attempted to doontside the order,
namely, reimburse handlers of Class 1
mifk for aj[:ﬂ?rfonofﬂlem
obtaining: from supp!

'The concept of using poel fonds to
fncih!atetbcmovmnentofnnﬂtﬁom
supply plants andoﬂwrpoolplanhto

distribufing was widely
suppm'tedatﬂmheanng. However, two
cooperatives, FUMMC and NFO,
opposed the concept. Their position was
thatnogmvlmnslmnldbeadopmdihat

indicated that any program of paying
handlers for performing marketwide
services must meet the requirements of
the Act.

The transportation credit provisions
adopted in this decision meet the
requirements set forth in the statute, Ti:e
market as a whole benefits from having
the fluid mill market adequately
supplied in a manner that promotes
ordetliness in the markatplace. The

tion credits will tend to

promote the orderly marketing of milk

by encouraging supply plants and other
pool plants fo make milk available to
distributing plants for Class ! use.
Distributing plants are located
throughout the market. Some are
situated with plentiful supplies of raw
milk nearby. Others are located more
distant from milk supplies. However, a
priozipal characteristic of the Chicago
market is that manufacharing plants also
are located throughout the milkshed,
thus providing intense competiticn for
milk supplies. In this situation, it is
essential to orderly marketing that the
order recogmze maore fally the costs of

transporiing mi
’Ihemmntorderhaslwatmn

ad;ushnentpmmonsﬂmtmmmzea

portion of the costs of

Through the opera hnnofmarketmde

poolms.thatporhon of the hauling costs

: mvamdhyﬁtelomhnnad;ustmmtsm

bya]]pmdnners.ﬂuwzvaraa

additional hauling costs have higher
costs then other handlers who do not
receive milk from other plants.
Muoreover, the additional hanling costs,
which are not reflected in the order’s
blend prices, are not shared by all the
pmdwmwlmemoyﬂmbhdpnnes
that results from marketwide

hrough provisic
congistent with the intenf and purposes
of the Act. The eperation of the credils
will improve eguity among eompeting
ﬂmdﬂhmﬂkmhyrambma

Thus, all producets Whosharemthe
benefits of the higher returns-of the faid:

market through marketwide will " 3
ghare also the costs ofservxu;’ggltlll:egﬂmd-'{[

milk sector of the market on a moie
equitable basis.

CMPC’s proposal wonld have varied
the per-mile bundred

.22 cents for March through Aognst. The
purpose behind the seasonal variation
was that during the surplus production

season mitk moves to distributing plants :

from significantly shorter distances than
it does during the short production
season. CMPC was concerned that a
constant rate conld distant
shipments when not needed and thus
further reduce the blend price

Pmponenis ;nmdnaed exhibits

December 1986
fmpla?;m—plantshqzmmlsofnnlk
These ta, to
overall average hanling rata nf ahont 42
cents per mile-per
al&mghmerewasamdermemthe
hanling rates paid. CMPC chose to

transportation
credit Tate of .28 cents in the fall months
mordertonotpmv;detotalxemveryui
hauling cost. Similarly, they proposed 80
percent of the fall rate for the flush

The

28 cents per mile-per
humdredweight rate is reasonable and
shouid be adopted as the maximm
transporiation credit for all months.
There is no basis in the record for
concluding that hauling rates in the flush
prodoction season are 30 percent of
short-season rates.

The transportation credifs should be
apphedmmmmrecaphofmiﬂxﬁm
o the way location adjustments are
are intended 1o supplement the Jocation
adjushments, it is consistent to follow
the same procedures for both provisions.

weight rate from .28
cents for September through February to' 3

it Ll o G o




enstern boundary of the marketing area.
The record demonstrates that in certain
cages shipments of milk from west 1o
past-and sonth to north are feasible and
economically practicable, However, the
order's locafion adjustments apply only

" to shipments that move in the traditional
naorth to sonth or northwest to southeast
direction. Thus, there is no incentive
under the order’s price stracture to move
milk supplies in those directions for
which there are no location adjustments.
The current location adjustment
provisions would not be changed by this
decision.

There was no specific apposition to
the proposed application of
transportation credits to milk
moverénts as just described: However,
the brief filed on behatf of Kraft urged
that the transportation credits apply
only to shipments that originate from
plents located more than 60 miles from
the distributing plant. The purpose of
such a limitation would be to encourage
primarily the longer distance shipments
to distributing plants located in zones
one through four. It is clear that these
plants do not have sufficient supplies of
milk nearby and must depend to a great
degree on supply plant milk for their
supplies. Also, according to the brief,
such a limitation on the application of
the transportation credits would
discourage distributing plant operators
from reaching out to diatant supply-
plants for milk when direct-shipped milk
is available from nearby farms.

A aimilar view was expressed in the
brief filed by TAPP, which proposed
several restrictions on allowing
distributing plants to receive
transportation credits. The brief urged
that tranaportation credits only apply to:

1, Class I use, including inventory and
shrinkage;

3. Necessary supplemental milk from
supply plants; the credits should not
apply if the distributing plant has an
adequate supply of direct-shipped milk
or if the distributing plant shifts milk
available by direct shipment to other
plants.

Similaxly, distributing plants should
not receive hauling credits in excess of
those appiicable to receipts from its own
closest supply plants.

The concerns addressed in the briefs
filed by Kraft and TAFP should be
adequately addressed under the
safeguard adopted herein. That is, the
less than total coverage of hauling costs
by the credits should discourage
bypassing locally available supplies in
order to abtain credita by receiving milk
from more distant plants. Moreover, it
would e administratively burdensome
to make some of the determinations that
would be required to carry ont the intent

5021999 000XO1)(14-0CT-87-13:15:14)

maxinun total ciedit:{the
credit and the location adjust
combined} on any shiptaent of 1

be the anioont determinedby -
multiplying the .28 cents.per mile-per
bundredweight rate by the distiance
between the ahipping aid receiving
plants, Such distance would be
determined by the market administrator
on the same bosia that distances
between plants are determined under
the ¢iirrent location adjustment
provisions of the order. If milk moves in
a direction such that a location
adjustment covers part of the
transportation cost, the location
adjustment wounld apply and the
transportation credit would be reduced
by the amount of the transportation
costs covered by the location
adjustment. However, if the location
adjustient does not cover any of the
transfer cost, the full transportation
credit would be allowed. This will carry
out the intent that credits apply to milk
movements in any direction, but that
total compensation not cover the entire
hauling cost.

. Assembly Credits. The order also

 ghould provide an assembly credit to

pool piant operators on milk they
assembly and ship to-diatributing plants
for Class I use, Like the transportation
rczedits, the assembly credits would be
deducted from the peoled value of milk
before computation of the uniform price
and would be credited against the
supplyin'ihandler's pool obligation. The
rate for the credit should be eight cenis
per hondredweight.

The Act, in 808c(5)(J)(i). delineates
“providing facilities to furnish addifional
supplies of milk needed by handlers
* + # " a9 a service of marketwide
benefit. The operation of supply plant
facilities is a service of marketwide
benefit becanse it is a function involved
in moving mitk from one location to
another for the purpose of fulfilling
requirements for milk of a higher use
clasification. Before milk can be
transported from a supply plant to a
distributing plant, it must be assembled,
and perhaps cooled and stared, then
reloaded onto a truck. The costs
incurred in performing these functions
are not currently recognized in the
order.

Since servicing the Class 1 milk needs
of fluid milk handlers i recognized as a
gervice of marketwide benedfit, it is
appropriate that all producers shave in
the cost of providing that service. This
will be realized by providing an

F4702.FMT...[16,32}...8-06-87

purpiose-of the Act to
guate snpply of pure and
ie miitk for the faid market and
din orderly maiketing
. * ‘Thé'asgembly credit as adopted
diffeiw froin CMPC's proposal in that the
eight'catils per hundredvieight rate
~ wouldbe:applicable each month, rather
than, viryihg seasonally, and would be
based on-irhnsfers assigned to Class 1

use of the'receiving plant. The assembly
credit recogpizes that there are certain
costs associated with the process of
assenibling and shipping milk to
distributing plants. These costs are in
addition to the hauling costs that are
incurred when milk is shipped from &
supply plant to a distributing plant and
which will be recovered in part through
the transportition credits.as discussed
elsewhere'in this deciston.

CMPG propused-that an assembly
credit be provided at eight cents per
hundredweight for the montbs of August
through February and six centefs per -

hundredweight in the remaining ionths.
In order to develop a cost bagis for the - |

assembly credit, GMPC conducied a
detailed survey of the costs ineurred in
operating 10 reload planis that are
totally dedicated to sérving the fiid
milk market. It was CMPC's view.that
the mixed gperations of manufacturitig
plants precluded the isolation-and
determi];lﬁgcg o(i; the basiccostaof -
assembling Grade A milk for shipmen§
to the fluid market from such plants, **
‘The survey of costs of the 10 reloads
yielded a weighted average costsof -
operation of 12.79. cents per -
hundredweijght, conmiprised of both fixed
and variable costs, forthe months of:
September 1085 through: Angnst 1986. A.
exhibit number 35 and nited not be set
out herein in detail. During the 12-month
period, the total volume of milk handled
through the reloads each month varied

_ from just under 100 million pomnds to

mere than 123 ‘million pounds. The

reloads were operated by cooperative

associations and proprietary handlers.
Tt is apparent from data provided in

distributing plants from

exhibita that the milk received at the 10 ©
reloads included in the detniled cost
survey represents a substantial portion

of the milk that is trapsferred to
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vast ma;amty of the mi[k moves
from supply and resetve sapply plants to
distributing plmts via actiial transfer.

[ el for the
reload operations riust be viewed as
being suitable for the purpoise intendad
here. Although some questions were
raised about the cost dsta, o other data
was presented to refiite the validity of
the costs submitted by an
representative of anmal reload operating
costs,

The proponents alsd did not wish to
reimburse supply plants for the total
costs of assembling milk, yet they
wanted 1o covermuch of those coats. So
they firet multiplied 12.79 cents by 80
percent, which yielded about 10 cents.
This was again by 20 percent because
there wan vaziation in the coats of
operating the various reloads. The end
resitlt thus was the eight eents per
hundredweight that CMPC proposed for
the short production season. The 80
percent waa applied sgain becaunse the

" use of reloadi varied from month-to-
month, which yields the six cents per
hundredweight that was proposed as the

. rate for the assembly m'ethtn during
: 'March through July.

. As ifi the case efthe transportation
credits, the arguments.in favor of
.seasonally va #ssembly credits

~ are hot conviicing, The cost data
submiited by CMPC does not reveal any
particular seasonal pattern, If a seasonul

siation were adopted, it should be

: basad .on & demonsiration that costs
nchmlly vary on a seasonal basis. That
in not the case here andso the eight
centa-per hundredweight rate should be
applicable each month:

adaptedbereii; the assemhly

: credlt will‘be available to.any:pool plant
that receivesmilk andl’hips ittoa
distributing plant.
would have limited the m-edxl to
shipments-from siapply plimts to
distributing plants. However, it is more
consistent with the structure of the
Chicago order to provide the credits.for

the pro rata share of Claa 1 milk in any

shipmet j ml'k toa

_Id:ﬂmcebetweenhandlerswhnobtam

ad]mtmnnt ailﬁwed a distrlbuhng Pplant
when it receives Class I milk fiom
several different sources. As in the case
-of both the location adjustment and the

ition credit, the basia for
establishing the total amount of
assembly credits to be allowed would
“be 110 percent of the distributing plant’s
total Class I assigned to receipts from
other pool plants.

The primary reason, accordmg to
CMPC's spukeaman, for proposing to
allow assembly credits onall milk that
in-shipped form the supply plant to a
distributing plant was to facilitite the
billing process between the nhipping and
receiving handler. Nevertheless, it ia
more consistent with the concept of
recognizing service to the Class I market
to restrict the assembly credits to a-
measure of the receiving plant’s Class 1

use, :

¢. Direct-Delivery Differentials.
Proposals to provide separate payment
of up o eight cenis per hundredweight
from pool fimds to producers on milk
direct-shipped or divert-transferred from
farms to distributing plants should not
be adopted. Although such payments
pethaps worild get mitk to bottlirig
plants, they would tend to offset what is
intended to be accomplished by
adoption of the transportation credits
and the assembly credit. In addition, the
authority for such payments under the
marketwide service provisions of the
Attis queshonable. since the provisions
gre couched in terms of payments to
handlers for services they perform.

Presently, sbout 80 percent of the milk
needed by bottlers is shipped directly
from farms, either by direct dalivery or
divert-transfer, based on data for the
period of January-December 1988,

it and others at the hearing

testified that the minotity of milk moves
in' this marmer because it is the most
efficient way to get milk to bottlers.
Furthermore, it was proponent's belief
that payments should he made to
producers for direct-shipped milk in
order to maintain the present level of
eiﬁcxent ab;pmentn in light of their other

Onemasonforadnpﬁngpmpmt‘s
other proposals is to alleviate the cost

. pexcent of the shipping cost.

will stilt, on the -average, have to pay 35.-

In its brief, Kraft questioned whether=
such & proposal was authorized under 3§
the amended Act. However, in light of .-
the conclusion that the proposal would ;
thwart the othér order provisions ]
adnpted harein, Kraft's contention need
not be addressed. c
For the foregoing reasons, all

proposals relating to direct-delivery
differentisl payments are denied.

6. Omission of a Recommended demsxon i
and the Opportunity to File Written
Exceptions Thereto

The Food Security Improvements Act
of 1968, mandates that the Secretary
shall implement a marketwide service
program thiat meets the requirements of
the Agricultural Marketing Agreement
Act of 1937 not later than 120 dﬂya aﬁer s
a hearing is conducted, The Departme
has debermined that the recei of bnefs :
represents the completion of the hearing -
conducted by the Administrative Law E
judge on the iasue and the start of the
120-day timeframe for implementation.
Accordingly, any amendatory action
taken an a result of the public hearing i
held in Madison, Wisconsin, on June 2-4
1887, with the briefing date on S
marketwide service payments issue
being July 9, 1887, must have an
effective date of no later than November
6, 1987. However, for administrative
purposes, November 1 is a preferable
effective date.

If the normal rulemaking procedures
of issuing a recommended decision and
providing time to file exceptions thereto
were followed, the amended order could
not be made effective by November 1,
1867.

1t is therefore found that the doe and
timely execution of the fonctions of the
Secretary vmder the Act imperatively
and unavoidably require the omission of
a recommended d=cision and an
opportunity for written exceptions with
respect to issue No. 1.

i ] and
Rulings on Proposed Findings
Briefs and proposed findings and

mdnninmweraﬂledunbehnlfof
certain interested




{ Thussday, Gctobér 15, 1967 [ Proposed Rules

requeststomakesnchﬁndmgaormch
such conclusions are diénied for the
reasons previogsly stated in this
lecigion.

Genersl Findings
The-findings and determinations

hereinafter set forth supplement those

thntweremadewhmthednmgo

maymnﬂlctmththosesetforﬂlhm
(2) The tentative marketing agreement
and the order, as hereby proposed to be
ameniled, and all of the terms and
conditions thereof, will tend to
effecmﬂtethedeclazedpohcyofﬂlem
(b) The parity prices of milk
determinedpurananttosedlonzofﬁze
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
formﬂkmihemarkzhngmandﬂle

tentative marketing agreement
order. a,.here"ypmpe.;-edmb’

amended, ave such prices as will reflect
ﬂmafmmmdfacturs,mmeas:ﬁmm

by producers,
terms of the onder fas amended ond a5

S00199  SORMDINM-OCT 3711530

O N STt S SR RILRT

mawhymrmm

w&mmmmm
products. _
Signed at Washingtor, DC, on-October 8,

Anthority: Seca 1-19, 48 SBtat. 31, as
smended; 7 USC. 001678

212§ Jm.s?,pamgm]ﬁ
reviged toread as follows: (b)B

hereinafter set forth sapplement those . 2 s ww

ihatwmmaﬁwhmﬂmmdetmﬁnt ) .
ir-“-q—‘-iaﬂ'aae sneencled, The m;ymmm&msmm

mherehymtxﬁedan&uﬁmed.

excepl where they may conflict with
those set forth herein.

Uﬁcmwwﬂ.mﬂﬂm
applicable rules of prectice aad
progednre [7 CFR Part 9001

Upen the basis of the evilence
intrednced st such hearing and the
record thereof, it is foend thai:

{1} The suid order o8 hereby smensded,
and all of the terms and condifions
thereof, will itend 1o effectuste the
declared policy of the Ach;

{2} The parity prices of =ik, 2
Ammdpmmmzafﬁe

peaniily
mdmﬂ.ﬂhm&

m . mayE
m&mﬁmgu
satme praTmer as, god i3 appicalije only




§ 1030.52(0}{9)_. i the
of 0.28 cents tifes the mumber of miles
between the fransferor plant and the
transferee plant; and

(2) Subtract an amount computed by
multiplying the absolute value
difference between the Jocation
adjustment rates specified in
§ 1030.52(a} applicable at the iransferee
and trensferor plants times the
hundredwelghts of milk used in the
computation in paragraph {a)(1} of this

section. If the amount comp
pursnant to this paragraph is greater
than the amount computed in paragraph
{a){1} of this section the transportation
credit will be zero.

{b).For each handler who transfers
milk-from a'pool plant-to-a pool
disiributing plant {or plants] an
. agsembly credit shall be compu ted by

the market adminisfraior at the rate of 8
. centsperhundredweight of such
Ehandlﬁ, s frangfers-of milk included in

mkdmg.&u
 Thepartieshereto, in order to effectuate
the declaved policy of the Act, andin
acmdh:mwﬂhibemlmnfpmmd

{a]ﬂeaozﬂquilkbtmﬂed'l‘he
undetsigned cerifies thiat he handled during

hereof by the Secretary in i
zzlnnla]ofmeafmmdmleeofmchm

In Witniess Whereof, The coniracting
handlers, acting wder the provisions of the
Act, for the parposes and subject to the
limitations herein contzined and not
otherwise, have hereunto set their respective
hands and seala.

[FR Dioc, 8723836 Filed 10-14-87; &45 am]
BiLLING CODE 3420-02-M

Service

8 CFRParts 212 and 242

[INS Nomber- 1035-871
Deifention and Relsase of Juveniles
ARENCY: Immmigration and Naturalization
Service, Justice.
ACTION: Proposed rale.

auahennnderth,eageofmghm[m)
years and: to the

dminctd!rectﬁl' -the decision to
detain or release a)uvemle T addition,
the position of “Juvenile Coordinator” is
created for the purpose of coordinating
family reunification and/or locating
suitable placemnent of juvenile detainees.
The regulation also provides a
procedure for cases in which the
interests of a juvenile are at odds with

§ 212.5(a)(2}{ii} and would provide in
Lien thereof, for the district director or
chief patrol agent to consider the factors
set forth in §24224 in

whether juveniles detained in
accordance with §235.3(b) or (c} will be
paroled cut of detention.
]nacmrdanoethhSU.S.C.BOS{b)&e
Commissioner of the Immigration and
Naturalization Service certifies that this
rule, if promulgated, will not have a
significant economic impact ona
substantial namber of amall entities.
This rale would not be a major rule
within the definition of section 1(b) of
BO. 12291,

1ist of Subjects

8 CFR Part 212

Administrative practice and

3 CFR Part 242
procedsre, Aliens, Juveniles.,
Accordingly, Chapter 1 of Title 8 of the

Code of Federal Regulations is amended
as Tollows:

PART 212—DOCUMENTARY
REQGIIREMENTS:
mrs;wawm
ADMISSION OF CERTAN
INADMNISSIBLE ALIENS: PAROLE

L The authority citation for Part 212
is revised 1o read as follows and alt

’ thortty citati e
in Part 212 are removed:

2. Seclion 212 5{a)}{2){F)} is revised 1o
read an Ioflows:
Stalen.

- b -

{it) Alicns who ave defined as
juveniles in 8 CFR 24224 The disirict
director shall Sflow the guidelines set
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1005, 1007, 1011, and 1046
[Docket No. AO-388-A9, et al.; DA-96-08])

Milk in the Carolina and Certain Other
Marketing Areas; Tentative Decision
on Proposed Amendments To
Marketing Agreements and Orders

TFE;';R Marketing area Docket No.

1005 Caroling ..oveereenns | AO—388-A8

1007 Southeast ... AQO-366-A38

1011 Tennessee Valley | AO-251-A40

1046 Louisville-Lexing- | AO-123-A&7
ton-Evansville.

AGENGY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This tentative partial decision
proposes, on an emergency basis,
amendments to four Federal milk orders
in the Southeasicrn United States. The
amendments would establish a
transportation credit balancing fund
from which to reimburse handlers for
the cost of importing bulk milk into
these markets for fluid use when milk
supplies that are normally associated
with these markets are insufficient to
meet fluid needs. The amendments also
would establish a monthly assessment
to maintain the solvency of the fund and
a methodology for computation of the
transportation credits. The proposed
rules are based upon proposals that
were considered at a public hearing
held May 15-16, 1996, in Charlotte,”
North Carolina. Producers in the
affected areas will have an opportunity
to vote on the interim amendments
before they go into effect.
DATES: Comments must be submitted on
ar before Aupust 19, 1996.
ADDRESSES: Comments (4 copies) should
be filed with the Hearing Clerk, Room
1083, South Building, United States
Department of Agriculture, Washington,
DC 20250.
FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
Order Formulation Branch, USDA/
AMS/Dairy Division, Room 2871, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932.
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.
The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the agency to

examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Agricultural Marketing
Service has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, No new entities will be
regulated as a result of the proposed
rules and any changes experienced by
handlers will be of a minor nature.

The amended orders will promote
orderly marketing of milk by producers
and regulated handlers by providing
transportation credits to assist them in
bringing supplemental milk to the
market for fluid use. The record of this
proceeding indicates that supplemental
milk is regularly imported into the
Sotitheastern United States, that the
burden of cost for providing this service
has been increasing, and that it falls
unevenly among the handlers and dairy
farmers operating in these markets.

There will be a modest assessment on
handlers to provide funds for the
proposed new iransportation credits,
which will be used to reimburse
handlers for the costs that they incur,
but this assessment will not exceed 6
cents per hundredweight of Class I
producer milk. The assessment will be
reduced or waived completely once the
balance in the fransportation credit
balancing fund is sufficient to cover the
sum of six months’ credits. The 6-cent
per hundredweight assessment
translates to about one-half cent per
gallon of milk.

At present, all handlers regulated
under the 4 milk orders involved in this
proceeding file a monthly report of
receipts and utilization with the market
administrator. The proposed
amendments resulting from this
proceeding will only add 2 lines of
information to this report. However,
only those handlers applying for
transportation credits on supplemental
milk wilt have to provide this additional
information to the market administrator.
The estimated time to collect, aggregate,
and report this information, which ts
already compiled for other uses, is less
than 15 minutes per month.

The net impact of the proposed
amendments on dairy farmers should be
insignificant. Some dairy farmers may
experience a reduction in their blend
price during the first year that the new
rules are in effect, This reduction,
which should amount to less than 5
cents per hundredweight, will occur
only if the balance in the transportation
credit balancing fund is insufficient to
cover the current month’s transportation
credits. Once the fund has been fully
endowed, dairy farmers would
experience no reduction in the uniform

price as a result of transportation
credits.

The preamble of this tentative
decision clearly explains to all handlers
and dairy farmers in these markets how
the new provisions will work, The
market administrator will send a copy of
this decision to each handler,
cooperative association, and
nonmember dairy farmer covered by
these orders. In addition, the market
administrator’s office is accessible by
telephone for any additional questions
that may arise during regular business
hours.

The amendments proposed herein
have been reviewed under Executive
Order 12778, Civil Justice Reform, This
rule is not intended to have a retroactive
effect. If adopted, this proposed rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Apgreement Act of 1937, as amended (7
U.5.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suitin
court. Under section 608c(15)(A) of the
Act, any bandler subject to an order may
file with the Secretary a petition stating
that the order, any provision of the
order, or any obligation imposed in
connection with the order is not in
accordance with the law and request a
modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition,
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Prior documents in this proceeding:

Notice of Hearing: Issued May 1,
1996; published May 3, 1996 (61 FR
19861).

Preliminary Statement

A public hearing was held to consider
proposed amendinents to the marketing
agreements and the orders regulating the
handling of milk in the aforesaid
marketing areas. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice (7
CFR Part 900), in Charlotte, North
Caralina, on May 15-16, 1996. Notice of
such hearing was issued on May 1,



Federal Register / Vol. 61, No. 139 / Thursday, July 18, 1996 / Proposed Rules

37629

1996, and published May 3, 1996 (61 FR
19861).

Interested parties were given until
May 28, 1996, to file post-hearing briefs
on the propusals as published in the
Federal Register and as modified at the
hearing. Comments also were requested
on whether the proposals should be
considered on an emergency basis.

Interested parties may file written
exceptions to this tentative decision
with the Hearing Clerk, U.S, Department
of Agriculture, Washington, DC 20250
by the 30th day after publication of this
decision in the Federal Register. Four
copies of the exceptions should be filed.
All written submissions made pursuant
to this notice will be made available for
public inspection at the Office of the
Hearing Clerk during regular business
hours (7 CFR 1.27(b)).

The material issues on the record of
the hearing relate to:

1. Transportation credits for
supplemental bulk milk received for
Class I use.

2. Deductions from the minimum
uniform price to producers.

3. Whether emergency marketing
conditions in the 4 regulated marketing
areas warrant the omission of a
recommended decision with respect to
Issue No. 1 and the opportunity to file
written exceptions thereto.

This tentative partial deciston only
deals with Issues 1 and 3, Issue 2 will
be handled through normal rulemaking
procedures in a forthcoming
recommended decision.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Transportation Credits for
Supplemental Bulk Milk Received for
Class I use

Federal Milk Orders 1005, 1007, 1011,
and 1046 (hereinafter referred to as “the
4 orders’") should be amended to
provide a transportation credit for
supplemental bulk milk that is
transferred from an other order plant to
a pool plant during the months of July
through December. A credit also should
be provided to those handlers who
import supplemental bulk milk for fluid
use directly from producers’ farms. For
plant milk, the credit should be limited
to milk that is allocated to Class I and
should be computed at a rate equal to
3.7 cents per 10 miles per cwt. or
fraction thereof from the transferor plant
to the transferee plant. The credit
should be reduced to the extent that the
Class I price at the transferce plant

exceeds the Class I price at the
transferor plant.

In the case of milk recelved directly
from producers' farms, the origination
point of a bulk tank truck containing
more than one producer's milk should
be the city closest to the farm from
which the last farm pickup was made.
Alternatively, the origination point may
be the location specified on a certified
weight receipt obtained at an
independently operated truck stop after
the last farm pickup has been made. The
credit should be computed by
multiplying 3.7 cents times the number
of 10-mile increments between the
origination point and the location of the
plant receiving the milk, less any
positive difference in the Class I prices
at the two points under the order
receiving the milk.

A transportation credit for bulk milk
recetved from an other order plant for
Class I use was proposed by Mid-
America Dairymen, Inc., a cooperative
association that represents
approximately 50 percent of the
producers in Orders 5, 7, and 11, and
nearly one-third of the producers in
Order 46.

A spokesman for Mid-Am testified
that: (a) The Southeast states are
chronically short of milk for fluid use at
certain times of the year and this
shortage will be particularly acute
during the upcoming sutnmer and fall
months; (b) the Federal order Class 1
pricing structure will not accommodate
the movement of milk from surplus
markets to deficit markets; (c) the
burden of supplying the 4 Southeast
markets with supplemental milk for
fluid use falls disproportionately on the
cooperative associations serving these
markets; (d) the Agricultural Marketing
Agreement Act provides for
“marketwide service payments” to
provide for greater equity between
praducers and handlers supplying a
market with supplemental milk during
short production menths; and (e)
therefore, the Secretary should
immediately amend the 4 orders
effective July 1, 1996, to provide relief
to thase handlers who will be relied
upen to provide supplemental milk to
meet the fluid needs of consumers in
the area.

The General Manager of Carolina
Virginia Milk Producers Association
(CVMPA), a cooperative association
with producers supplying plants
regulated under all 4 orders, testified in
support of Mid-Am's proposed
transportation credits but stated that the
proposal should be expanded to include
supplemental milk received directly
from producers’ farms. The spokesman
testified that during the period from July

through December 1995, CVMPA
imported more than 19 million pounds
of plant milk at a transportation cost of
307 thousand dollars. During that same
period, however, CVMPA imported
more than 38 million pounds of
supplemental producer milk directly
from farms at a cost of 528 thousand
dollars, he said.

The CVMPA spokesman testified that
supplemental milk shipped directly
from producers’ farms can often be
purchased at lower cost than plant milk.
He also noted that this farm-shipped
milk is often of better quality because it
requires less handling. He concluded
that the orders should be amended to
give handlers the economic incentive to
transport milk in the most efficient
manner.

A spokesman for Milk Marketing, Inc.
(MMYJ), a cooperative association
supplying handlers under Orders 11 and
46, testified in opposition to the Mid-
Am proposal as it relates to Order 46.
The MMI spokesman stated that MMI
opposed the proposal on the basis that
over-order charges would be a better
method of obtaining reimbursement for
the costs associated with importing milk
into the market for fluid use. Also, he
said that MMI did not support the
proposal because it did not provide a
transportation credit for bulk
supplemental milk shipped directly
from producers’ farms to plants.
However, he said that if the Department
should adopt Mid-Am's proposal, it
should be expanded to include
supplemental milk received directly
from producers’ farms. Receiving milk
in this manner, he explained, would
encourage hauling efficiencies, improve
milk quality, eliminate pump-over
expenses, and reduce product loss due
to handling.

Select Milk Producers, Inc., a New
Mexico dairy cooperative that provides
supplemental milk to the Southeast
markets, endorsed the suggestion of
CVMPA and MMI to provide
transportation credits for farm-to-plant
milk as well as plant-to-plant milk,

The Mid-Am proposal also received a
qualified endorsement from Fleming
Dairy. The spokesman for Fleming,
which operates pool distributing plants
in Nashville, Tennessee, and Baker,
Louisiana, suggested that Mid-Am's
proposal be modified to restrict
transportation credits to the months of
July through October instead of July
through December. He also suggested
eliminating the provision proposed by
Mid-Am that would permit credits
during the months of January through
June if the Class I utilization during the
month is higher than 80 percent.
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The Fleming spokesman stated that
during the months when transportation
credits are in effect, Class HI-A pricing
in these markets and in the surrounding
markets should be suspended. At the
present time, he said, the presence of
Class III-A pricing in these markets
significantly adds to the cost of
obtaining supplemental milk because
cooperatives and fluid milk processors
have to bid this supplemental milk
away from butter-powder plants.

A’spokesman for Land Q" Sun Dairies,
Kingsport, Tennessee, Milkco, Inc.,
Asheville, North Carolina, and Hunter
Farms, Charlotte and High Point, North
Carolina, also offered constructive
criticism of the Mid-Am proposal. The
spokesman suggested that handlers
seeking reimbursement for
transportation costs should be required
to show that they, in fact, incurred the
cost. If the actual transportation cost
was less than the credit provided in the
order, a handler should only receive
reimbursement for the cost actually
incurred. He also questioned whether
the proposcd 3.9 cents per 10 miles
accurately represented the cost of
transporting bulk milk and he criticized
the proposal for not restricting
transportation credits on the movement
of bulk milk between the 4 orders
involved in this proceeding. Finally, the
witness suggested borrowing funds from
the producer-settlement fund reserve,
instead of the marketwide pool, when
the proposed transportation credit
balancing fund contains an insufficient
balance to cover a month’s
transportation credits.

Several proprietary handlers testified
in opposition to the proposed
transportation credits. The president of
Southern Belle Dairy, Somerset,
Kentucky, stated that handlers make
choices in arranging for thetr milk
supplies and the Federal order program
should not be called upon io
“absolutely level the playing field.” He
said the proposed 6-cent assessment for
the transportation credit balancing fund
would put Southern Belle at a
competitive disadvantage with its
competitors in Indiana, Virginta, West
Virginia, and Ohio. He also stated that
it will promote inefficient movements of
milk by giving regional cooperatives the
opportunity to divert regtonal milk
supplies to Florida and then replace
those supplies with supplemental milk
at handlers’ expense. Finally, he
criticized the proposal for not including
the suspension of Class Iil-A pricing.

The Director of Milk Procurement for
Dean Foods Company, Franklin Park,
1llinois, also testified in opposition to
the Mid-Am proposal. He said that
negotiation between buyer and seller

was the best vehicle to recover costs and
that proprietary handlers that purchase
all or part of their milk supply from
independent producers should not be
expected to pay into a transportation
pool to assure a milk supply for
processors who choose to purchase their
milk from a “marketing agency.” The
proposed amendments, he said, could
create false shortages and force fluid
processors to make unnecessary
payments into a transportation pool for
the sole benefit of cooperatives.

The vice president of finance for
Holland Dairies, Holland, Indiana, also
tesiified in opposition to the proposal,
The witness stated Holland Dairies has
developed its own milk supply from
independent producers and, as a result,
carries the risk of balancing this milk
supply during the flush and short
seasons of production. He said that
while the proposed transportation
credits would cost Holland Dairy a
considerable amount of money, it would
provide no apparent benefit to Holland
Dairy. He concluded that suppliers of
milk in the Southeast voluntarily chose
to do business in that region and should
therefore be required to manage their
business accordingly.

Briefs. Several briefs were filed
following the hearing. A brief from the
Kreger Company indicates Kroger's
opposition to the transportation credit
proposal. Kroger states in its brief that
i+ * * 3 temporary situation should not
be used as justification for a permanent
change in the order which would allow
the use of pool money to cover the cost
of transportation * * * the cuwrrent
system has worked in the past and will
continue to do so in the future.”

Holland Dairies, Inc., in its brief,
reiterated its opposition to the
transportation credit proposal. Holland
stated that "'it is completely unfair to
independent handlers and processors 10
legislate that they are required to pay
into a fund that only a cooperative can
draw funds from.” (it appears from this
statement that Holland has
misconstrued the proposal. As
proposed, and as adopted herein,
transportation credits would be
available to any handler that brings
supplemental milk into the market.
Accordingly, should Holland Dairy run
short of milk during the months of July
through December, it could import milk
from Wiscansin or Michigan, for
example, and receive a transportation
credit for such milk.)

While conceding that the Southeast
has always been in a deficit position,
Holland maintains that handlers should
pay for supplemental mitk through
premiums outside of the order. Holland
is also concerned that stair stepping of

milk to markets farther south will occur
and that normal deliveries should be
excluded from receiving a
transportation credit.

Holland also argues in its brief that
handlers should have a choice of buying
milk from a cooperative association or
from independent producers. It states
that the proposed transportation credits
would eliminate this choice.

Holland contends that Order 46
shotuld not be part of the proposed
transportation credit because it is far
removed from deficit areas in Georgia
and Florida. Finally, it states that if a
transportation credit is implemented, it
should not apply for the first 250 miles.

A brief filed on behalf of the Fleming
Company states that the proposed
transportation credits are compellingly
supported by the evidence in this
proceeding. Fleming, however,
reiterates its suggestion that the credits
be limited to the months of July through
October and suggests a further
limitation based upon mileage or source
of supply. The handler again expresses
a concern about Class II—A pricing and
suggests that it be suspended when
supplemental milk is needed in the
Souitheast, Fleming urges the Secretary
to act on an emergency basis to adopt
the proposal.

A brief was also filed on behalf of
Land O’ Sun Dairies, Milkco, Inc., and
Hunter Farms. The plants of these
handlers are regulated under Orders 5
and 11.

These handlers note in their brief that
“the record discloses a disturbing trend
in raw milk production and fluid
consumption in the Southeastern
United States * * * raw milk
production has not been keeping pace
with consumption in the Southeast.”
While desiring to maintain a local dairy
industry in the Southeast, they
recognize that '‘some considerations
must be made for obtaining fluid mitk
supplies from non-local sources when
that milk is needed.”

The brief of these handlers indicates
that they are not opposed to adoption of
a modified transportation credit
proposal. They are concerned, however,
that the provision not be abused. For
this reason, they offer several
suggestions to prevent abuse. One
suggestion is to exclude bulk shipment
of milk between the 4 orders from
receiving any transportation credits.
{This suggestion has been adopted in
this decision.)

Another suggestion of these handlers
is to establish historical movements of
milk from these 4 orders to the 3 Florida
orders. If 2 handler or a cooperative
association shipped anything more than
these historical shipments to Florida
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and, at the same time, imported milk
into the market from which these
Florida shipments originated, the new
or replacement milk would not qualify
for a transportation credit.

These 3 handlers state that they are
opposed to a provision in the Mid-Am
proposal that would permit
transportation credits during the months
of January through June if a market’s
Class 1 utilization exceeds 80 percent.
The basis for their opposition, according
to their brief, is that some parties may
try to manipulate the Class I utilization
in one or more of these markets, causing
some handlers to pay an assessment for
transportation credits while their
competitors in one or more of the other
4 markets involved in this proceeding
do not.

Taken to its logical conclusion, the
position of these 3 handlers seems to be
that this provision should be
administered as if the 4 separate
markets were, in fact, one market. This
would have to be so because the only
way that the assessment for the
transportation credits can be uniforin
among the 4 individual orders is if the
transportation credits given out each
month are proportionately the same in
each market. It is unlikely that this will
be the case since the Class 1 utilization
does vary among the 4 markets. It is
conceivable that during some months
Orders 5, 7, or 11 may need
supplemental milk, while Order 46 may
not. Thus, transportation credits and
assessments for transportation credits
would be applicable under Orders 5, 7,
and/or 11, but not Order 46,

The 3 handlers also state that
transportation credits should not apply
for the first 100 mites of shipment and
that the credit should be something less
than the proposed 3.9 cents per 10
miles. They also suggest borrowing
money from the producer-settlement
fund reserve, rather than the producer-
settlement fund itself, when
transportation credits exceeds the
available funds in the transportation
credit balancing fund, In support of this
idea, they state that local milk
production has suffered enough and
payments to producers should not be
reduced further by taking money out of
the producer-setilement fund.

The brief of the 3 handlers supports
the proposal of CVMPA to allow farm-
to-plant supplemental milk to qualify
for a transportation credit. However,
they suggest limiting this milk to dairy
farms located outside of the 4 marketing
areas.

Finally, the 3 handlers express their
concern about the possible exclusion of
Order 46 from the transportation credit
proposal. If this were to happen, they

state, it would disrupt the competitive
relationship among competing handlers
in Orders 5, 11, and 46.

A brief was received on behalf of
Select Milk Producers (SMP), a
cooperative association based in Artesia,
New Mexico, The brief states that SMP
expects to market milk in the Southeast
marketing area in the fall of 1996 and
therefore requests that transportation
credits be extended to farm-to-plant
milk as well as to plant-to-plant milk.

SMP states that they concur with
MMT's suggestion regarding the
application of transportation credits for
farm-to-plant supplemental milk. SMP
suggests that supplemental milk be
defined as milk that was not assoctated
with any of the 4 markets during the
prior months of January through July.

Southern Belle Dairy, Somerset,
Kentucky, reiterated their opposition to
the transportation credit proposal for
Order 11 in its brief. Southern Belle
states that it bears the full cost of its
milk supply and that it has made private
arrangements to solve any problem that
might arise. It also contends that the
proposal would reduce their
competitive relationship vis-a-vis
handlers in other markets and that the
Tennessee Valley order does not need
the transportation credits. Finally, it
states that Florida is an integral part of
the deficit problem in the Southeast
and, accordingly, should be included in
the solution to the problem.

Southern Belle concludes that the
proposed transportation credits are
simply a money-shifting scheme
whereby dairies such as itself that have
developed an independent supply of
milk over a long period of time will be
forced to subsidize other datries who
have not invested in these relationships
which would ensure a steady supply of
mitk.

Gold Star Dairy, Little Rock,
Arkansas, also filed a brief in opposition
to the proposed transportation credits.
This handler maintains that there is no
need for supplemental milk in the
western part of the Southeast market,
and that, in those parts of the marketing
area where sitpplemental milk is being
brought in, cooperatives are now being
compensated through over-aorder
charges.

Gold Star argues that it has little in
common with plants in the eastern part
of the marketing area; it does not share
a common supply area with them; it is
only technically part of the Southeast
market because it is within the defined
marketing area; it is already paying for
marketwide services through over-order
charges; and that if, notwithstanding
these arguments, the Secretary should
adopt the proposed transportation

credits, the assessment to fund the
credits should not be based on Class I
sales made outside the marketing area,

In its brief, Carolina-Virginia Milk
Producers Assoclation offers several
suggestions for implementing its
madified proposal, which would
provide transportation credits for
supplemental milk supplied to the
market directly from producers’ farms.
The cooperative supports a prohibition
on credits for milk moving between the
4 markets, as well as the proposed
hauling rate of 3.9 cents per 10 miles.
CVMPA also endarses a suggestion
made at the hearing to borrow funds
from the producer-settiernent fund
reserve, rather than the producer-
settlement fund itself, when there are
insufficient funds in the transportation
credit fund to cover a current months’
credits. It states that the reserve fund
could be paid back in future months for
the money that is borrowed,

With respect to the mechanics of
providing transportation credits for
farm-to-plant milk, CVMPA suggests
defining “supplemental milk” as the
milk of dalry farmers which is pooled
only during the period of market
shortage. Specifically, it suggests that
transportation credits not be avallable to
a dairy farmer who was a producer on
any of the 4 markets *for more than 35
days during more than 8 months in the
previous July-June period."”

To determine the origination point for
farm-to-plant milk, CVMPA suggests
using the county courthouse closest to
the farm of the last producer whose milk
is on the load, It also suggests
subtracting any positive difference
between the Class I price at the
receiving pool plant and the Class I
price at the origination point in
computing the net transportation credit.
This treatment would make the
transportation credit computation
virtually identical for transfers of plant
milk and direct farm-to-plant deliveries.

Finally, CVMPA suggested the
requirement that recelving handlers
provide the market administrator with a
list of the producers for whom
transportation credits are requested.

Milk Marketing, Inc., filed a brief
reiterating its opposition to the
transportation credit proposal for Order
46 only. It maintains that over-order
pricing is the best method for handling
additional costs associated with
importing milk to the market for fluid
use. MMI states that if the Department
should nevertheless adopt a
transportation credit provision for Order
48, the provision should include an
extension of the credit to cover
supplemental milk shipped directly
from farm to plant. Several of the
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safeguards mentioned in the brief are
similar to those already described with
respect to CVMPA's brief.

Mid-America Dairymen, Inc.,
submitted a lengthy brief setting forth
the historical background for the
hearing, pertinent facts and figures
brought out in the hearing record, the
legislative history for the marketwide
service payment provision contained in
the Agricultural Marketing Agreement
Act, a review of past agency decisions
concerning transportation credits, and a
comprehensive review of the arguments
supporting its proposal.

Several points brought out in Mid-
Am’s brief are particularly noteworthy
and should be emphasized, Mid-Am
points out once again that a
disproportionate share of the
supplemental milk that is brought into
the Southeast markets is brought in by
the cooperative associations serving
these markets. It argues that the costs
incurred in importing this milk cannot
simply be passed on to their custorners
because it would put these customers at
a competitive disadvantage with other
handlers who are fortunate enough to
have adequate supplies of locally-
produced milk to meet their needs.

Mid-Am contends that the cost of
supplying these markets with surplus
milk puts their member producers at a
disadvantage compared to non-member
producers who da not share in this cost.
The cooperative also points out that
when these markets are short of milk, it
shuts down its manufacturing plants,
which adds to its cost. It notes, for
instance, that daring the months of July
through December 1995, it shut down
its facilities in Louisville, Kentucky,
Lewisburg, Tennessee, and Franklinton,
Louisiana.

In its review of the legislative history
of the Food Security Act of 1985, the
foundation for the marketwide service
provision in § 608¢(5}{]) of the Act, Mid-
Am notes that Congress sought to
achieve equity between producers or
handlers who bear service costs that
benefit the market and those who do
not, It included an excerpt from one of
the committee reports (reprinted at 1985
U.S. Code Congressional and
Administrative News 1103), which
appears to be particularly relevant to the
proposal at hand. It reads: “* * * At the
moment, there are three major problems
with respect to the operation of the
Federal order systems: (1) minimum
Federal order Class I prices are not
adequate to attract the necessary supply
to meet the Class I needs in deficit areas;
(2) handlers who must go outside their
territory to acquire additional miltk
incur greater costs for milk than
handlers who obtain all of their milk

from the local area; and (3) those
producers who assume the
responsibility of supplying the needs of
the market have to pay the cost of
transporting supplemental milk,
resulting in producers not receiving
uniform prices.” Mid-Am argues that its
proposal for transportation credits
conforms to the equity-promoting goals
described in the legislative history.

Mid-Am also argues that its proposal
conforms with past agency decisions.
Among many quotes included in its
brief is the following from a final
decision issued October 8, 1987,
incorporating permanent transporting
credits in the Chicago Regional order
(52 FR 38240): ''* * * a major purpose
of the order program is to assure an
adequate supply of pure and wholesome
milk for the fluid market and to
establish and maintain orderly
marketing conditions. This includes
adopting order provisions to facilitate
securing adequate supplies of milk to
meet the market’s fluid needs. The
record shows that obtaining adequate
milk for those needs is not being
accomplished in an orderly and
equitable fashion under the current
order provisions."

Mid-Am states that the suggested
modifications of MMI and CVMPA to
provide transportation credits for farm-
to-plant milk shou!d be given favorable
consideration by the Secretary. It urges
the Secretary to incorporate appropriate
safeguards, however, to ensure that no
artificial economic advantage is created
for supplies that are not normally
associated with the market.

Mid-Am notes that the supply/
demand situation in the Southeast has
become particularly acute in recent
months. It emphasizes that the shortage
this summer and fall will likely be even
worse than in 1995, pointing to reduced
production during the first 4 months of
1996, compared to a year earlier,
especially in Tennessee and Kentucky,
2 important supply areas for the
Southeast. It also notes that the Olympic
Games that will be held in Atlanta this
summer will likely increase consumer
demand for fluld milk. It urges the
Secretary to issue an expedited decision
that would allow the transportation
credits to be effective by July 1, 1996.

Conclusion. Testimony and exhibits
introduced at the hearing indicate that
the Southeastern United States has a
chronic shortage of milk for fluid use in
the summer and fall months, which
often extends into the winter months.
This shortage has been worsening over
time as milk production has declined
and population has increased, and this
trend is likely to continue, exacerbating
the problem of obtaining a sufficient

supply of milk for fluid use in an
orderly and equitable manner. Under
current arrangements, the costs of
obtaining an increasing supply of
supplemental milk are not being borne
equally by all handlers and producers in
each of the 4 orders. The service
provided by handlers, particularly,
cooperative associations, in obtaining
sufficient supplies of milk is a service
of marketwide benefit for which the
Secretary is authorized to include
provisions in Federal milk orders to
compensate handlers. The record of this
hearing demonstrates that disorderly
marketing conditions exist because of
the significantly different costs that are
incurred by handlers who provide the
additional service versus those who do
not. The increasing magnitude of the
disproportionate sharing of costs is
jeopardizing the delivery of adequate
supplies of milk for fluid use. Thus, the
record justifies the adoption of these
provisions to restore stability and order
in providing adequate supplies of milk
for fluid use for Orders 5, 7, 11, and 46,
as explained below,

Data in the record of this hearing
show that the area covered by Orders 5,
7. 11, and 46 is a highly seasonal, deficit
milk production area. As shown in
Table 1, milk production in the 12
Southeast states of Arkansas, Louisiana,
Mississippi, Tennessee, Kentucky,
Alabama, Georgia, Florida, South
Carolina, North Carolina, Virginia, and
West Virginia has fallen from 15.4
billion pounds in 1988 to 14.5 billion
pounds in 1995. Based upon this trend,
production in the year 2000 is expected
to be 13.1 billion pounds.

TABLE 1.-—MiLK PRODUCTION AND
POPULATION IN 12 SOUTHEASTERN
STATES 1988-2010

Year Population Production (Ibs.)
1988 ... 57,961,000 15,432,000,000-
1989 ... 58,732,000 15,356,000,000
1990 . 59,266,000 15,505,000,000
1991 . 60,265,000 15,362,000,000
1992 ., 61,090,000 15,499,000,000
1993 . 61,926,000 15,310,000,000
1994 ... 62,767,000 14,994,000,000
1995 ... 63,573,000 14,554,000,000
2000 ...... 66,876,000 13,114,000,000
2005 . 70,471,000, 41,603,000,000
2010 74,066,000 10,092,000,000

Source: Population—U.S. Bureau of the

Census.

Milk Production—Miik Production,

NASS, USDA, Washington, DC.

The bar graph below compares
quarterly production in the 12
Southeastern states during the past 4
years, It shows that quarterly production
is down from the previous year’s quarter
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for the past 4 years. The graph also accelerating rate. Furthermore, the and short production months has also
shows that not only has production graph demonstrates that the degree of been increasing.
decreased for 4 consecutive years, but seasonality between the relatively flush  g1nG cobe 2410-02-7

that such decreases have occurred at an
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Milk Production for 12 Southeastern States™
1993-1996

4200

Million 1bs.

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter

W 1993 1994 = 1995 E11996

* Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi
North Carolina, South Carolina, Tennessee, Virginia, and West Virginia

Source: Milk Production - Milk Production, NASS, USDA,
Washington D.C.

BILLING CODE 3410-02-C
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While production in the Southeast
has been declining, the population of
this area has been rising. As shown in
Table 1, the population of the 12
Southeastern states rose from 57.9
million in 1988 to 63.5 million in 1995.
By the year 2000, population is
expected to reach 66.8 million.

Data in the record indicates that the
per capita consumption of all dairy
products in the 12 Southeastern states
has grown in the past 7 years, from 568
pounds (milk equivalent) per capita in
1988 to 582 pounds in 1995.
Conservatively estimating no growth in
the per capita consumption of fluid milk
products in the next 10 years, the deficit
in Southeast milk production will grow
significantly based upon population
growth alone. According to Census
Bureau data, 16 states will gain more
than 1 million persons by the year 2020;
7 of these states are covered at least in
part by the milk orders involved in this
proceeding. There clearly is no question
concerning the continuing—and, in fact,
growing—need to import supplemental
milk into the Southeastern United States
for fluid use.

The record shows that the production
decline and the population increase has
resulted in an increasing Class I
utilization in these 4 markets. During
the period from April 1995 to April
1996, producer milk pooled under the 4
orders decreased by 42 million pounds,
At the same time, the Class I utilization
of producer milk under the 4 orders
increased by almost 13 percentage
points to 77.5 percent. It undoubtedly
would have increased even more except
for the fact that the milkshed continues
to expand in a northerly and westerly
direction to more and more distant
farms. In this regard, it should be noted
that milk has been regularly flowing
into the Southeast markets from Texas
and New Mexico, and there are
indications that such shipments will
start sooner than ever this summer.

These markets are tightest during the
late summer and fall months. The Class
1 utilization reached 86.1%, 85.5%,
83.7%, and 80.2% in Orders 5, 7, 11,
and 46, respectively, during August
1995. This compares to 84.0%, 83.3%,
85.1%, and 73.8%, respectively, one
year earlier, Percentages of this
magnitude indicate a very tight market
situation when taking into consideration
the bottling schedule of fluid milk
plants, the desire of handlers to make
some Class I products locally, and the
unavoidable need to process some local
milk into storable manufactured
products, particularly on weekends
when it is not needed for fluid use,

1t is impossible to reveal precisely the
total amount of supplemental milk

needed by these markets because of
restrictions on the release of
confidential data (i.e., data represented
by less than 3 handlers). In addition,
much of the supplemental milk that is
needed entered these markets directly
from the farms of dairy farmers who are
not regular suppliers of these markets.
With these shortcomings taken into
consideration, market admintistrator
data entered in the record for Orders 5,
11, and 46 show that bulk receipts of
other order milk for Class I use
increased from 13.1 million pounds in
1993 to 49.6 million pounds in 1995.
For these 3 markets, the data also show
that first quarter receipts of bulk other
order milk for Class I use is running at
more than 10 times the level of 1995.

It is difficult to compare similar data
for Order 7 to earlier periods because
several markets were merged into the
present Southeast marketing area in July
1995. Thus, shipments which formerly
would have been other order bulk
transfers are now transfers between pool
plants within the order. Nevertheless,
treating the merged order as if it were
still 5 separate orders and comparing
the other order bulk receipts for Class 1
use in 1995 to 1993 indicates a more
than twofold increase in such receipts.

Data entered into the record by Mid-
Am shows that during the months of
July through December 1995 more than
100 million pounds of other order bulk
receipts were transferred into Orders 5,
7, 11, and 46. According to Mid-Am, the
cooperative also brought in
supplemental producer milk on a direct-
ship basis. The record data also show
that while Mid-Am represents 47
percent of the producer milk pooled
under the 4 markets, it accounted for
more than 70 percent of the other order
bulk milk that was brought into these
markets during the months of July
through December 1995,

Exhibits entered by CVMPA show that
the cooperative imported more than 19
million pounds of other order plant
milk during the months of July through
December 1995, while at the same time
bringing in more than 38 million
pounds of supplemental milk directly
from producers’ farms, The exhibits
show that the transportation cost for
these supplemental purchases were
nearly one million dollars.

A detailed breakdown of Mid-Am’s
interorder transfers during the months
of July and August 1995 shows the
location of the transferor plant and the
transferee plant, the mileage between
the two plants, the total cost of hauling
the milk, and the freight rate broken
down into 10-mile increments. During
July and August 1995, the exhibit shows

that the average hauling cost for this
milk was 3.7 cents per 10 miles.

The Mid-Am spokesman testified that
Mid-Am was proposing a hauling credit
of 3.9 cents per 10 miles due to
increasing fuel costs in recent months,
Justifying a slightly higher credit.

After carefully reviewing the record
testimony and data, it is concluded that
a transportation credit for supplemental
milk during the seasonally short period
of July through December is fully
justified for this year’s milk shortage
and on a continuing basis, as needed,
for future years. Such a credit wiil
restore market order and provide the
opportunity for all handlers to bring in
supplemental milk when needed for
fluid use.

While handlers opposed to the
incorporation of these credits in the
orders argue that reimbursement for
transportation costs should be handled
outside the order, experience has shown
that this is not always possible. The
absence of reimbursement for the costs
of providing supplemental milk by
cooperatives in this area last summer
and fall demonstrate very well what can
happen in a competitive market
situation. Over-order pricing does not
always ensure either stability or uniform
costs amony handlers. Also, premiums
‘can disappear as quickly as they are
introduced event when markets are
desperately short of milk because of the
pressure to maintain uniform costs
among competing handlers.

Over-order pricing has been used in
these markets in the past to equalize
costs among handlers, but the industry
was much different than it is today.
There are now far fewer, but larger, fluid
processing plants operating in these
markets, creating daily and weekly
demands to which the market's
suppliers must react. On the supply
side, the number of cooperative
associations has decreased dramatically
in the last decade. Consequently, only a
few organizations are incurring costs in
providing balancing services for these
markets and the amount of milk being
handled is far greater than the quantity
of milk handled by any single
cooperative in prior years. For this
reason, it is imperative that the
cooperatives and handlers providing
balancing services for the benefit of the
entire market be fairly compensated for
these costs to ensure that an adequate
supply of milk is available for fluid use.

In fact, the current market is not
meeting the standard of orderly
marketing. Markets which, at times, are
short of milk must have some structure
to provide for sharing the costs in the
movement of supplemental milk to
processors. Otherwise, orderly
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marketing conditions can deteriorate
and all handlers will not be competing
for a supply of milk on an equal footing.

Under current market conditions,
producers supplying these markets are.
also negatively affected, Producers who
are members of cooperative
organizations incurring the costs of
supplemental milk are forced to bear the
costs unfairly relative to nonmember
producers.

The Agricultural Marketing
Agreement Act recognized that
disorderly markets can occur in a
market when there are no standards
which all segments of the market must
satisfy. In this case, such standards must
apply to all milk supplied to the
regulated market. When the market fails
to provide this equity, it becomes
necessary for the order structure to
provide the system.

As indicated, over-order premiums
may be used to serve this purpose. This
record clearly indicates, however, that
such is not the case in these markets.
The record, in fact, clearly indicates that
the supplemental milk supphiss, as they
are currently being handled, are creating
disorder. It is, therefore, proper that the
regulations be amended to restore order
to the system by equitably allocating the
costs associated with obtaining
supplemental milk supplies.

The adoption of transportation credits
will enable handlers to make decisions
involving supplemental milk supplies
with a greater degree of certainty and be
assured that the equity required by the
Act is provided.

Congress recognjzed the inequities
that can and do occur in supplying
markets with supplemental milk and
provided the Secretary of Agriculture
with certain tools to handle these
problems. The record of this hearing
clearly demonstrates a need for these
remedies in the 4 orders involved in this
proceeding. Moreover, the production
and population statistics justify the
incorporation of these tools on a
permanent basis so that they can be
used when needed. The alternative
approach, which some handlers appear
to favor, is to hold a hearing and
temporarily amend the orders each time
a crisis occurs, However, as last fall’s
crisis demonstrated, it is very difficalt
to hold hearings and amend orders after
these problems already have occurred. It
is much better to anticipate the
problems and have provisions that can
be used as needed. Accordingly, the
permanent incorporation of provisions
to facilitate the tmportation of
supplemental milk to these deficit
markets is the most prudent course of
action to follow and is fully supported
by the record of this hearing.

The amendments adopted in this
tentative decision are similar to those
proposed by Mid-Am, but also differ in
several respects. First, the transportation
credits should be Yimited to the months
of July through December. It should not
include other months when the Class I
utilization is over 80 percent because
handlers would not know until after the
month is over whether or not they
would be eligible for a transportation
credit on bulk milk brought into the
market.

A better approach during the months
of January through June would be to
simply give the market administrator
the authority to expand the
transportation credit period if market
conditions indicate that producer milk
for Class I use will be in short supply
and the marketwide Class I utilization is
likely to exceed 80 percent. The market
administrator is in an excellent position
to review such a request, which should
be made in writing at least 15 days prior
to the beginning of the month for which
it is to be effective.

Unon recelving a request to extend
the transportation credit period, the
market administrator will notify the
Director of the Dairy Division and all
handlers in the market that an extension
is being considered and invite written
data, views, and arguments. The market
administrator's notice to interested
parties also may invite comments on
other remedies that may be available
including, but not limited to, an
increase in the supply plant shipping
percentage as provided in §§ 1005.7(b),
1007.7(f), and 1011.7(b)(4) and, in the
case of Order 7, the desirability of
adjusting diversion limitations as
provided in § 1007.13(d}(9). Any
decision to extend the transportation
credit period must be issued in writing
prior to the first day of the month for
which the extension is to be effective.

"The provisions adopted in this
decision also differ slightly from Mid-
Am's proposal with respect to plant-to-
plant shiproents that are eligible for
transpartation credits. As proposed by
Mid-Am, Class I bulk transfers from any
other order plant would qualify for
transportation credits. As adopted in
this decision, however, the credits are
Ymited to plants that are outside of the
marketing areas of Orders 5, 7, 11, and
46.

There was a great deal of concern
expressed at the hearing about “stair
stepping” milk from one market to
another. For instance, if milk from
Order 11 was transferred to Order 7
while at the same time supplemental
milk was brought into Order 11 from
Order 46, handlers in Order 11
conceivably could be contributing funds

to replace milk that, if not sent to Order
7, would have been available to Order
11 handlers.

This issue can be quite complex,
particularly in large markets, such as the
Southeast market. It may very well make
economic sense to ship surplus milk
from one part of a market (for example,
southern Louisiana in the Order 7
marketing area) to another market that is
short of milk {for example, the Upper
Florida market) while during the same
day bring in bulk milk for a handler in
another part of the marketing area {for
example, Ileming Dairy in Nashville)
from another order plant (other than
from one of the 4 orders involved in this
proceeding). Given the order’s current
pricing structure, it is unrealistic to
expect milk from southern Louisiana,
where the Class I differential price is
$3.58, to be shipped north to Nashville,
where the Class I differential price is
$2.55.

The attached order amendments place
no restriction on the the interorder
shipment of milk among the 4 markets,
but they do not provide transportation
credits for such shipments. The record
of this hearing supports a restriction of
credits to milk that is truly
supplemental to the market. For this
reason, transportation credits should be
restricted to bulk shipments from plants
outside of these 4 marketing areas. Data
and testimony in the record indicate
that nearly all of the supplemental milk
needed for these 4 markets comes from
plants located outside of the 4
marketing areas anyway, so that the
restriction should not be a major
problem for handlers in locating
supplemental milk. Moreover, handlers
may still obtain plant milk from within
the 4 orders; they simply would not be
able to get a transportation credit for
such milk,

Another departure from the original
Mid-Am proposal concerns the milk
eligible for the transportation credit. It
was apparent from hearing testimony
and briefs that other cooperatives
operating in these markets are more apt
to supply the market with supplemental
milk on a direct-ship basis rather than
transferring milk from an other order
plant. Such cooperatives include
CVMPA, MM, and Select Milk
Producers. The testimony was
convincing that permitting a credit on
such imports would be more equitable
to those organizations that are unable to
import plant mitk, would promote
efficlencies in bringing supplemental
mailk directly from producers’ farms,
would result in better quality milk
because unnecessary puInpovers are
eliminated, and would result in less
milk lost due to reduced handling.
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While the inclusion of farm-to-plant
milk is a logical extension of the
transportation credit concept, there are
some practical problems to overcome in
implementing such a provision. One of
the first problems that arises in
constructing a transportation credit on
farm-to-plant milk is distinguishing a
market's repular producer milk from its
supplemental producer milk on which
the credit would apply.

A primary consideration in
distinguishing the market's regular
producers from the supplemental
producers is the location of producers’
farms. It is reasonable to conclude that
the markets’ regular producers are
located reasonably close to the plants
receiving their milk. Thus, such
producers’ farms are likely to be within
the geographic marketing areas defined
in each order. Accordingly,
transportation credits should not apply
to any producer whose farm is located
within any of the 4 marketing areas.
This provision was suggested by MMI
and should be adopted.

Not all of the pool distributing plants
regulated under these orders are located
within the defined marketing areas. For
example, a pool distributing plant
regulated under Order 5 is located in
Lynchburg, Virginia, which is outside of
the Order 5 marketing area. In such a
case, some other location criteria is
needed to distinguish a regular producer
from a supplemental producer,

In its suggested language, MMI
proposed restricting supplemental
producers to those who are more than
85 miles from Louisville or Lexington,
Kentucky, or Evansville, Indiana. This
proposal should be adopted but
expanded to cover all pool distributing
plants within or outside of the 4
marketing areas. In other words, farm-
to-plant milk that is eligible for a
transportation credit must be produced
on a farm that is outside of the 4
marketing areas and at least 85 miles
away from the plant to which the milk
is delivered.

In addition to considering the
geographic location of a dairy farm for
the purpose of determining whether
milk from that farm is supplemental to
a market’s needs, attention should be
focused on whether milk from that farm
is regularly associated with the market
or is shipped to the market as needed.

As noted earlier, MMI in its brief
stated that transportation credits should
not apply to the milk of a dairy farmer
who was a producer under Orders 5, 6,
7,11, 12, 13, or 46 during more than 8
months in the previous July through
June period or if more than 32 days’
production of the producer was recelved
as producer milk under these orders

during the entire 12-month period.
CVMPA's brief contained a similar
proposal but did not include Orders 6,
12, and 13 (the 3 Florida orders) and
specified 35 days’ production, rather
than 32, for the prior 12-month period,

These proposals should not be
adopted. As proposed, if a dairy farmer
was a producer on one of these markets
for more than 8 months in the previous
July through fune period, the dairy
farmer could not be considered as a
supplemental producer under another
one of the 4 markets. For example, if a
datry farmer from Texas was a producer
under Order 11 during the months of
January through September 1996, that
dairy farmer would be ineligible to
receive a transportation credit under
Order 7 in October 1996, even though
the dairy farmer's farm meets the
location criteria set forth in this
decision for a supplemental producer
and the dairy farmer was never
previously associated with Order 7.

1t is questionable whether the
provisions of one order should be based
on a dairy farmer’s assoclation with
another order. Each order should stand
on its own. Accordingly, the
determination as to whether a producer
is regularly assoclated with a market or
is, in fact, only seasenally assoclated
with the market should be based on the
dairy farmer's association with that
market alone.

Since the need for supplemental milk
generally drops off sharply after the
month of December-—1996 being an
exception—in all of these markets and
does not reappear, usually, until the
month of July, it is reasonable to
conclude that the milk of a producer
who is located outside of any of these
marketing areas generally would not be
needed during the months of January
through June, but might be needed
starting in July. It is also logical that the
milk of a supplemental producer would
not be needed each day but perhaps
once or twice a week. Accordingly, if a
dalry farmer was a regular supplier of
the market during January through
June—i.e,, a “producer” on the market
for more than 4 of those months-—the
milk of such a dairy farmer should not
be considered supplemental milk during
the following months of July through
December, It would be unduly
restrictive to disqualify a dairy farmer
for shipping a limited amount of milk
during one ot two months of the January
through June period, however, because
even the months of January and June
can be short months in the Southeast.
Therefore, the provision should be
flexible enough to accommodate some
shipments to the market during the
January through June period.

Specifically, a dairy farmer should not
lose his/her status as a supplemental
producer if his/her milk is shipped to a
market for not more than 2 months of
the January through June period.
However, shipments during this period
should be of a limited duration, so not
more than 32 days' production may
have been received as producer milk
during the two months of the January
through June period in which the dairy
farmer was a producer on the market.

Having established the criteria to
distinguish a supplemental producer
frotn a regular producer, attention must
now focus on the provisions needed to
establish the transportation credit for
farm-to-plant supplemental milk. The
first question that arises in this regard
is the determination of the origination
point for the load of milk. Two
problems arise. First, there may be more
than one dairy farmer's milk on the
truck. Second, even if a dairy farmer can
fill up an entire truck with milk, his or
her farm may be impossible to pinpoint
on a map.

This decision adopts two alternatives
to determine the origination point for a
load of farm-to-plant milk. First, after
filling the tank truck with farm milk, the
hauler may elect to stop at an
independently operated truck stop to
obtain a certified weight receipt
identifying the truck, the gross weight of
the loaded truck, the time and date, and
the location of the truck stop. This
certificate would be turned over to the
pool plant operator receiving this load
of milk and, in turn, be made available
to the market administrator for
verification of the information. Truck
stops with scales are commonly found
along major highways and in small
towns and cities. Thus, it would be
neither time-consuming nor expensive
to fulfill this requirement.

Alternatively, if the hauler does not
obtain a certified weight receipt to
establish an origination point, the
market administrator will determine the
location of the farm of the last load of
milk that was added to the truck, locate
the nearest city, and compute the
mileage from that city to the receiving
pool plant for purposes of determining
the mileage. If this alternative
understates the mileage involved to the
plant, the hauler can easily obtain a
certified weight receipt if that would
result in a rmore accurate transportation
credit.

Traditionally, provisions in Federal
mtilk orders have used the county
courthouse as a basing point to
determine mileage. In their briefs, MMI
and CVMPA sugpested using the county
courthouse closest to the farm of the last
producer on the route to establish the
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origination point for a load of farm-to-
plant milk, The reason for not adopting
this suggestion is that there are now
more precise ways of measuring the
mileage between various points using
any of several computer mapping
programs that are available in addition
to more traditional standard highway
mileage guides that are available to the
market administrator. By specifying
““city” rather than “county courthouse,”
in conjunction with providing the
option of establishing location based
upon a certified weight receipt, we hope
to achieve greater precision in
establishing the mileage between the
last producer’s farm and the plant to
which the milk is delivered.

This decision adopts the proposed
transportation credit balancing fund
concept proposed by Mid-Am, as well
as a onthly assessment on Class T milk
to provide revenue for the fund. It
differs from the proposal, however, in
using the higher of the hauling credits
distributed in the immediately
preceding 6 months or in the preceding
July-December period for purposes of
determining the current month'’s
assessment level in § 100X.81(a). This
was done to ensure that the fund will
have a sufficient balance to meet the
markets' needs when credits start to be
distributed in the month of July. As
proposed by Mid-Am, if no credits were
distributed during the months of
January through June, no new
assessment would be warranted.
Therefore, the yardstick to measure the
assessment level would begin to decline
in January and, if no new credits were
given out, would be zero by July. This
depletion of the fund could jeopardize
its usefulness and require the market
administrator to transfer funds for
transportation credits from the
producer-settlement fund.

“This should only be done as a last
resort. It will be less likely to occur by
using the alternative yardstick approach
adopted in this decision for determining
the minimum balance needed in the
transportation credit balancing fund.

The market administrator is
authorized to maintain the
transportation credit balancing fund,
deposit assessments into it, and
distribute transportation credits from it.
Payments due from a handler will be
offset against payments due to a
handler.

The use of a transportation credit
balancing fund will permit assessments
that are needed for the transportation
credits to be spread out throughotit the
year. This will permit the assessment
rate to be kept at a lower and more
stable level, It will also allow handlers
to reflect the assessment in their pricing

plans. At the maximum level permitted,
the 6-cent assessment represents about
one-half cent of the raw product cost of
a gallon of milk.

In its brief, Gold Star Dairy suggested
exempting from the assessment Class I
sales made outside of the 4 marketing
areas. This suggestion should not be
adopted. While such an exemption
might put Gold Star in a more favorable
position with competitors in other
markets, such as the Texas marketing
area, it would not be fair to those
handlers with whom Gold Star
competes in the Southeast marketing
area, its primary sales territory.
Moreover, if supplemental milk is
brought into any one of the 4 markets
to supply a handler, there 1s no reason
why that handler should not bear its fair
share of the transportation costs for such
milk, regardless of where the handler
may eventually sell if.

e market administrator will
annotince the assessment for the
transportation credit balancing fund on
the 5th day of the month preceding the
month to which it applies. Accordingly,
on the 5th day of December, the
assessment would be announced for
January. An exception to this rule
should be made during the first month
that transportation credits are in effect
because otherwise all of the first
month's transportation credits would
have to come out of pool funds.
Accordingly, for the first month that
these rules are in effect, the assessment
for the transportation credit balancing
fund will be announced no later than
the Federal Register publication date of
the interim order amending the orders.
For example, if the interim order
amending the orders is published on
July 1, 1996, handlers will be notified of
the assessment for July on, or a few days
before, that day. On July 5, handlers will
be notified of the assessment for August.

For the first 3 months that these
amendments are effective, the
assessment for the transportation credit
halancing fund should be 6 cents per
hundredweight. It is necessary to
specify a rate in Section 81(c) of the
attached orders because there is no 6-
month credit distribution history from
which to determine it, as provided in
paragraph (a} of Section 81.

It is possible that during the first year
that these provisions are in effect, and
possibly thereafter under unusual
conditions, it may be necessary to
transfer funds from the producer-
settlement fund to pay the
transportation credits that are
distributed. Transferring funds from the
producer-settlement fund will result in
lower uniform prices to producers. For
this reason, several parties suggested,

instead, borrowing from the producer-
settlement fund reserve and paying back
the reserve fund in future months from
transportation credit assessmernts that
are collected.

The market administrator maintains a
producer-settlement fund (psf) reserve
equal to approximately 4-5 cents per
hundredweight of producer mitk in the
pool. This reserve is used to pay audit
adjustments and other unforseen
expenses.

The suggestion to borrow from the
reserve is no doubt well-intentioned,
but the alternative of transferring funds
from the psf itself is the better approach
for several reasons.

First, the reserve fund is maintained
as a cushion to provide ready cash for
audit adjustments and other unforseen
expenses that arise, Depleting this
reserve to pay for transportation credits,
even for a temporary period of time,
would not be prudent.

Second, we appreciate the concerns of
those who do not want to reduce the
blend price to producers to pay for
transportation credits, but we believe
that this transfer of funds may only be
necessary during the first year that this
provision is in effect. Thereafter, there
should be adequate funds in the
transportation credit balancing fund to
pay for future transportation credits.

Thixd, by transferring funds from the
psf, rather than borrowing the funds
from the psf reserve, it will not be
necessary to postpone the dishursement
of credits, as might be necessary under
the alternative approach suggested by
Milkco and others. To the extent that
reimbursement for transportation
expenses is postponed, certain handlers
will be disadvantaged relative to others
who did not incur such expenses.

Finally, by transferring funds from the
psf, rather than borrowing the funds
from the psf reserve, producers will be
sharing with handlers the cost of
supplying the market with
supplemental milk. This will help to
minimize the assessment to handlers
during months when transportation
credits are not needed because the
current month's assessments will not be
used to pay back funds borrowed from
the psf reserve for prior months but,
instead, will be used to pay only current
months’ credits or to build up the
transportation credit balancing fund for
future months.

At this hearing, concern was once
again expressed about the difficulty of
obtaining supplemental milk when the
Class III-A price is allegedly providing
a profitable market for manufacturers of
nonfat dry mitk. A proposal was made
to suspend Class II-A. pricing while
transportation credits are in effect.
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As noted earlier, Mid-Am testified
that it shut down its butter-powder
plants in these 4 markets during the
months of July through December 1995.
Therefore, to the extent that handlers
were competing with butter-powder
plants for supplemental milk, it was not
supplemental milk in these 4 markets.

The proposal Lo suspend Class III-A
pricing in other markets goes beyond
the scope of this hearing. Therefore, the
proposals to suspend such pricing must
be denied.

Several handlers criticized the
proposed transportation credits for not
including the Florida markets. They
argued that since the Florida markets
are the markets most in need of
supplemental milk, it is unfair that
handlers in those markets do not have
to pay the assessment for the
transportation credit balancing fund.

There was no testimony at this
hearing concerning the current premmium
structure in the Florida markets. It is a
known fact, however, that the Florida
markets are 100 percent cooperatively
supplied and that the premium
structure in those markets as of the
September 1995 hearing was markedly
different (and much higher) than the
premium structure prevailing in Orders
5,7, 11, and 46.

Whether or not the Florida markets
have the type of transportation credits
adopted in this decision is immaterial to
the need for such provisions in Orders
5, 7, 11, and 48. Given the tight supply
situation prevailing in the Florida
markets, it is unlikely that any Florida
handler would have a pricing advantage
over a handler regulated under one of
the 4 markets involved in this
proceeding, Moreover, since cooperative
assoclations control the entire supply of
milk in the Florida markets, those
markets do not have to deal with the
difficult 1ssue of unequal sharing of the
cost of supplying the market with
supplemental milk (i.e., the member
yersus nonmember issue).

The absence of a transportation credit
in Florida does not mean that handlers
in Orders 5, 7, 11, and 46 will bear the
cost of providing supplemental milk to
Florida. To the extent that milk is
shipped to Florida from any of the 4
markets involved in this proceeding,
such milk likely would have been
shipped with or without Florida’s
participation in the current hearing,

3. Whether Emergency Marketing
Conditions in the Four Regulated Areas
Warrant the Omission of a
Recommended Decision and the
Opportunity to File Written Exceptions
Thereto With Respect to Issue 1

The omission of a recommended
decision was proposed by the Mid-Am
spokesman. He also requested that the
issue be handled on an expedited basis,
but suggested that the Secretary may
wish to issue a tentative final decision
to provide another opportunity for
comments and adjustments to the
amendments. No testimony was
received in opposition to the request.

The due and timely execution of the
functions of the Secretary under the Act
imperatively and unavoidably require
the omission of a recommended
decision and an opportunity for written
exceptions with respect ta Issue No. 1.
The continued orderly marketing of
milk in the respective areas requires that
the attached order be made effective as
soon as possible, since the amount of
supplemental mitk needed for Class 1
use in each of the four orders is
expected to increase significantly during
the summer and fall months. Handlers,
cooperative associations, and others
should know promptly and with
certainty how the Department is
proposing to facilitate the importation of
supplemental milk so that arrangements
may be made.

It is therefore found that good cause
exlsts for omission of a recommended
decision and the opportunity for filing
exceptions to it. As noted earlier,
however, this decision s being issued as
a tentative final decision. What this
means is that producers will vote on the
amendments to the 4 orders just as they
would with a normal finat decision.
However, interested parties will have 30
days from the Federal Reglster
publication of this tentative final
decision to comment on it. After the
comment period is over, the Department
will then issue a final decision, and
producers will again have an
opportunity to vote on the orders as
amended.

Rutings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions, and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the

requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the aforesaid
orders were first issued and when they
were amended. The previous findings
and determinations are hereby ratified
and confirmed, except where they may
conflict with those set forth herein.

The following findings are hereby
made with respect to each of the
aforesaid tentative marketing
agreements and orders:

{a) The tentative marketing
agreements and orders, as hereby
proposed to be amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of the
Act;

{b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the aforesaid marketing
areas, and the minimum prices specified
in the tentative marketing agreements
and the orders, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and are in the public interest; and

(c) The tentative marketing
agreements and the orders, as hereby
proposed to be amended, will regulate
the handling of milk in the same
manner as, and will be applicable only
to persons in the respective classes of
industrial and commercial activity
specified in, marketing agresments upon
which a hearing has been held,

Interim Marketing Agreement and
Interim Order Amending the Orders

Annexed hereto and made a part
hereof is an Interim Order amending the
orders regulating the handling of milk in
the aforesaid marketing areas, which has
been decided upon as the detailed and
appropriate means of effectuating the
foregoing conclusions. It is hereby
ordered that this entire decision and
order amending the orders be published
in the Federal Register. Partles who
desire to enter into a marketing
agreement covering the terms and
conditions of the attached interim order
may request a marketing agreement from
the market administrator of the
respective order.
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Determination of Producer Approval
and Representative Period

April 1996 is hereby determined to be
the representative period for the
purpose of ascertaining whether the
issuance of the orders, as amended and
as hereby proposed to be amended,
regulating the handling of milk in the
aforesaid marketing areas is approved or
favored by producers, as defined under
the terms of the individual orders (as
amended and as hereby proposed to be
amended), who during the
representative perlod were engaged in
the production of milk for sale within
the aforesaid marketing areas.

It is hereby directed that a referendum
be conducted to ascertain producer
approval in the Louisville-Lexington-
Evansville marketing area. The
referendum must be conducted and
completed on or before the 30th day
from the date that this decision is issued
in accordance with the procedure for
the conduct of referenda (7 CFR
900.300-311), to determine whether the
issuance of the attached order as
amended, and as hereby proposed to be
amended, regulating the handling of
milk in the Louisville-Lexington-
Evansville marketing area is approved
or favored by producers, as defined
under the terms of the order, as
amended and as hereby proposed to be
amended, who during such
representative period were engaged in
the production of milk for sale within
the marketing area.

The agent of the Secretary to conduct
such referendum is hereby designated to
be Arnold M. Stallings.

List of Subjects in 7 CFR Parts 1005,
1007, 1011, and 1046

Milk marketing orders,

Dated: July 12, 1996,
Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

Interim Order Amending the Orders
Regulating the Handling of Milk in
Certain Specified Marketing Areas

This interim order shall ot become
effective unless and until the
requirements of § 900.14 of the rules of
practice and procedure governing
proceedings to formulate marketing
agreements and marketing orders have
been met,

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the orders were
first issued and when they were
amended. The previous findings and
determinations are hereby ratified and

confirmed, except where they may
conflict with those set forth herein.

(a) Findings. A public hearing was
held upon certain proposed
amendments to the tentative marketing
agreements and to the orders regulating
the handling of milk in the aforesaid
marketing areas. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1837, as amended (7 U.S.C, 601-674),
and the applicable rules of practice and
procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said orders as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant io section 2 of the
Act, are not reasonable in view of the
price of feeds, available suppties of
feeds, and other economic conditions
which affect market supply and demand
for milk in the aforesaid marketing
areas. The minimum prices specified in
the orders as hereby amended are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said orders as hereby
amended regulate the handling of milk
in the same manner as, and are
applicable only to persons in the
respective classes of tndustrial or
commercial activity specified in,
marketing agreements upon which a
hearing has been held.

Proposed Interim Order Relative to
Handling

1t is therefore ordered that on and
after the effective date hereof, the
handling of milk in each of the specified
marketing areas shall be in conformity
to and in compliance with the terms and
conditions of the orders, as amended,
and as hereby amended, as follows:

The authority citation for 7 CFR Parts
1005, 1007, 1011, and 1046 is revised to
read as follows:

Authority: 7 U.S.C. 601-674.

PART 1005—MILK IN THE CAROLINA
MARKETING AREA

1. In § 1005.30, paragraphs (a) and (c}
are revised to read as follows:

§1005.30 Reports of receipts and
utlllzation.
* E] * * *

(a) Each handler, with respect to each
of its pool plants, shall report the
quantities of skim milk and butterfat
contained in or represented by:

(1) Receipts of producer milk,
including producer milk diverted from
the pool plant to other plants;

(2) Receipts of milk from handlers
described in § 1005.9(c);

{3) Receipts of fluid milk products
and bulk fluid cream products fro
other pool plants; :

(4) Receipts of other source milk;

{5) Receipts of bulk milk from a plant
regulated under another Federal order,
except Federal Orders 1007, 1011, and
1046, for which a transportation credit
is requested pursuant to § 1005.82;

{6) Receipts of producer milk
described in § 1005.82(c)(2}, including
the identity of the individual producers
whose milk is eligible for the
transportation credit pursuant to
§1005.82(c)(2);

(7) Inventories at the beginning and
end of the month of fluid milk products
and products specified in
§1005.40(b)(1); and

(8) The utilization or disposition of all
milk, filted milk, and milk products
required to be reported pursuant to this
paragraph (a).

* * * * *

(c}) Each handler described in § 1005.9
(b} and {(c) shall report:

(1) The quantities of all skim milk and
butterfat contained in receipts of milk
from producers;

{2) The utilization or disposition of all
such receipts; and

(3) With respect to milk for which a
cooperative association is requesting a
transportation credit pursuant to
§1005.82, all of the information
required in paragraphs (a) (5) and (6} of
this section.

* * * * *

2. Section 1005.61 is amended by
redesignating paragraphs (a}(4), (a)(5),
(b){(5), and (b)(6) as paragraphs (a)(5),
(a)(6), {b)(6), and (b)(7), respectively,
amending paragraph (b)(3) by revising
“(a)(3)" to read ''(a}{4)” and “(@){4){i)"
to read ““(a) (5)(i)?, amending newly
designated paragraphs (b)(6) by revising
“(b){4)"” to read "'(b)(5)"", amending
newly designated paragraph (b){7) by
revising “(b)(5)” to read '(b)(6)"", and
adding new paragraphs {a)(4) and (b){5)
to read as follows:

§1005.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess milk).

@) * * *

{4) Deduct the amount by which the
amount due from the transportation
credit balancing fund pursuant to
§1005.82 exceeds the available balance
in the transportation credit balancing
fund pursuant to §1005.80;

* * * * *
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(b) E N I ]

(5) Deduct the amount by which the
amount due from the transportation
credit balancing fund pursuant to
§1005.82 exceeds the available balance
in the transportation credit batancing
fund pursuant to § 1005.80;

H * * * *

3. Following § 1005.78, a new
undesignated center heading and
§§1005.80, 1005.81, and 1005.82 are
added to read as follows:

Marketwide Service Payments

§1005.80 Transportation credit balancing
fund.

The market administrator shall
maintain a separate fund known as the
Transportation Credit Balancing Fund
inta which shall be deposited the
payments made by handlers pursuant to
§1005.81 and out of which shall be
made the payments due handlers
pursuant to § 1005.82. Payments due a
handler shall be offset against payments
due from the handler.

§1005.81 Payments to the transportation
cradit balancing fund.

(2) On or before the 12th day after the
end of the month, each handler shall
pay to the market administrator a
transportation credit balancing fund
assessment determined by multiplying
the pounds of Class I milk assigned
pursuant to § 1005.44 by $0.06 per
hundredweight or such lesser amount as
the market administrator deems
necessary to maintain a balance in the
fund equal to the higher of the following
amounts:

(1) The total transportation credits
dispensed during the prior July-
December period; or

(2) The total transportation credits
dispensed during the immediately
preceding 6-month period.

(b) On or before the 13th day after the
end of the month, the market
administrator shall credit the
transportation credit balancing fund,
from the producer-settiement fund, any
amount deducted pursuant to §1005.61
(a)(4) or (b)(5).

{c) The market administrator shall
announce publicly on or before the 5th
day of the month the assessment
pursuant to paragraph (a) of this section
for the following month, except that for
the first month that this section is
effective the assessment shall be
announced no later than [the
publication date of the final rule in the
Federal Register] and for the first 3
months that this section is effective the
assessment pursuant to paragraph (a) of
this section shall be 6 cents per
hundredweight.

§1005.82 Payments from the
transportation credit balancing fund.

(a) On or before the 13th day after the
end of each of the months of July
through December and any other month
in which transportation credits are in
effect pursuant to paragraph (b) of this
section, the market administrator shall
pay to each handler that recelved, and
reported pursuant to § 1005.30 (a)(5),
bulk milk transferred from an other
order plant as described in paragraph
(c){1) of this section or that received,
and reported pursuant to
§ 1005.30(a)(6), bulk milk directly from
producers’ farms as specified in
paragraph (c)(2) of this section an
amount determined pursuant to
paragraph (d) of this section. In the
event that a qualified cooperative
association is the responsible party for
whose account such milk is received
and written documentation of this fact
is provided to the market administrator
pursuant to § 1005.30(c}(3) prior to the
date payment is due, the transportation
credits for such milk computed
pursuant o this section shall be made
to such cooperative association rather
than to the operator of the pool plant at
which the milk was received,

(b) The market administrator may
extend the period during which
transportation credits are in effect (i.e.,
the transportation credit period) to any
of the months of January through June
if the market administrator receives a
written request to do so 15 days prior
to the beginning of the month for which
the request is made and, after
conducting an independent
investigation, finds that such extension
is necessary to asstre the market of an
adequate supply of milk for fluid use.
Before making such a finding, the
market admindstrator shall notify the
Director of the Dairy Division and all
handlers in the market that an extension
is being considered and invite written
data, views, and arguments. Any
decision to extend the transportation
credit period must be issued in writing
prior to the first day of the month for
which the extension is to be effective.

(c) The transportation credit described
in paragraph (a) of this section shall
apply to the following milk:

1} Bulk milk received from a plant
regulated under another Federal order,
except Federal Orders 1007, 1011, and
1046, and allocated to Class I milk
pursuant to § 1005,44; and

(2) Bulk milk classified pro rata as
Class 1 milk pursuant to § 1005.44
received directly from the farms of dairy
farmers at pool distributing plants under
the following conditions:

(1} The dairy farmer was nota
“producer” under this order during

more than 2 of the immediately
preceding months of January through
June and not more than 32 days’
production of the dairy farmer was
received as producer milk under this
order during that period; and

(i) The farm on which the milk was
produced is not located within the
specified marketing area of this order or
the marketing areas of Federal Orders
1007, 1011, or 1046, and, is not within
85 miles of the plant to which its milk
1s delivered.

(d) Transportation credits shall be
computed as follows:

(1) For milk described in paragraph
(c){(1) of this section, the market
administrator shall:

(i) Determine the shortest hard-surface
highway distance between the transferor
plant and the transferee plant;

(ii) Multiply the number of miles
computed in paragraph (d)(1)(i) of this
section by 0.37 cents;

(i1i) Subtract the other order’s Class I
price applicable at the transferor plant's
location fromm the Class I price
applicable at the transferee plant as
specified in § 1005.53;

{(iv) Subtract any pesitive difference
computed in paragraph (d)(1)(iii) of this
section from the amount computed in
paragraph (d) (1} {ti) of this section; and

(v) Multiply the remainder computed
in paragraph (d) (1) {iv} of this section by
the hundredweight of milk described in
paragraph (c){1) of this section.

{2) For milk described in paragraph
{©)(2) of this section:

(i) Each milk hauler that is
transporting the milk of producers
described in paragraph {(c)(2) of this
section may stop at the nearest
independently-operated truck stop with
a truck scale and obtain a weight
certificate indicating the weight of the
truck and its contents, the date and time
of weighing, and the location of the
truck stop. The location of the truck
stop shall be used as a starting point for
the purpose of measuring the distance to
the pool plant receiving that load of
milk. If a welght certificate for a
supplemental load of milk for which a
transportation credit is requested is not
available, the market administrator shall
use the nearest city to the last
producer’s farm from which milk was
picked up for delivery to the receiving
pool plant;

(1) For each bulk tank load of milk
received pursuant to paragraph {d}(2)()
of this section, the market administrator
shall determine the shortest hard-
surface highway distance between the
receiving pool plant and the truck stop
or city, as the case may be;
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(iit) Multiply the number of miles
computed in paragraph (d)(2) (i) of this
section by 0.37 cents;

{lv) Multiply the number computed in
paragraph (d}(2)(iii) of this section by
the hundredweight of milk described in
paragraph (c){(2) of this section;

(v) Subtract this order’s Class 1 price
applicable at the origination point
determined pursuant to paragraph
(d)(2) () of this section from the Class
1 price applicable at the distributing
plant receiving the milk; and

{vi) Subtract any positive difference
computed in paragraph (d)(2)(v) of this
section from the amount computed in
paragraph (d)(2){iv) of this section.

PART 1007—MILK IN THE SOUTHEAST
MARKETING AREA

4. The authority citation for part 1007
continues to read as follows:

Authority: 7 US.C. 601-674,
4a. In § 1007.30, paragraphs (a) and (c)
are revised to read as follows:

§1007.30 Reports of receipts and
ufilization.
* * * * *

{a) Bach handler, with respect to each
of its pool plants, shall report the
quantities of skim milk and butierfat
contained in or represented by:

(1) Receipts of producer milk,
including producer milk diverted by the
handler from the pool plant to other
plants;

(2) Receipts of milk from handlers
described in § 1007.9(c);

{3) Receipts of fluid milk products
and bulk fluid cream products from
other pool plants;

(4) Receipts of other source milk;

(5) Recelpts of bulk milk from a plant
regulated under another F ederal order,
except Federal Orders 1005, 1011, and
10486, for which a transportation credit
is requested pursuant to § 1007.82;

(6) Receipts of producer milk
described in § 1007.82(c)(2), including
the identity of the individual producers
whose milk is eligible for the
transportation credit pursuant to
§1007.82(c)(2);

(7) Inventories at the beginning and
end of the month of fluid milk products
and products specified in
§ 1007.40(b)(1); and

{8) The utilization or disposition of all
milk, filled milk, and milk products
required to be reported pursuant to this
paragraph (a).
* * * * *

(c) Each handler described in § 1007.9
(b) and (c) shall report:

(1) The quantities of skim milk and
butterfat contained in receipts of milk
from producers;

(2) The utilization or disposition of all
such receipts; and

(3) With respect to milk for which a
cooperative association is requesting a
transportation credit pursuant to
§ 1007.82, all of the information
required in paragraphs (a) (5) and (6) of
this section.

* * Ed * *

5. Section 1007.61 is amended by
redesignating paragraphs (a}{4), (a)(5),
{b)(5), and {b)(6) as paragraphs (a)(5),
(a)(6), (b)(6), and respectively, (b){7),
amending (b)(3) by revising “(a}{3)” to
read *(a)(4)"" and "(a)(4){i1)"' to read
"“(a)(5) ()", amending newly designated
paragraph (b){6) by revising “(b)(4)"” to
read “(b)(5)"', amending newly
designated paragraph (b)(7) by revising
“(b)(5)"" to read " (b)(6)"', and adding
new paragraphs (a){4) and (b)(5) to read
as follows:

§1007.61 Computation of uniform price
(including welghted average price and
uniform prices for base and excess milk).

(a) LI

{4) Deduct the amount by which the
amount due from the transportation
credit balancing fund pursuant to
§ 1007.82 exceeds the available balance
in the transportation credit balancing
fund pursuant to § 1007.80;
* * * * *

b) LI I

(5) Deduct the amount by which the
amount due from the transportation
credit balancing fund pursuant to
§ 1007.82 exceeds the available balance
in the transportation credit balancing
fund pursuant to § 1007.80;

* * * * *

6. Following § 1007.78, a new
undesignated center heading and
88§ 1007.80, 1007.81, and 1007.82 are
added to read as follows:

Marketwide Service Payments

§1007.80 Transportation credit balancing
fund.

The market administrator shall
maintain a separate fund known as the
Transportation Credit Balancing Fund
into which shall be deposited the
payments made by handlers pursuant to
§1007.81 and out of which shall be
made the payments due handlers
pursuant to § 1007.82. Payments due a
handler shall be offset against payments
due from the handler,

§1007.81 Payments to the transportation
credit balancing fund.

{a) On or before the 12th day after the
end of the month, each handler shall
pay to the market administrator a
transportation credit balancing fund
assessment determined by multiplying
the pounds of Class I milk assigned

pursuant to § 1007.44 by $0.06 per
hundredweight or such lesser amount as
the market administrator deems
necessary to maintain a balance in the
fund equal to the higher of the following
amounts:

(1) The total transportation credits
dispensed during the prior July—
December period; or

(2) The total transportation credits
dispensed during the immediately
preceding 6-month period.

(b} On or before the 13th day after the
end of the month, the market
administrator shall credit the
transportation credit balancing fund,
from the producer-settlement fund, any
amount deducted pursuant to § 1007.61
(a) (4) or (b)(5).

(c) The market administrator shall
announce publicly on or before the 5th
day of the month the assessment
pursuant to paragraph (a) of this section
for the following month, except that for
the first month that this section is
effective the assessment shall be
announced no later than [the
publication date of the final ritle in the
Federal Register] and for the first 3
months that this section is effective the
assessment pursuant to paragraph (a) of
this section shall be 6 cents per
hundredweight.

§1007.82 Payments from the
transportation credit balancing fund.

{(a) On or before the 13th day after the
end of each of the months of July
through December and any other month
in which transportation credits are in
effect pursuant to paragraph (b) of this
section, the market administrator shall
pay to each handler that received, and
reported pursuant to § 1007.30(a)(5),
bulk milk transferred from an other
order plant as described in paragraph
(c)(1) of this section or that received,
and reported pursuant to
§1007.30(a){6), bulk milk directly from
producers’ farms as specified in
paragraph (c)(2) of this section an
amount determined pursuant to
paragraph (d) of this section. In the
event that a qualified coaperative
association is the responsible party for
whose account such milk is received
and written documentation of this fact
is provided to the market administrator
pursuant to § 1007.30(c)(3) prior to the
date payment is due, the transportation
credits for such milk computed
pursuant to this section shall be made
to such cooperative assoclation rather
than to the operator of the pool plant at
which the milk was received.

(b} The market administrator may
extend the period during which
transportation credits are in effect (i.e.,
the transportation credit period) to any
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of the months of January through June
if the market adminjstrator receives a
written request to do so 15 days prior
to the beginning of the month for which
the request is rade and, after
conducting an independent
investigation, finds that such extension
is necessary to assure the market of an
adequate supply of milk for fluid use.
Before making such a finding, the
market administrator shall notify the
Director of the Dairy Division and all
handlers in the market that an extension
is being considered and invite written
data, views, and arguments. Any
decision to extend the transportation
credit period must be issued in writing
prior to the first day of the month for
which the extension is to be effective.

() The transportation credit described
in paragraph (a) of this section shall
apply to the following milk:

(1) Bulk milk received from a plant
regulated under another Federal order,
except Federal Orders 1005, 1011, and
1046 allocated to Class I milk pursuant
to § 1007.44; and

(2) Bulk milk classified pro rata as
Class I milk pursuant to §1007.44
received directly from the farms of dairy
farmers at pool distributing plants under
the foltowing conditions:

(i) The dairy farmer was nota
“producer” under this order during
more than 2 of the immediately
preceding months of January through
June and not more than 32 days'
production of the dairy farmer was
received as producer milk under this
order during that peried; and

(i) The farm on which the milk was
produced is not located within the
specified marketing area of this order or
the marketing areas of Federal Orders
1005, 1011 or 1046, and, is not within
85 miles of the plant to which its milk
is delivered.

(d) Transportation credits shall be
computed as follows:

(1) For milk described in paragraph
(c}(1) of this section, the market
administrator shall:

{i) Determine the shortest hard-surface
highway distance between the transferor
plant and the transferee plant;

(ii) Multiply the number of miles
computed in paragraph {d}(1){i} of this
section by 0.37 cents;

(iii) Subtract the other order's Class |
price applicable at the transferor plant's
location from the Class I price
applicable at the transferee plant as
specified in § 1007.52;

(tv) Subtract any positive difference
computed in paragraph (d)(1) (iii) of this
section from the amount computed in
paragraph (d)(1)(ii) of this section; and

(v) Multiply the remainder computed
in paragraph (d)(1)(iv} of this section by

the hundredweight of milk described in
paragraph (c)(1) of this section.

(2) For milk described in paragraph
(c)(2) of this section:

(i) Each milk hauler that is
transporting the milk of producers
described in paragraph (c}(2) of this
section may stop at the nearest
independently-operated truck stop with
a truck scale and obtain a weight
certificate indicating the welght of the
truck and its contents, the date and time
of weighing, and the location of the
truck stop. The location of the truck
stop shall be used as a starting point for
the purpose of measuring the distance to
the pool plant receiving that load of
milk. If a weight certificate for a
supplemental load of milk for which a
transportation credit is requested is not
available, the market administrator shall
use the nearest city to the last
producer’s farm from which milk was
picked up for delivery to the receiving
pool plant;

(1i) For each bulk tank load of milk
received pursuant to paragraph {d){2) ()
of this section, the market adminisivator
shall determine the shortest hard-
surface highway distance between the
receiving pool plant and the truck stop
or city, as the case may be;

(iii) Multiply the number of miles
computed in paragraph (d)(2)(if) of this
section by 0.37 cents;

(iv) Multiply the number computed in
paragraph (d) (2)(iii) of this section by
the hundredweight of milk described in
paragraph {c)(2) of this section;

(v) Subtract the order’s Class I price
applicable at the origination point
determined pursuant to paragraph
{d)(2) (i) of this section from the Class
I price applicable at the distributing
plant receiving the milk; and

{vi) Subtract any positive difference
computed in paragraph {(d)(2)(v) of this
section from the amount computed in
paragraph (d)(2)(tv) of this section.

PART 1011—MILK IN THE TENNESSEE
VALLEY MARKETING AREA

7.1n § 1011.30, paragraphs (a) and (c)
are revised to read as follows:

§1011.30 Reports of receipts and
utilization.
* *® * * *

(a) Each handler, with respect to each
of his pool plants, shall report the
quantities of skim milk and butterfat
contained in or represented by:

(1) Receipts of producer milk,
including producer miltk diverted from
the poo! plant to other plants;

(ZSI Receipts of milk from handlers
described in § 1011.9(c);

{3) Receipts of milk from handlers
described in 1011.9(d);

(4) Receipts of fluid milk products
and butk fluid cream products from
other pool plants;

(5) Receipts of other source milk;

{6} Receipts of bulk milk from a plant
regulated under another Federal order,
except Federal Orders 1005, 1007, and
10486, for which a transportation credit
is requested pursuant to §1011.82;

(7) Receipts of producer milk
described in § 1011.82(c)(2), including
the identity of the individual producers
whose milk is eligible for the
transportation credit pursuant to
§1011.82(c){2);

(8) Inventories at the beginning and
end of the month of fluid milk products
and products specified in
§1011.40(b}(1); and

(9) The utilization or dispesition of al}
milk, filled milk, and mitk products
required to be reported pursuant to this
paragraph (a).

* * * * *

(c} Each handler described in
§1011.9(b), (c) and (d) shall report:

(1) The quantities of all skimn milk and
butterfat contained in receipts of milk
from producers;

(2) The utilization or disposition of all
such receipts; and

(3} With respect to milk for which a
cooperative association is requesting a
transportation credit pursuant to
§1011.82, all of the information
required in paragraphs (a) (6) and (7) of
this section.

* * * * *

8. Section 1011.61 is amended by
redesignating paragraphs (a} (4), (a)(5),
(b)(5), and (b}(6) as paragraphs (a)(5),
(2)(6), paragraph (b){6) and (b){7),
respectively amending paragraph (b)(3)
by revising *(a)(3)" to read "“{a}(4)" and
“(a)(4) (1) to read **(a)(5)(ii)”, amending
newly designated paragraph (b)(6) by
revising" (b){4)" to read " (b}(5)",
amending newly designated paragraph |
(b}(7) by revising **(b)(5)" to read
"“(b)(6)", and adding new paragraphs
(a)(4) and (b)(B) to read as follows:

§1011.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess milk).

{a) * * *

{4) Deduct the amount by which the
amount due from the transportation
credit balancing fund pursuant to
§1011.82 exceeds the available balance
in the transportation credit balancing
fund pursuant to § 1011.80;
£ ¥ * * *

(b) * ¥k

(5) Deduct the amount by which the
amount due from the transportation
credit baltancing fund pursuant to
§1011.82 exceeds the available balance
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in the transportation credit balancing
fund pursuant to §1011.80;
* * * * *

9. Following §1011.78, a new
undesignated center heading and
§51011.80, 1011.8}, and 1011.82 are
added to read as follows:

Marketwide Service Payments

§1011.80 Transportation credit balancing
fund.

The market administrator shall
maintain a separate fund known as the
Transpertation Credit Balancing Fund
into which shall be deposited the
payments made by handlers pursuant to
§1011.81 and out of which shall be
made the payments due handlers
pursuant to §1011.82. Payments due a
handler shall be offset against payments
due from the handler.

§1011.81 Payments to the transportation
credit balancing fund.

{a) On or before the 12th day after the
end of the month, each handler shall
pay to the market administrator a
transportation credit balancing fund
assessment determined by multiplying
the pounds of Class I milk assigned
pursuant to § 1011.44 by $0.06 per
hundredweight or such lesser amount as
the market administrator deems
necessary to maintain a balance in the
fund equal to the higher of the following
amounts:

(1) The total transportation credits
dispensed during the prior July-
Decemberx period; or

(2) The total transportation credits
dispensed during the immediately
preceding 6-month period.

{b) On or before the 13th day after the
end of the month, the market
administrator shall credit the
transportation credit balancing fund,
from the producer-settlement fund, any
amount deducted pursuant to § 1011.61
(@) (4) or (B)(5).

{c) The market administrator shall
announce publicly on or before the 5th
day of the month the assessment
pursuant to paragraph (a) of this section
for the following month, except that for
the first month that this section is
effective the assessment shall be
announced no later than [the
publication date of the final rule in the
Federal Register} and for the first 3
months that this section is effective the
assessment pursuant to paragraph (a) of
this section shall be 6 cents per
hundredweight,

§1011.82 Payments from the
transportation credit balancing fund.

{a) On or before the 13th day after the
end of each of the months of July
through December and any other month

in which transportation credits are in
effect pursuant to paragraph (b) of this
section, the market administrator shall
pay to each handler that received, and
reported pursuant to § 1011.30(a)(6),
bulk milk transferred from an ather
order plant as described in paragraph
(c)(1) of this section or that received,
and reported pursuant to
§1011.30(a)(7), bulk milk directly from
producers’ farms as specified in
paragraph (c)(2) of this section an
amount determined pursuant to
paragraph (d) of this section. In the
event that a qualified cooperative
association is the responsible party for
whose account such milk is received
and written documentation of this fact
is provided to the market administrator
pursuant to § 1011.30(c)(3} prior to the
date payment is due, the transportation
credits for such milk computed
pursuant to this section shall be made
to such cooperative association rather
than to the operator of the pool plant at
which the milk was received.

(b} The market administrator may
exiend the pertod during which
transportation credits are in effect (t.e.,
the transportation credit period) to any
of the months of January through June
if the market administrator receives a
written request to do so 15 days prior
to the beginning of the month for which
the request is made and, after
conducting an independent
investigation, finds that such extension
is necessary to assute the market of an
adequate supply of milk for fluid use.
Before making such a finding, the
market administrator shall notify the
Director of the Dairy Division and all
handlers in the market that an extension
is being considered and invite written
data, views, and arguments. Any
decision to extend the transportation
credit period must be issued in writing
prior to the first day of the month for
which the extension is to be effective.

(c} The transportation credit described
in paragraph (a) of this section shall
apply to the following milk:

(1) Bulk milk received from a plant
regulated under another Federal order,
except Federal Orders 1005, 1007, and
1046, and allocated to Class I milk
pursuant to § 1011.44; and

(2) Bulk milk classified pro rata as
Class I milk pursuant to §1011.44
received directly from the farms of dairy
farmers at pool distributing plants under
the following conditions:

(1) The dairy farmer was not a
“‘producer” under this order during
more than 2 of the immediately
preceding months of January through
June and not more than 32 days’
production of the dairy farmer was

received as producer milk under this
order during that period; and

(ii) The farm on which the milk was
produced is not located within the
specified marketing area of this order or
the marketing areas of Federal Orders
1005, 1007, or 10486, and, is not within
85 miles of the plant to which its milk
is delivered.

(d) Transportation credits shall be
computed as follows:

(1) For milk described in paragraph
(c)(1) of this section, the market
administrator shall:

(i) Determine the shortest hard-surface
highway distance between the transferor
plant and the transferee plant;

{if) Multiply the number of miles
computed in paragraph (d) (1){1) of this
section by 0.37 cents;

(1ii) Subtract the other order’s Class 1
price applicable at the transferor plant’s
location from the Class I price
applicable at the transferee plant as
specified in § 1011,52;

(iv) Subtract any positive difference
computed in paragraph {d)(1}(ili) of this
section from the amount computed in
paragraph (d)(1) (i) of this section; and

(v) Multiply the remainder computed
in paragraph (d)(1){iv) of this section by
the hundredweight of milk described in
paragraph (c)(1) of this section.

(2) For milk described in paragraph
(c)(2) of this sectiomn: »

(i) Each milk hauler that is
transporting the milk of producers
described in paragraph (c)(2} of this
section may stop at the nearest
independently-operated truck stop with
a truck scale and obtain a weight
certificate indicating the weight of the
truck and its contents, the date and time
of weighing, and the location of the
truck stop. The location of the truck
stop shall be used as a starting point for
the purpose of measuring the distance to
the pool plant receiving that load of
milk. If a weight certificate for a
supplemental load of milk for which a
transportation credit is requested is not
available, the market administrator shall
use the nearest city to the last
producer’s farm from which milk was
picked up for delivery to the receiving
pool plant;

(ii) For each bulk tank load of milk
received pursuant to paragraph (d)(2) (i)
of this section, the market administrator
shall determine the shortest hard-
surface highway distance between the
recelving pool plant and the truck stop
or city, as the case may be;

(it1) Multiply the number of miles
computed in paragraph (d)(2}{if) of this
section by 0.37 cents;

(iv) Multiply the number computed in
paragraph (d) (2) (iii) of this section by



37644

Federal Register / Vol. 61, No. 139 / Thursday, July 18, 1996 / Proposed Rules

in the transportation credit balancing
fund pursuant to § 1011.80;
* * * * *

9. Following § 1011.78, a new
undesignated center heading and
551011.80, 1011.81, and 1011.82 are
added to read as follows:

Marketwide Service Payments

§1011.80 Transportation credit balanclng
fund.

The market administrator shall
maintain a separate fund known as the
Transportation Credit Balancing Fund
into which shall be deposited the
payments made by handlers pursuant o
§ 1011.81 and out of which shall be
made the payments due handlers
pursuant to § 1011.82, Payments due a
handler shall be offset against payments
due from the handler.

§1011.81 Payments to the transportation
credit balancing fund.

{a) On or before the 12th day after the
end of the month, each handler shall
pay to the market administrator a
transportation credit balancing fund
assessment determined by multiplying
the pounds of Class I milk assigned
pursuant to § 1011.44 by $0.06 per
hundredweight or such lesser amount as
the market administrator deems
necessary to maintain a balance in the
fund equal to the higher of the following
amounts:

(1) The total transportation credits
dispensed during the prior July—
December period; or

(2) The total {ransportation credits
dispensed during the immediately
preceding 6-month period.

(b} On or before the 13th day after the
end of the month, the market
administrator shall credit the
transportation credit balancing fund,
from the producer-settlement fund, any
amount deducted pursuant to §1011.61
(@)(4) or (B)(5).

(c) The market administrator shall
announce publicly on or before the 5th
day of the month the assessment
pursuant to paragraph (a) of this section
for the following month, except that for
the first month that this section is
effective the assessment shall be
announced no later than [the
publication date of the final rule in the
Federal Register} and for the first 3
months that this section is effective the
assessment pursuant to paragraph (a) of
this section shall be 6 cents per
hundredweight.

§1011.82 Payments from the
transportation credit balancing fund.

(a) On or before the 13th day after the
end of each of the months of July
through December and any other month

in which transportation credits are in
effect pursuant to paragraph (b) of this
section, the market administrator shall
pay to each handler that received, and
reported pursuant to § 1011 .30(a)(6),
bulk milk transferred from an other
order plant as described in paragraph
{c}(1) of this section or that received,
and reported pursuant to
§1011.30(a)(7), bulk milk directly from
producers’ farms as specified in
paragraph (c)(2) of this section an
amount determined pursuant to
paragraph (d) of this section. In the
event that a qualified cooperative
association is the responsible party for
whose account such milk is received
and written documentation of this fact
is provided to the market administrator
pursuant to § 1011.30{c}(3) prior to the
date payment is due, the transportation
credits for such milk computed
pursuant to this section shall be made
to such cooperative association rather
than to the operator of the pool plant at
which the milk was received.

(b} The market administrator may
extend the period durling which
transportation credits are in effect {i.e.,
the transportation credit period) to any
of the months of January through June
if the market administrator receives a
written request to do so 15 days prior
to the beginning of the month for which
the request is made and, after
conducting an independent
investigation, finds that such extension
is necessary to assure the market of an
adequate supply of milk for fluld use.
Before making such a finding, the
market administrator shall notify the
Director of the Dairy Division and all
handlers in the market that an extension
is being considered and invite written
data, views, and arguments. Any
decision to extend the transportation
credit period must be issued in writing
prior to the first day of the month for
which the extension is to be effective.

(c) The transportation credit described
in paragraph (a) of this section shall
apply to the following milk:

{1} Bulk milk received from a plant
regulated under another Federal order,
except Federal Orders 1005, 1007, and
10486, and allocated to Class I milk
pursuant to §1011.44; and

(2) Bulk milk classified pro rata as
Class I milk pursuant to §1011.44
recetved directly from the farms of dairy
farmers at pool distributing plants under
the following conditions:

(i) The dairy farmer was not a
“producer” under this order during
more than 2 of the immediately
preceding months of January through
June and not more than 32 days’
production of the dairy farmer was

received as producer milk under this
order during that period; and

(i) The farm on which the milk was
produced is not located within the
specified marketing area of this order or
the marketing areas of Federal Orders
1005, 1007, or 1046, and, is not within
85 miles of the plant to which its milk
is delivered.

(d) Transportation credits shall be
computed as follows:

(1) For milk described in paragraph
{c)(1) of this section, the market
administrator shall:

(i) Determine the shortest hard-surface
highway distance between the transferor
plant and the transferee plant;

(i) Multiply the number of miles
computed in paragraph (d)(1)(i) of this
section by 0.37 cents;

(iit) Subtract the other order's Class |
price applicable at the transferor plant’s
location from the Class I price
applicable at the transferee plant as
specified in §1011.52;

{iv) Subtract any positive difference
computed in paragraph (d) (1}(iii) of this
section from the amount computed in
paragraph (d){1)(ii) of this section; and

(v) Multiply the remainder computed
in paragraph {d)(1)(iv) of this section by
the hundredweight of milk described in
paragraph (c)(1) of this section.

(2) For milk described in paragraph
{c){2) of this section:

{i) Each milk hauler that is
transporting the milk of producers
described in paragraph (c}{2) of this
section may stop at the nearest
independently-operated truck stop with
a truck scale and obtain a weight
certificate indicating the weight of the
truck and its contents, the date and time
of weighing, and the location of the
truck stop. The location of the truck
stop shall be used as a starting point for
the purpose of measuring the distance to
the pool plant receiving that load of
milk, If a weight certificate for a
supplemental load of milk for which a
transportation credit is requested is not
available, the market administrator shall
use the nearest city to the last
producer's farm from which mitk was
picked up for delivery to the receiving
pool plant;

(i) For each bulk tank load of milk
received pursuant to paragraph (d}{2) (i)
of this section, the market administrator
shall determine the shortest hard-
surface highway distance between the
receiving poo} plant and the truck stop
or city, as the case may be;

(111) Multiply the number of miles
computed in paragraph (d)(2)(ii) of this
section by 0.37 cents;

(iv) Multiply the number computed in
paragraph (d) (2){1ii) of this section by
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the hundredweight of milk described in
paragraph (c)(2) of this section;

(v) Subtract this order’s Class I price
applicable at the origination point
determined pursuant to paragraph
(d)(2)(11) of this section from the Class
1 price applicable at the distributing
plant receiving the milk; and

{vi) Subtract any positive difference
computed in paragraph (d)(2){v) of this
section from the amount computed in
paragraph (d)(2)(iv) of this section.

PART 1046—NILK IN THE
LOUISVILLE-LEXINGTON-EVANSVILLE
MARKETING AREA

10. The authority citation for part
1046 continues to read as follows:

Authority: Secs, 1-19, 48 Stat. 31, as
amended (7 1J.S.C. 601-674).

10 a. In § 1046.30, paragraphs (a) and
(¢} are revised to read as follows:

§1046.30 Reports of receipts and
utilization.
* *# * * *

(2) Each handler, with respect to each
of his pool plants, shall report the
quantities of skim milk and butterfat
contained in or represented by:

(1) Recetpts of producer milk,
including producer milk diverted by the
handler from the pool plant to other
plants;

(2) Receipts of milk from handlers
described in § 1046.9(c);

(3) Receipts of fluid milk products
and bulk fluid cream products from
other pool plants;

{4) Receipts of other source milk;

(5) Receipts of bulk milk fram a plant
regulated under another Federal order,
except Federal Orders 1005, 1007, and
1011, for which a transportation credit
ts requested pursuant to §1046.82;

{6) Receipts of producer milk
described in § 1046.82(c) (2), including
the identity of the individual producers
whose milk is eligible for the
transportation credit pursuant to
51046.82(c)(2);

{7) Inventories at the beginning and
end of the month of fluid milk products
and products specified in
§ 1046.40(b)(1); and

(8) The utilization or disposition of all
milk, filled milk, and milk products
required to be reported pursuant to this
paragraph (a).
* * * * *

(c) Each handler described in §1046.9
(b} and (c) shall report:

(1) The quantities of all skim milk and
butterfat contained in receipts of milk
from produicers;

(2) The utilization or disposition of all
such receipts; and

{3) With respect to milk for which a
cooperative association is requesting a

transportation credit pursuant to

§ 1046.82, all of the information
required in paragraphs (a) (5) and (6) of
this section.

* * * * *

11. Section 1046.61 is amended by
redesignating paragraphs (a)(4), (@) (5).
{b)(5), and (b)(6) as paragraphs (a)(5),
{2)(6), (b)(6), and (b}(7), respectively,
amending paragraph (b}(3) by revising
“(a)(3)”" to read “(a)(4)" and () (4) (ii)"
to read *(a)(5){(i1)”, amending newly
designated paragraph (b)(6) by revising
“(b)(4)” to read "(b)(3)", amending
newly designated paragraph (b)(7) by
revising ' (b)(5)" to read "'(b}(6)”", and
adding new paragraphs (a) {4) and (b}(5)
to read as follows:

§1046.61 Computation of uniform price
{including weighted average price and
uniform prices for base and excess milk).
(a) EIE
(4) Deduct the amount by which the
amount due from the transportation
credit balancing fund pursuant to
§ 1046.82 exceeds the available balance

in the transportation credit balancing
fund pursuant to § 1046.80;
* * * * *

b * Kk ok

(5) Deduct the amount by which the
amount due from the transportation
credit balancing fund pursuant to
§ 1046.82 exceeds the available balance
in the transportation credit balancing
fund pursuant to § 1046.80;

* . d * * *

12. In § 1046.,73, paragraph (f)(2) is

revised to read as follows:

§1046.73 Payments to producers and to
cooperative associations.
* * * * *
* ok K

(2) On or before the 10th day after the
end of the following month for milk
received during the month an amount
computed at not less than the value of
such milk at the minimum prices for
milk in each class, as adjusted by the
butterfat differential specified in
§ 1046.74 applicable at the location of
the receiving handler’s pool plant and
any transportation credit that is due the
cooperative association pursuant to
§ 1046.82(a), less the payment made
pursuant to paragraph (f)(1) of this
section.

13. Fallowing § 1046.78, a new
undesignated center heading and
§§ 1046.80, 1046.81, and 1046.82 are
added to read as follows:

Marketwide Service Payments

§1046.80 Transportation credit halancing
fund.

The market administrator shatl
maintain a separate fund known as the

Transportation Credit Balancing Fund
into which shall be deposited the
payments made by handlers pursuant to
§1046.81 and out of which shall be
made the payments due handlers
pursuant to § 1046.82. Payments due a
handler shall be offset against payments
due from the handler.

§1046.81 Payments to the transportation
credit batancing fund.

(a) On or before the 12th day after the
end of the month, each handler shall
pay to the market administrator a
transportation credit balancing fund
assessment determined by multiplying
the pounds of Class [ milk assigned
pursuant to § 1046.44 by $0.06 per
hundredweight or such lesser amount as
the market administrator deerns
riecessary to maintain a balance in the
fund equal to the higher of the following
amounts:

(1) The total transportation credits
dispensed during the prior July-
December perlod; ar

(2) The total transportation credits
dispensed during the immediately
preceding 8-month period.

(b) On or before the 13th day after the
end of the month, the market
administrator shall credit the
transportation credit balancing fund,
from the producer-settiement fund, any
amount deducted pursuant to § 1046.61
(2)(4) or (B){5).

{c) The market administrator shall
announce publicly on or before the 5th
day of the month the assessment
pursuant to paragraph (a) of this section
for the following month, except that for
the first month that this section is
effective the assessment shall be
announced no later than [the
publication date of the final rule in the
Federal Register] and for the first 3
months that this section is effective the
assessment pursuant to paragraph (a) of
this section shall be 6 cents per
hundredweight,

§1046.82 Payments from the
transportation credit balancing fund.

(a) On or before the 13th day after the
end of each of the months of July
through December and any other month
in which transportation credits are in
effect pursuant to paragraph (b} of this
section, the market administrator shall
pay to each handler that received, and
reported pursuant to § 1046.30() (5),
bulk milk transferred from an other
order plant as described in paragraph
(c}{1) of this section or that received,
and reported pursuant to
§ 1046.30(a)(6), bulk milk directly from
producers’ farms as specified in
paragraph (c)(2) of this section an
amount determined pursuant to
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paragraph {d) of this section. In the
event that a qualified cooperative
association is the responsible party for
whose account such milk is received
and written documentation of this fact
is provided to the market administrator
pursuant to § 1046.30(c)(3) prior to the
date payment is due, the transportation
credits for such milk computed
pursuant to this section shall be paid to
such cooperative association by the pool
plant operator purstiant to
§1046,73(0(2).

(b) The market administrator may
extend the period during which
transportation credits are in effect (i.e.
the transportation credit period) to any
of the months of January through June
if the market administrator receives a
written request to do so 15 days prior
to the beginning of the month for which
the request is made and, after
conducting an independent
tnvestigation, finds that such extension
is necessary to assure the market of an
adequate supply of milk for fluid use.
Before making such a finding, the
market administrator shall notify the
Director of the Dairy Division and all
handlers in the market that an extension
is being considered and invite written
data, views, and arguments. Any
decision to extend the transportation
credit period must be issued in writing
prior to the first day of the month for
which the extension is to be effective.

{c) The transportation credit described
in paragraph (a) of this section shall
apply to the following milk:

(1) Bulk milk received from a plant
regulated under another Federal order,
except Federal Orders 1005, 1007, and
1011, and allocated to Class I milk
pursuant to § 1046.44; and

{2) Bulk milk classified pro rata as
Class [ milk pursuant to § 1046.44

received directly from the farms of dairy
farmers at pool distributing plants under
the following conditions:

(i) The dairy farmer was not a
“producer” under this order during
more than 2 of the immediately
preceding months of January through
June and not more than 32 days’
production of the dairy farmer was
received as producer milk ynder this
order during that period; and

(i} The farm on which the milk was
produced is not located within the
specified marketing area of this order or
the marketing areas of Federal Orders
1005, 1007, or 1011, and, is not within
85 miles of the plant to which its milk
is delivered.

{d) Transportation credits shall be
computed as follows;

(1) For milk described in paragraph
(¢)(1) of this section, the market
administrator shall:

(i) Determine the shortest hard-surface
highway distance between the transferor

lant and the transferee plant;

(i) Multiply the number of miles
computed in paragraph (d){1)(i} of this
section by 0.37 cents;

{iii) Subtract the other order’s Class I
price applicable at the transferor plant’s
location from the Class [ price
applicable at the transferee plant as
specified in § 1046.52;

(iv) Subtract any positive difference
computed in paragraph (d)(1) (ii1) of this
section from the amount computed in
paragraph (d)(1) (i) of this section; and

(v) Multiply the remainder computed
in paragraph (d)(1)(iv) of this section by
the hundredweight of mitk described in
paragraph (c)(1) of this sectlon.

(2) For milk described in paragraph
(c}{2) of this section:

(i) Each mitk hauler that is
transporting the milk of producers

described in paragraph (c)(2) of this
section may stop at the nearest
independently-cperated truck stop with
a truck scale and obtain a weight
certificate indicating the weight of the
truck and its contents, the date and time
of weighing, and the location of the
truck stop. The location of the truck
stop shall be used as a starting point for
the purpose of measuring the distance to
the pool plant receiving that load of
milk. If a weight certificate for a
supplemental load of milk for which a
transportation credit is requested is not
available, the market administrator shall
use the nearest city to the last
producer's farm from which milk was
picked up for delivery to the receiving
pool plant,

(ii) For each bulk tank load of milk
received pursuant to paragraph (d) (2} (1)
of this section, the market administrator
shall determine the shortest hard-
surface highway distance between the
receiving pool plant and the truck stop
or city, as the case may be;

(iii) Multiply the number of miles
computed in paragraph (d)(2){ii} of this
section by 0.37 cents;

(iv) Multiply the number computed in
paragraph (d)(2) (itf) of this section by
the hundredweight of milk described in
paragraph (c}(2) of this section;

{v) Subtract this order’s Class I price
applicable at the origination point
determined pursuant to paragraph
(d)(2) (1) of this section from the Class
I price applicable at the distributing
plant receiving the milk; and

{vi) Subtract any positive difference
computed in paragraph (d)(2}(v} of this
section from the amount computed in
paragraph (d)(2}(iv} of this section.

[FR Doc. 9618227 Filed 7-15-96; 3:34 pm]
BILLING GODE 3410-02-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices s to give interested
persons an opportunity to participate in the
rute making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1005, 1007, 1011, and 1046
[Docket No. AD-388-A9, et al.; DA-96-08]

Milk in the Carolina and Certain Other
Marketing Areas; Partial Final Decision

7p%ftR Markeling area Docket No,
1005 | Caroling ..cocccvvvveeens AG-388-A9
1007 | Southeast ............... | AO-366-A38
1011 | Tennessee Valley ... | AO-251-A40
1046 | Louisville-LexIngton- | AO-123-A87
Evansville.

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule,

SUMMARY: This final decision would
modify interim amendments which
established transportation credit
provisions in 4 Federal milk orders in
the Southeastern United States. The
interirn amendments were based upon
proposals that were considered at a
public hearing held in Charlotte, North
Carolina, The proposed modifications to
the interim amendments are based upon
additional testimony heard at a
reopened hearing held in Atlanta,
Georgia. The major modifications would
increase the maximum assessment by
one cent or less in two of the orders to
pay for transportation costs and
eliminate the reduction of blend prices
to producers to pay for transportation
costs. The amendments adopted in this
decision will become effective if
approved by the producers in the
affected markets. '

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P. Q. Box 96456, Washington,
DC 20090-6456 (Tel:202/690-1932; E-
mail:NMemoH@USDA gov).
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of

Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Refoerm. This rule is not intended
to have a retroactive effect, and it will
not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608¢c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provision of the
order, or any obligation imposed in
conmection with the order is not in
accordance with the law and request a
modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the District Court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
Jurisdiction in equity to review the
Secretary's ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C, 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities. No
new entities will be regulated as a result
of the proposed rules, and any changes
experienced by handlers will be of a
minor nature.

For the purpose of the Regulatory
Flexibility Act, a dairy farm is
considered a “small business’" if it has
an annual gross revenue of less than
$500,000, and a dairy products
manufacturer is a “small business’ if it
has fewer than 500 employees. For the
purposes of determining which dairy
farms are “‘small businesses,” the
$500,000 per year criterion was used to
establish a production guideline of
326,000 pounds per month. Although

this guideline does not factor in
additional monies that may be received
by dairy producers, it should be an
inclusive standard for most “small”
dairy farmers. For purposes of
determining a handler’s size, if the plant
is part of a larger company operating
multiple plants that collectively exceed
the 500-employee limit, the plant will
be considered a large business even if
the local plant has fewer than 500
employees.

The milk of approximately 8,600
producers is pooled on the Carolina,
Southeast, Tennessee Valley and
Louisville-Lexington-Evansville milk
orders. Of these producers, 95 percent
produce below the 328,000-pound
production guideline and are
considered to be small businesses.

"There are 43 handlers operating pool
plants under the four orders, Of these
handlers, 22 have fewer than 500
employees and qualify as small
businesses.

The proposed rules amending the
transportation credit provisions will
promote orderly marketing of milk by
producers and regulated handlers
operating within the 4 marketing areas,
This decision eliminates the provision
which provides for the transfer of funds
from the producer-settlement fund to
the transportation credit balancing fund
when the latter is insufficient to cover
the amount of credits to be distributed
to handlers for a given month, Thus, the
possibility of a reduction of uniform
prices to producers resulting from
transportation credits will no longer
exist.

This decision also modestly increases
the handler assessment from 6 cents to
6.5 cents per hundredweight of Class I
producer milk in the Carolina market
and to 7 cents per hundredweight in the
Southeast market, but maintains the
current 6-cent assessment in the
Tennessee Valley and Louisville-
Lexington-Evansville markets. A 6-cent
per hundredweight assessment
translates to approximately one-half
cent per gallon of milk. The one-half to
one-cent assessment increase in Federal
Orders 1005 and 1007 may negatively
impact some small businesses, as any
price increase would, but it may also
positively impact other small businesses
by providing more funds for
transportation credits.

At present, all handlers regulated
under the 4 milk orders involved in this
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proceeding file a monthly report of
receipts and utilization with the market
administrator. The proposed
amendments will not significantly add
to the amount of information required to
be reported by those handlers requesting
transportation credits. The estimated
time to collect, aggregate, and report this
{nformation will vary directly with the
amount of milk for which credits are
requested, but should not be significant.

Prior Documents in This Proceeding

Notice of Hearing: Issued May 1,
1996; published May 3, 1896 (61 FR
19861).

Tentative Partial Final Decision:
Issued July 12, 1996; published July 18,
1996 (61 FR 37628).

Interim Amendment of Orders: Issued
August 2, 1996; published August 9,
1996 (61 FR 41488).

Extension of Time for Filing
Comments: Issued August 16, 1996:
published August 23, 1996 (61 FR
43474).

Extensien of Time for Fillng
Comments: Issued October 18, 1996;
published October 25, 1996 (61 FR
55229).

Notice of Reopened Hearing: Issued
November 19, 1996; published
November 25, 1996 (61 FR 59843).

Preliminary Statement

A public hearing was held to consider
proposed amendments to the marketing
agreements and the orders regulating the
handling of milk in the aforesaid
marketing areas. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601674},
and the applicable rules of practice (7
CFR Part 900), in Charlotte, North
Carolina, on May 15-16, 1996, and in
Atlanta, Georgia, on December 17-18,
1996. Notice of the May hearing was
issued on May 1, 1996, and published
May 3, 1996 (61 FR 19861).

An interim order amending the orders
was {ssued on August 2, 1996, and
published on August 9, 1996 (61 FR
41488). The interim amendments
became effective on August 10, 1996.

Following 3 months’ experience with
the interim amendments, the industry
requested, and the Department agreed,
to reopen the hearing to recefve
additional evidence concerning their
impact, This hearing was held in
Atlanta, Georgla, on December 17-18,
1996, following a notice of such
reopened hearing that was issued on
November 19, 1996, and published on
November 25, 1996 (61 FR 59843).

Interested parties were glven until
January 24, 1997, to file post-hearing

briefs on proposals following the
reopened hearing.

The material issues on the record of
the hearing relate to:

1. Transportation credits for
supplemental bulk milk received for
Class I use.

2. Deductions from the minimum
uniform price to producers.

3. Whether emergency marketing
conditions in the 4 regulated marketing
areas warrant the omission of a
recomtnended decision with respect to
Issue No. 1 and the opportunity to file
written exceptions thereto.

4. The definition of producer.

This partial final decision only deals
with Issue 1. Issue 3 was discussed in
the tentative partial final decision that
was issued July 12, 1996, and is now
moot. Issues 2 and 4 will be handled
through normal rulemaking procedures
in a forthcoming recommended
decision.

Summary of Changes to the Interim
Amendments

This final decision differs from the
tentative decision in several respects.
The key changes in the order
amendments are as follows:

1. The provision providing for a
transfer of funds from the producer-
settlement fund to the transportation
credit balancing fund when the latter
fund has an insufficient balance to pay
for the month's transportation credits
has been removed. Instead, the available
balance in the transportation credit
balancing fund each month will be
prorated to handlers applying for
transportation credits for that month.
See § 100X.82(a).

2. The assessment for the
transportation credit balancing fund has
been raised from 6 cents to 6.5 cents per
hundredweight for the Carolina order
and to 7 cents per hundredweight for
the Southeast order. See §§ 1005.81(a)
and 1007.81(a).

3. The per mile rate for computing the
transportation credit has been reduced
from 0.37 cent to 0.35 cent per
hundredweight of milk, See
§ 100X.82(c) (2) (1) and (@) (3){iv).

4. A net shipment provision has been
added to each of the 4 arders. This
provision reduces the pounds of milk
eligible for a transportation credit at a
pool plant by the amount of milk
transferred from that pool plant to a
nonpool plant on the same calendar day
the supplemental milk was received.
See § 100X.82(d)(1).

5. The computation of the
transportation credit for producer milk
has been changed to more closely match
the way the transportation credit is
computed for milk that is transferred

from an other order plant. In particular,
if the farm “origination point” is within
another Federal order's marketing area,
the Class 1 price at the origination point
shall be the price that would apply at
that location under the provisions of the
order covering that area. See

§ 100X.82(d) (3) (v). In addition, in
computing the credit for farm-to-plant
milk there is a deduction of 85 miles
from the distance between the farm
origination point and the receiving
plant, See § 100X.82(d)(3) (1ii). Finally,
the proportion of producer milk that is
eligible for the transportation credit has
been changed to more closely reflect the
proportion of other order plant milk that
would receive the credit. See
§100X.82(c}(2) (D).

6. The restricted area from which
producer milk would be considered
ineligible to recelve a transportation
credit has been revised to include six
Kentucky counties-—Allen, Barren,
Metcalfe, Monroe, Simpson, and
Warren—in addition to the specified
marketing areas of Federal Orders 1005,
1007, 1011, or 1048. See
§ 100X.82(c}(2) (iid).

7. The months during which the
market administrator may extend
transportation credits have been
changed from January through June to
January and June. See § 100X.82{b).

8. The limitation on the amount of
milk that may be delivered as producer
milk without being disqualified for
transportation credits has been changed
from 32 days of production to 50
percent of the dairy farmer’s total
production during not more than 2
months of January through June when
the dairy farmer was a producer. See
§100X.82(c)(2) {ii).

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Transportation Credits for
Supplemental Bulk Milk Received for
Class I Use. The tentative declsion
1ssued on July 12, 1996, concluded that
Federal Milk Orders 1005, 1007, 1011,
and 1046 (hereinafter referred to as “'the
4 orders'") should be amended to
provide transportation credits for
supplemental bulk milk that is
transferred from an other order plant to
a pool plant and for supplemental bulk
milk imported directly from producers’
farms during the months of July through
December. Additionally, the decision
concluded that a handler assessment on
the total pounds of Class I producer
milk should be added to each arder to
fund the transportation credits.
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This final decision reaffirms the
conclusions of the earlier decision, but
also recommends changes to that
decision based upon the testimony of
the reopened hearing. This decision
consists of four parts. Part 1 is a brief
surnmary of the testimony and briefs
resulting from the initial hearing; part 2
is a summary of the interim
amendments that were adopted in the
July 12, 1996, tentative decision; part 3
is a summary of the testimony and briefs
resulting from the reopened hearing;
and part 4 explains why the interim
amendments shauld be modified.

A Brief Surmmary of Testimony and
Briefs Resulting From the May 15-16,
1996 Hearing

A transportation credit for bulk milk
received from an other order plant for
Class | use was proposed by Mid-
America Dairymen, Inc. (Mid-Am), a
coaperative association that represents
approximately 50 percent of the
producers in Orders 5, 7, and 11, and
nearly one-third of the producers in
Order 46. According to Mid-Am, the
Southeast States are chronically short of
milk for fluid use at certain times of the
year, namely the late summer and fall
mornths. Mid-Am stated that the costs of
supplying handlers with an adequate
supply of fluid milk fall
disproportionately on cooperative
associations serving these markets.
Arguing that the Agricultural Marketing
Agreement Act provides for
"marketwide service payments'’ to
provide for greater equity between
producers and handlers supplying a
market with supplemental milk; Mid-
Am testified that the Secretary should
immediately amend the 4 orders to
incorporate transportation credits into
the 4 orders on milk that is transferred
from other order plants.

Carolina Virginia Milk Producers
Association (CYMPA), a cooperative
association with producers supplying
plants regulated under all 4 orders,
stated that the Mid-Am proposal should
be expanded to also include
supplemental milk recelved directly
from producers' farms. CVMPA noted
that it imported far more supplemental
milk directly from producers’ farms
than from other order plants during the
months of July through December 1995.

The proposal to include supplemental
milk shipped directly from producers’
farms was endorsed by both handlers
and other cooperative associations.
Receiving milk in this manner, it was
argued, would encourage hauling
efficiencies, improve milk quality,
eliminate pump-over expenses, and
reduce product loss due to handling.

Fleming Datry, a handler operating in
Termnessee and Loudsiana, supported the
transportation credit concept, but
argued for a shorter transportation credit
period than was proposed by Mid-Am.
Fleming stated that extension of the
transportation credit period should be
removed from the proposal.

Several witnesses suggested that the
rate of 0.39 cent per mile that was
proposed by Mid-Am for computing a
transportation credit was too high.
Testimony was also given regarding the
necessity of restricting transportation
credits an bulk miik transfers between
the 4 orders.

Several proprietary handlers testified
in opposition to the proposed
transportation credits by arguing that
the assessments would create
competitive disadvantages among
handlers. The record indicated that
several handlers feared that marketing
practices, such as stair-stepping milk
from one market to another, would
result in false shortages in the shipping
market and, thus, that the cost of
obtaining additional milk suppiies
would not be shared equitably among
handlers. '

Briefs filed by various handlers
reiterated their reservations regarding
transportation credits. It was maintained
that the milk shortage situation in the
Southeast should be dealt with through
means outside of the order system, such
as over-order premiums. Issues such as
Class III-A pricing and stair-stepping of
milk were addressed as concerns which
could jecpardize the true intent of
transportation credits to compensate
handlers for costs incurred in obtaining
supplemental supplies of milk for fluid
use.

While acknowledging that sufficient
testimony and record evidence was
offered in support of transportation
credits, additional briefs submitted by
interested parties cautioned the
Departmient against potential abuse.
Offsetting milk shipments into and out
of the marketing areas, establishing
historical milk movements, and limiting
the amount of credits available (e.g.
deducting the first 100 miles) were all
addressed as areas of concern.

One handler opposed the
tncorporation of transportation credits
in total, claiming that such credits were
money-shifting schemes proposed by
those who have made no efforts to
develop business relationships to ensure
a steady supply of milk. The brief of
another handler suggested limiting
assessments to Class | sales made within
the 4 marketing areas,

Several of the post-hearing briefs
argued that supplemental producer
milk, as well as plant-to-plant milk,

should be eligible for credits, CVMPA
offered a definition of "supplemental
milk'" as the milk of dairy farmers
which is only pooled during the months
of short production. Suggestions for
supplemental producer ineligibility
were offered to distinguish such
producers from those normally

~ associated with subject markets.

Recommendations on how to determine
an origination point for producer milk
were also proposed, including taking
into consideration differences in Class 1
prices at the receiving plant and the
origination point,

In its post-hearing brief, Mid-Am
emphasized that cooperatives were
bearing a disproportionate burden in
supplying these markets with
supplemental milk. It argued that the
cost associated with such milk cannot
be passed along to their customers and
that absorbing this cost placed their
member producers at a competitive
disadvantage relative to non-member
producers who do not share in this cost,
Mid-Am also pointed out that the
incorporation cf transportaticn credits
would conform with past agency
dectsions and would facilitate securing
adequate supplies of milk to meet the
markets’ fluid needs. It indicated that its
proposal should be expanded to provide
transportation credits for producer milk
as well as plant milk.

Interim Amendments Effective August
10, 1996

Following the May hearing, interim
amendments providing for
transportation credits became effective
for the 4 orders on August 10, 1996, The
amendments provided transportation, .
credits to pool plant operators and
cooperative associations for Class [ bulk
milk received from an other order plant
and for milk received directly from
producers’ farms and used in Class 1,

Handlers and cooperative associations
are required to report to the market
administrator receipts of bulk milk from
other order plants and receipts of
producer milk, including the identity of
individual producers, for which
transportation credits are requested
pursuant to Section 30 of the orders.

For plant milk, the credit is limited to
milk that is allocated to Class I It is
computed at a rate equal to 0.37 cent per
mile per cwt. based on the distance from
the ransferor plant to the transferee
plant. The resulting nurnber is reduced
to the extent that the Class I price at the
recelving plant exceeds the Class I price
at the shipping plant to arrive at the
transportation credit for that load of
milk.

In the case of milk received directly
from producers’ farms, the origination
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point of a bulk tank truck containing
more than one producer’s milk is either
the city closest to the farm from which
the last farm pickup was made or the
location specified on a certified weight
receipt obtained at an independently-
operated truck stop after the last farm
pickup has been made. The credit is
computed by multiplying 0.37 cent
times the number of miles between the
origination point and the location of the
plant receiving the milk, less any
positive difference in the Class I prices
at the two points under the order
receiving the milk.

Transportation credits are limited to
the months of July through December;
however, an extension may be requested
for any of the months of January through
June. During the months of January
through June, the market administrator
has the authority to expand the
transportation credit period if market
conditions indicate that producer milk
for Class I use will be in short supply
and the marketwide Class I utilization is
likely to exceed 80 percent. Such a
request must be made in wrliing at least
15 days prior to the beginning of the
month for which it is to be effective and
requires the market administrator to
issue a decision on the request by the
first day of the month for which it is to
be effective.

Pursuant to the interim amendments,
the credits are limited to transfers from
other order plants that are not regulated
under Orders 5, 7, 11, or 46. This
provision was added in response to
concerns expressed at the hearing that
handlers in one of these 4 markets could
be required to pay for transporting milk
into another of these markets in the
absence of any such restriction,

Certain location restrictions are also
provided for supplemental producer
milk. Transportation credits do not
apply to the milk of any producer whaose
farm is located within any of the 4
marketing areas. In addition, the farm
must be at least 856 miles away from the
plant to which the milk is delivered.

In order to receive credits on producer
milk, the producer cannot be normally
associated with the market in which the
credit is requested. A producer’s milk is
eligible to receive such credits as long
as the dairy farmer was not a producer
under the order during more than 2 of
the immedlately preceding months of
January through June and not more than
32 days’ production of such farmer was
received as producer milk on the
market,

The interim amendments adopted a
transportation credit balancing fund, as
well as a 6-cent per hundredweight (or
lesser amount) monthly assessment on
Class I producer milk to provide

revenue for the fund. The higher of the
hauling credits distributed in the
immediately preceding 6 months or in
the preceding July-December period is
used to determine the current month's
assessment level, The market
administrator is authorized to maintain
the transportation credit balancing fund,
deposit assessments into it, and
distribute transportation credits from it,
Payments due from a handler are offset
against payments due to a handler. The
assessment for the transportation credit
balancing fund is announced on the 5th
day of the month preceding the month
to which it applies.

In the event that the transportation
credit balancing fund is insufficient to
cover the cost of the transportation
credits to be distributed, the difference
is deducted from the producer-
settlement fund,

Testimony and Briefs Resulting From
the Reopened Hearing

At the reopened hearing, Mid-Am
testified that it supports the
centinuation of transportation credits in
the 4 orders, but that certain
modifications should be made to fine-
tune the provisions. Mid-Am testified
that changes should be made in the
provisions applicable to producer milk,
but that no changes were needed with
respect to the provisions applicable to
other order plant transfers.

Mid-Am testified that: {a) the credits
applicable to a load of producer mitk
should be comparable to those
applicable to milk received from an
other order plant; (b) the mileage for
computing credits should be reduced by

- 85 miles from the origination point to

the receiving plant; (c) the
transportation credit computation on
producer milk should reflect the
difference between the shipping order's
Class I price at the origination point and
the receiving order’s Class I price at the
receiving plant; and (d) the geographic
area from which producers would be
ineligible to recetve credits on their
milk should be further expanded and
clarified, including basing points found
on the edges of the marketing areas. In
addition, Mid-Am proposed a revision
to Section 78, Charges on Overdue
Accounts, ini the Carolina, Southeast,
and Louisville-Lexington-Evansville
orders to include payments of
transportation credit assessments due
pursuarnt to Section 81 of the orders.
Carolina-Virginia Milk Producers
Assoclation (CVMPA), a cooperative
association with producers supplyiog
plants regulated under all 4 orders,
testified in support of Mid-Am's
proposal to modify the transportation
credits, CVMPA testified that, like Mid-

Am, it believes that the interim
amendments are in need of some fine-
tuning so that the credits available on
producer milk are comparable to those
available on plant milk. Also, CVMPA
said that Mid-Am’s proposed changes
will reduce the total amount of credits
available on producer milk, thereby
lessening the probability that the value
of the credits distributed will exceed
available funds.

Associated Mitk Producers, Inc.
{AMPI), a cooperative association
representing producers in the South and
Southwest which also operates
manufacturing facilities in various
states, testified in support of the basic
concept proposed by Mid-Am and
CVMPA, but stated that certain
modifications to such proposals should
be considered. AMPI testified that it
supports the proposal regarding the
equalization of transportation credits
granted to producer milk imports and
plant milk shipments, but opposes the
institution of basing points and the 85-
mile exclusion rule to establish
producer milk ineligibility for
transportation credits. AMP] arguied that
the ineligibility requirement would
cause the uneconomical movement of
milk because supplemental supply
sources In relatively close areas, such as
eastern Texas, would be passed over
since supplemental producer milk from
that area would not receive any
transportation credits, AMPI testified
that it does not oppose other aspects of
Mid-Am's proposed modifications, such
as deducting the first 85 miles from the
nauling distance to compute the
transportation credit value and having
the credit cover only that portion of a
producer’s load that is allocated to Class

AMPI also suggested including a net
shipment provision as it pertains to
transportation credits on a daily or
monthly basis. AMPI argued that
transportation credits should not be
available on milk received by a plant
when on the same day the same milk
may be diverted or transferred to other
order plants. While being unaware of
any such abuse currently, AMPI said
that inclusion of such a provision would
prevent the encouragement of future
abuse.

AMPI also testified that the
transportation credits, as currently
structured, have created disorderly
marketing conditions by establishing an
incentive for handlers to solicit
producers away from cooperatives
during the transportation credit period,
Although AMPI contended that it had
not lost producer membership, AMPI
testified that other cooperatives had lost
some membership.
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Testimony was also offered by a
spokesman on behalf of Piedmont Milk
Sales, an organization that markets the
milk of 277 dairy farmers to handlers in
the Southeast. Pledmont testified that
the provision which permits funds to be
transferred from the producer-
settlement fund to the transportation
credit balancing fund when the latter
fund has an insufficient balance to pay
the month's transportation credits has
been detrimental to dairy farmers in the
Southeast. Piedmont testified that the
loss of income ta producers reflected in
their reduced blend prices is contrary to
the economic philosophy relied on in
half a century of Federal order and price
support administration,

Piedmont pointed out that the May
1996 hearing record indicated that the
impact on the’blend price would be less
significant than has actually occurred,
suggesting, perhaps, that abuse of the
transportation credits has occurred and
will continue to occur in the absence of
any modification of the provision. In
order to curtail abuse, Piedmont
suggested that transportaiion credits be
prorated on the basis of available funds
collected from handlers and deposited
into the transportation credit balancing
fund.

Piedmont also called for the
restriction of credits on producer milk
by including a provision which would
eliminate credits on milk shipped
directly from distant farms unless such
milk was diverted between markets; it
should then be treated as if it were plant
milk, In essence, Piedmont argued for
the tightening of the transportation
credit provisions to prevent the
uneconomic moverment of milk from
sources as far as California. The rate of
0.37 cent/mile also was criticized as
heing too high; however, no specific
alternative rate was offered.

Piedmont supported a net shipment
provision which would reduce the
amount of transportation credits
obtained by a handler if that handler
shipped milk to a plant not regulated
under any of the 4 orders. While
conceding that some transfers and
diversions were justified and did not
constitute abuse, Piedmont contended
that it is the responsibility of the
handler tc demonstrate that
supplemental milk actually moved into
such order(s) if a credit is requested.

In response to guestions regarding the
computation of the credits for the
various orders, Piedmont stated that
currently under the interim
amendments the procedure used to
compute such credits is not identical for
each of the orders with respect to
location adjustments. In order to
promote greater equity, Piedmont

suggested that the procedures used in
Orders 11 and 46 for such computation
should be used for all 4 orders.

Several Southeastern dairy farmers
testified at the reopened hearing to
oppose and voice their concerns over
the reduction in blend prices resulting
from the implementation of the
transportation credits. One dairy farmer
stated that he does not understand why
Class I utilization rates have dropped in
his marketing area in recent months,
while, at the same time, supplemental
milk is being imported and is eligible
for transportation credits. Many of the
farmer witnesses complained that by
deducting the difference between the
amount of credits to be paid out and the
amount of funds available to cover these
credits from the producer-settlement
fund, dairy farmers are penalized and
handlers are provided an incentive to
continue to bring in milk whether it is
needed or not.

One dairy farmer stated that the
importation of supplemental milk
would contribute to the demise of the
dairy industry in the South. He
contended that hauling in supplemental
milk does not benefit local suppliers of
feed or fertilizer and will eventually
harm the Southeastern economy. He
also expressed concern about price
uncertainty which, he said, is
exacerbated as a result of the
transportation credits, One dairy farmer
maintained that producers already have
to contend with a number of variable
factors affecting their blend price
(including the weather and drought) and
should not be subject to any additional
uncertainties which may further reduce
their blend price. He stated that once
the blend price is reduced, the dairy
farmer has no way to recoup the loss
and cannot pass that cost along to
anybody else.

Another dairy farmer testified that it
is unfair and illogical to reduce the
blend price in the Southeast to bring in
supplemental milk when milk is also
moving out of the area. He stated that
he welcomes competition from dairy
farmers outside the Southeast area, but
that Southeast dairy farmers should not
be responsible in any way for hauling
their distant competitors’ milk into the
area. He said that, in essence, this has
occurred with the implementation of the
transportation credit provisions,

Kraft, Inc. (Kraft), which operates
manufacturing plants in several states,
testified that it is generally not opposed
to “cautious and conservative use of
transportation credits where necessary
to assure that milk required for Class [
use is equitably and adequately
supplied.” Kraft contended that the
transportation credit provisions adopted

in the interim amendments appear to
provide a financial incentive to acquire
distant supplemental preducer milk
rather than plant milk by absorbing
some of the hauling charges that would
normally be paid by the supplying
producer. Kraft testified that the credits
should be continued, but that there
should be an equalization of incentives
and/or disincentives with respect to
plant milk versus producer milk.

Kraft also testified that if a net
shipment provision is to be
incorporated into the transportation
credit program, it should only include
milk which has been transferred or
diverted for Class I use to another
handler.

Milk Marketing, Inc. (MMYJ), speaking
on behalf of its member producers
whose milk is pooled under Order 486,
testified that it supports Mid-Am'’s and
CVMPA’s proposal to modify the
interim amendments. MMI contended
that such proposed modifications are
needed to resolve issues of equity
involving producer milk and plant milk.
In addition, MM stated that it flrmly
believes that praducer milk normally
associated with the market should
continue to be ineligible to receive
transportation credits.

Fleming Dairy, which operates pool
distributing plants in Nashville,
Tennessee, and Baker, Louisiana,
testified that it opposes any increase of
the current 6-cent assessment rate that
is charged to handlers regulated under
the 4 orders. Fleming also addressed the
issue of net hauling provisions by
stating that this is an area which needs
to be examined more thoroughly.

When asked about funds taken from
the producer-settlement fund to
supplement the transportation credit
balancing fund, Fleming testified that
Mid-Am’s and CVMPA's proposals to
reduce the amount of credits given out
will most likely result in a situation
where a 6-cent assessment will be
enough to cover the value of the credits.
Fleming testified, however, that
transportation credits primarily benefit
dairy farmers and, for this reason, it is
appropriate to have all producers
supplement the funds avallable for
credits by a reduction in the hlend
price. In conclusion, Fleming testified
that without transportation credits, it
would have had less money available
within the company to pay premiums to
independent dairy farmers. Thus,
according to Fleming Dairy, dairy
farmers have benefited from the
incorporation of transportation credits.

A witness representing Dairy Fresh
Corp. and Barber Pure Milk Co., two
handlers operating pool plants regulated
under Order 7, also supported
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transportation credits as a concept, but
opposed increasing the handler
assessment rate from 6 to 7 cents.
Addressing the issue of the credit rate,
and in response to a question asked
earlier at the hearing, the witness stated
that the 0.37 cent/mile rate should not
be decreased as the distance hauled
increases. He argued that this would not
be appropriate because at times it is
necessary to seek distant sources of
available mitk supplies. Finally, the
witness testified that Mid-Am’s
proposal involving the 85-mile
ineligibility requirement would
discourage handlers from obtaining milk
directly from producers’ farms and
thereby discourage greater efficiency
and better quality milk.

Post-hearing briefs were filed by
various interested parties. While
changes to the current transportation
credit provisions have been
recommended throughout such briefs,
the concept of transportation credits
was not opposed by any of the
submitting parties, with the exception of
one handler recommending that the
credits be eliminated from COrder 11.

In its brief, Southern Belle, a handler
regulated under Order 11, opposes any
assessment cn Class I producer milk for
transportation credits in Order 11,
reiterating lts position following the
initial hearing. Southern Belle restated
the argument that many of its
competitors are pooled under an order
which does not require such
assessment; therefore, the assessment
places Southern Belle at a competitive
disadvantage. Furthermore, such brief
stated the current 6-cent assessment
negatively impacts the Southern Belle's
sales of bottled milk.

A brief submitted by Kraft Foods, Inc.,
stated that Kraft does not oppose
transportation credits, but suggested
that these provisions should be
modified to equalize the costs of
supplying fluid milk supplies to the
Southeast. The brief stated that Kraft is
at a disadvantage in procuring milk for
Class I use because credits are available
to those handlers with fluid milk plants
which compete with Kraft in their
ancillary Class [T operations. Kraft also
expressed concern over a riet shipments
provision and urged the Department to
be cautious in its adoption of any such
provision by having shipment
limitations apply only when Class I
milk (eligible for a transportation credit)
received in any of the markets has
replaced Class 1 milk (ineligible for a
transportation credit) shipped out of the
same market if the receiving plant is not
within the 4-market area. Kraft's brief
also reiterated its recomnmendation that
the incentive and disincentives

regarding transportation credits on
supplemental plant milk versus
supplemental producer milk should be
equalized.

n its brief, Fleming Companies
strongly supported the continuation of
transportation credits, but stated that a
few minor adjustments may be
necessary. Fleming also restated its
position that it opposes any increase in
the handler assessment rate.
Additionally, the brief stated that it is
not inequitable for producers to share in
the cost of the transportation credits
since such cost provides services of
marketwide benefit. As long as the
contribution of handlers through
assessments exceeds the amount of
contribution by producers, then,
accordipg to Fleming, no increase in the
assessment rate is justified.

Piedmont Milk Sales also submitted a
post-hearing brief on behalf of the 277
dairy farmers who ship through
Piedmont and regulated handlers, Land
O'Sun, Inc., Hunter Farms, and Milkco,
Inc. In its brief, Piedmont conceded that
transportation credits are needed in the
Southeast; however, Piedmont also
recommended that certain changes are
necessary regarcing transportation
credits in order to curtail abuse or
potential abuse. According to Piedmont,
several areas need to be modified,
including: {1} Producer milk eligibility,
(2} the January through June extension
period for transportation credits, (3) the
deduction of funds from the producer-
settlement fund resulting in blend price
reductions, and (4} the inclusion of a net
shipment provision,

Piedmont suggests that credits have
been glven on milk which was tmported
for Class I use into the 4-market area,
while at the same time milk was being
shipped out of this area into Florida.
Handlers and producers, it was stated,
paid to bring in replacement milk from
as far away as California when the milk
could have been obtained from closer
sources, Piedmont argued that the
current transportation credits create an
incentive to acquire milk on the basis of
the generosity of the credits as opposed
to the most efficient movement of milk,

Piedmoent's brief also suggested that
the market administrator’s
responsibility should be expanded to
monitor transportation credit requests to
determine whether milk that was
imported was actually supplemental
milk. The brief explains that the market
administrator should be required to
verify that the credits due a handler do
not exceed the actual costs of hauling.
In addition, Piedmont reiterated its
request for a net shipment provision to
ensure that shipments from these 4
markets to other arder plants are not

occurring simultaneously with the
importation of supplementai milk to
replace these exports.

In its brief, Piedment also strongly
opposed any reduction in the blend
price of producers. A recommendation
to prorate the available funds to be paid
out to handlers was supported,

According to Piedmont, if the
Department does not eliminate producer
milk from being eligible for
transportation credits, certain
restrictions should be placed on i,
While supporting the proposed
amendment to assign producer milk to
Class I in the same manner as
transferred milk, Piedmont opposes the
other proposed changes involving
producer milk. Piedmeont stated in its
brief that when computing the
transportation credit, such credit should
be reduced by 125 miles and that it
should also be reduced by an increment
of 5% for each 100 miles over 250 miles.
In addition, Piedmont supports a
reduction in the credit rate of 0.37 cent
per mile per hundredweight that is used
in the calculation of the credits. The rate
decided upon should ensure that
handlers have an economic incentive to
reduce the cost of transporting mitk.

A brief submitted by CVMPA
supports a continuation of
transportation credits for the 4 markets,
but also recommended that certain
modifications be adopted to the current
provisions. In its brief, CVMPA stated
that the marketing situation which
prompted the need for transportation
credits in the Southeast has not
changed, and any return to the pre-
transportation credit situation would
result in disorderly marketing and
irreparable harm to producers in certain

roups.

CVMPA stated that the credits
available on supplemental producer
milk should be comparable ta credits
avallable on other order plant milk. It
suggests that one way of accomplishing
this is to use the same marketwide Class
[ utilization percentage to determine the
proportion of transferred milk and
producer milk that is eligible for the
credit. A second change supported by
CVMPA involves the adjustment of the
credit by the difference between the
shipping point Class [ price and the
receiving plant Class I price whether it
is a producer load or an other order
plant transferred load. This will further
equate the amount of credits available
on supplemental producer milk versus
supplemental plant milk,

In its brief, CVMPA restated its
support of the reduction of the first 85
miles in computing the transportation
credit. Such a reduction, CVMPA
argued, would serve as a proxy for the
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normal distance milk moves from farm
to plant. This reduction is appropriate,
according to CVMPA, because the
producer should be responsible for the
cost of farm-to-market hauling. This
modification, it adds, will further equate
credits on producer milk and plant
milk.

CVMPA's brief supports the proposal
to have a producer’s milk ineligible for
credits if the producer’s farm is located
within 85 miles of the plant receiving
the milk, is within the 4 marketing
areas, Is within 85 miles of certain citles
on the periphery of the 4-market area, or
is located within certain states in the
southeastern United States. CVMPA
argued that expansion of the geographic
area would tend to curtail the incentive
to move milk uneconomically. CVMPA
also refuted certain arguments brought
up during the reopened hearing which
maintained that such an expansion
would result in the pracurement of milk
from further distances so that credits
could be earned. This, CVMPA argued,
is false logic,

Regarding the assessment rates,
CVMPA argued-in its brief that
assessments should be raised to a level
high enough to ensure that there will be
no insufficiencies in the transportation
credit balancing fund, No justification
exists for reducing the blend price to
producers, according to CVMPA;
therefore, no deductions should be
made from the producer-settlement
fund. CVMPA's brief also stated that any
other alternative, such as over-order
pricing, will result in Inequity or
uncertainty.

Finally, CVMPA opposed the
installation of a net shipment provision
for reducing transportation credits
recelved by a plant that also ships out
Class II or Class III milk during the same
month that transportation credits are
received by such plant. In its brief,
CVMPA argued that seasonal, monthly,
and weekly balancing of customer needs
is very important to a cooperative
association such as itself. While some
operators of supply plants have the
ability to reshuffle supplies through the
week and weekend to help with weekly
balancing, cooperatives which do not
have manufacturing plants lack such
opportunity. According to CVMPA, it is
untenable to reduce transportation
credits on supplemental milk simply
because a cooperative is balancing the
daily and weekly need of distributing
plants by diverting producer milk.

Mid-Am also submitted a post-hearing
brief in support of the continuation of
transportation credits under the 4
orders, but with the modifications
summarized earlier. Mid-Am reiterated
its suppart for a modification of the

interim provisions that would ensure
that credits given on producer milk are
comparable to credits given on plant
milk,

Mid-Am pointed out in its brief that
if the proposed modifications to the
interim amendments concerning credits
on producer milk are adopted, the
armmount of credits paid out will be
significantly reduced; therefore, for
Orders 5, 11, and 46, the current
assessment rate of 6 cents per
hundredweight should be sufficient to
cover the costs of credits due. However,
Mid-Am stated that in order to prevent
funds from being deducted from the
producer-settlement fund, an increase of
the assessment to 7 cents in Order 7
would be necessary. Mid-Am also
reiterated its opposition to the adoption
of a net shipment provision for reducing
transportation credits. According to
Mid-Am, no justification exists for the
incorporation of such a provision. Milk
Marketing Inc. also submitted a brief in
support of the continuation of
transportation credits.

MMI stated thai It fully supports the
positions of CVMPA and Mid-Am with
respect to the modification of the
interim amendments. According to
MM, the proposed modifications will
result in the transportation credit
provisions being administered in a more
equitable and uniform manner.

A brief filed by AMPI also supported
modifications of the current
transportation credit provisions so that
the credits available on producer milk
are more comparable to the credits
available on other order plant milk.
According to AMP], such modifications
would result in the elimination of the
transportation credit advantage of
producer milk over plant milk which
causes disorderly procurement activities
by various handlers,

In its brief, AMPI opposes the
modification proposed by Mid-AM and
CVMPA that would render ineligible for
credits that milk shipped from
producers’ farms located outside the 4
marketing areas, but within 85 miles of
certain basing points. AMPI argues that
such a restriction would result in the
uneconomical movement of milk,
thereby creating additional
transportation costs in the Southeast.

AMPT's brief also recommends the
inclusion of a net shipment provision to
guard against abuse of the transportation
credits by various handlers. AMPI's
brief stated that it is unreasonable to
base such a net shipment provision on
monthly transfers and diversions; it
suggested that netting shipments that
occur within the same 24-hour period
would be more appropriate.

Barber Pure Milk Company and Dairy
Fresh Corporation also submitted a post-
hearing brief opposing certain
madifications of the current
transportation credit provisions, Barber
and Dairy Fresh stated that they are
concerned over issues of inequity which
may result from any changes to the
current provisions.

In their brief, Barber and Dairy Fresh
oppose any proposal to have credits on
supplemental producer milk be
contingent upon the lower of the
marketwide Class I utilization or the
Class I utilization of the receiving plant.
By making the credits on producer milk
and plant milk comparable, they argue,
other inequities would be created.
Additionally, they note that the
proposed modifications, including the
proposal to subtract 85 miles from the
total farm-to-plant mileage, would
encourage the importation of other order
plant milk rather than producer milk,
which is more efficient.

According to Barber and Dairy Fresh,
the interim arders should remain as
they are with respect to adjustments
involving Class I prices applicable at the
origination point and the receiving
plant, Any modification to-the current
computation would naot have sufficient
justification, according to the
commerntors, Any change to the
geographic area from which producers’
milk is ineligible to receive credits was
opposed by Barber and Dairy Fresh
because restrictions would be placed on
producer milk which would not apply
to milk from other order plants.

In their brief, Barber and Dairy Fresh
also opposed decreasing the amount of
credits available as the distance
increases. This, it was argued, would
force the uneconomical movement of
milk, Any increase in the assessment
rate was opposed by the cornmentors
also. They maintain that producers also
must share some responsibility for
supplying the Class I milk needs of the
markets. Finally, Barber and Dairy Fresh
suggest that a net shipment provision be
incorporated in the orders to prevent
milk from being brought into one order
for the transportation credit, while
simultaneously milk is being shipped by
the same handler to another market.
According to the commentors, the
Florida markets are benefiting from the
transportation credit provisions at the
expense of the 4 southeastern markets.

Gold Star Dairy also submitted a post-
hearing brief opposing any assessments
on Class I prices in order to fund
transportation credits under Order 7 and
maintains its position as stated in its
brief following the May 1996 hearing,
Gold Star Dairy also opposes any
modifications of the orders regarding
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the interim amendments claiming that
proper notice had not been given.

Select Milk Producers, Inc., submitted
a brief in support of the continuation of
transportation credits without
modification. In addition to reiterating
its position from an earlier brief
submitted after the May 1996 hearing,
Select stated that proposals to limit
transportation credits based on distance
would result in an inequitable situation
by placing the burden of transporting
milk from further distances on
cooperatives servicing the southeast
markets. Additionally, Select
maintained that the small reduction in
producer pay prices resulting from the
credits will end once the funds in the
transportation credit balancing funds
are built up; therefore, these past
reductions do not justify changing the
current provisions. Select also argued
that proper notice had not been given to
interested parties prior to the reopened
hearing.

A brief was also filed by a producer
from Tennessee who expressed concern
that transportation credits place
southeastern producers at a competitive
disadvantage. In his brief, he also
guestioned why southeast producers
have been paying to have distant milk
hauled into their markets.

Conclusion

Testimony and exhibits introduced at
both sessians of the hearing indicate
that the Southeastern United States has
a chronic shortage of milk for fluid use
in the summer and fall months, which
often extends into the winter months.
This shortage has been worsening over
time as milk production has declined
and population has increased. This
trend is likely to continue, exacerbating
the problem of obtaining a sufficient
supply of milk for fluid use in an
orderly and equitable manner,

Under the arrangements that existed
in these markets prior to the adoption of
the interim amendments, the costs of
obtaining an increasing supply of
supplemental milk were not being borne
equally by all handlers and producers in
each of the 4 orders. The record
indicates that disorderly marketing
conditions existed because of the
significantly different costs that were
incurred by handlers who provide the
additional service versus those who do
not. It also indicates that the
disproportionate sharing of costs was
jeopardizing the delivery of adequate
supplies of milk for fluld use. Thus,
based upon the record of the first
session of the hearing in these matters,
interim amendments were adopted to
restore stability and order in providing
adequate supplies of milk for fluid use.

The reasons for adopting the interim
amendments were thoroughly explained
in the tentative decision and the
provisions that were adopted have been
summarized above. Therefore, the
discussion that follows will not reiterate
the reasons for adopting the interim
amendments, but instead will focus on
the reasons for changing them based
upon the new information presented at
the December hearing.

The interim amendments provided for
transportation credits during the months
of July through December and included
all of the months of January through
June in a “discretionary transpertation
credit period.”” Under those provisions,
a handler may request that
transportation credits be extended to
any of the months of January through
June by filing such a request with the
market administrator 15 days prior to
the beginning of the month for which
the request is made. After providing
notice of such a request to interested
parties and conducting an independent
study of the situation, the market
administrator has the ultimate authority
to grant or deny the request but must
notify handlers of the decision by the
first day of the month. The complete
pracedure to be followed is described in
§100X.82(b) of the order language.

This final decision changes the
discretionary period from the months of
January through June to January and
June only. Outside of the July through
December period, Jaruary and June are
likely to be the months when these
markets are most in need of
supplemental milk for fluid use. Class I
utilization generally begins to drop in
February and milk supplies are usually
adequate for fluid use until June.

The reasons for changing these
discretionary months are twofold. First,
including all of the months of January
through June in the discretlonary period
could result in a situation where
transportation credits are provided on
nearly a year-round basis. Were this to
happen, it would destroy the concept of
a supplemental producer because a
dairy farmer concetvably could be
shipping milk to one of these markets
on a year-round basis. Moreover, under
the provisions provided in this decision,
if a dairy farmer were to supply milk for
more than 2 months of the January
through June period, the producer’s
milk would be ineligible for
transportation credits beginning in July.
Hence, these provisions would be in
conflict with each other. A second
reason for restricting the discretionary
period to January and June is to give the
transportation credit balencing fund a
chance to build up so that funds will be
available when the markets are most in

need of supplemental milk starting in
July.

The interim amendments provided for
a transfer of funds from the producer-
settlement fund to the transportation
credit balancing fund when the latter
fund had an insufficient balance to pay
the month'’s transportation credits.
When this provision was adopted, it
was assumed that it would only be
needed for the first year that these
provisions were in effect and that,
thereafter, the transportation credit
balancing fund would maintain a
sufficient balance to preclude such a
transfer of funds. Experience has
indicated otherwise, particularly with
respect to the Southeast and Carolina
markets. Data introduced by the market
administrators’ offices show that all 4
orders had an insufficient balance in the
transportation credit balancing fund
during every month that transportation
credits have been in effect, with the
exception of Order 46 in November
1986. The data also show that the
transfer of funds from the producer-
settlement fund to the transportation
credlit balancing fund reduced blend
prices to producers by varying amounts
during the 4-month period of August
through November 1996, ranging from 1
cent for Order 46 to as much as 21 cents
in October for Order 7.

To cope with the milk shortage of the
past year, action had to be taken to
provide handlers with adequate milk
supplies to meet their fluid needs as
equitably as possible. Since the
transportation credit provisions did not
become effective until August 10, 1996,
there was no opportunity to accumulate
funds with which to pay all of the
transportation credits. Therefore, as a
short-term measure, provision was made
for taking funds from the producer-
settlement fund. The logic behind this
provision was that if transportation
credits could not be paid fully from
funds collected from handlers, the next
best alternative was to have all of a
market’s producers contribute to making
up the difference; otherwise, certain
producers (i.e., members of cooperative
associations) would bear a
disproportionate share of the cost of
bringing in supplemental milk.

Based on the experience with
transportation credits during the past 4
months, it can be concluded with some
certainty that, under present condltions,
the transportatton credit balancing fund
of Orders 5 and 7 would contain
Insufficient funds to pay for all of the
transportation credits that are likely to
be accrued during the months of July
through December 1997 and that, based
upon the current 6-cent assessment rate,
funds would have to be transferred from
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the producer-settlement fund to the
transportation credit balancing fund by
fall 1997 if these provisions remain
unchanged.

We agree with the proponents of
transportation credits that the cost of
bringing supplemental milk to a market
generally should be shared among all of
a market's handlers. However, from the
data for the last 4 months, it can now
be concluded with reasonable certainty
that to fully cover handlers’ costs for the
Southeast and Carolina markets under
the present provisions, the assessment
rate would have to be raised
significantly. A better approach, we
believe, is to address the revenue
problem from both ends: slightly
increase revenue, but more significantly
reduce payouts. This would ensure that
only necessary imports are made, and
would encourage the most cost effective
methods of procurement. At the same
time, it would provide handlers with
significant, if not total, recoupment of
Ccosts.

In particular, based upon the record of
this hearing and the exporience with
transportation credits during the months
of August through November 1996,
several changes should be made to the
transportation credit provisions to
correct certain probleros that have
become evident.

First, the transfer of funds from the
producer-settlement fund to the
transportation credit balancing fund
should be eliminated. This temporary
measure is no longer needed.
Transportation credits should be paid
out each month to the extent possible
from the available funds in the
transportation credit balancing fund. If
the credits exceed the balance in the
transportation credit balancing fund, the
available funds should be prorated to
handlers based upon the transportation
credits that are due to each handler.

Second, the per mile transportation
credit rate should be reduced to 0.35
cent per hundredwelght per mile from
the present level of 0.37 cent. This
reduction is consistent with the
testimony of several witnesses who
warned during the course of the
hearings that it is better to under-
compensate handlers for supplemental
milk costs rather than overcompensate
them. In this way, handlers will only
import milk that is truly needed because
their costs may not be fully covered.
This argument makes sense and, in view
of the need to conserve funds, this
suggestion should be adopted.

Third, the proposal by Mid-Am to
exclude 85 miles from the mileage when
computing credits for supplemental
producer milk should be adopted. Mid-
Am is correct in arguing that producers

should be expected to bear thelr normai
farm to plant hauling cost, and the 85-
mile figure propesed appears to be a
reasonable approximation of the
distance used in computing such cost.
This modification will also help
significantly to reduce transportation
credits,

Fourth, certain changes should be
made in the proportion of supplemental
producer milk eligible for transportation
credits and in the formula for
computing those credits. These changes
are explained below.

Finally, the maximum assessment for
the transportation credit balancing fund
should be increased slightly for Orders
5 and 7. It is likely that, even with the
changes adopted above and others yet-
to-be discussed, there will be a shortfall
in funds to pay for all of the projected
transportation credits if production
patterns continue as they have for the
past 3 years. A modest rate increase will
help narrow this gap. Therefore, the
maximum assessment rate for Order 5
should be increased to 6.5 cents per
hundredweight of Class [ producer milk
and the rate for Order 7 should be
increased to 7 cents per hundredweight.
The rate should remain at 6 cents per
hundredweight for Orders 11 and 46,
however.

This modest increase in the
assessment rates for Orders 5 and 7 will
help to avoid having to prorate available
funds to handlers in these markets, It
should be kept in mind that this rate is
the maximum rate that can be charged,
If preduction increases and/or
supplemental milk lmports decrease
and less meney is needed for the
transportation credit balancing fund,
these changes will trigger an automatic
reduction in this assessment.

The current 6-cent assessment for
Orders 11 and 46 is likety to meet all of
the anticipated transportation credits for
1997. In fact, by the first half of 1998 it
may be possible to maintain a sufficient
balance in the transportation credit
balancing fund with a rate below 6 cents
per hundredweight for these 2 markets,

In conjunction with the limit on the
disbursement of transportation credits,
as explained above, a new procedure
should be implemented for recelving the
required information, computing the
credits to be disbursed, and making
final settlement for appropriate
adjustments.

Experience with the transportation
credit provistons during the months of
August through December 1996 has
demonstrated a handler/cooperative
association problem in getting complete
and accurate transportation credit
documents to the market administrator
by the Tth day of the month, when such

information must be recelved for
purposes of camputing the uniform
price. Because of difficulties in
obtaining timely information, the
market administrators have accepted
late submissions of supplementary
information.

Now that the possibility exists that
transportation credits may have to be
disbursed on a prorata basis, fixing the
time for the final submission of requests
and for final payment based upon such
requests is even more of a necessity. If
the submission of supplemental
information were left open-ended, the
procedure for prorating credits could get
hopelessly complicated with endless
recalculations based on tardy
information. Therefore, the procedure
should be clear, reasonable, and
unalterable once in place.

When the market administrator
receives handlers’ reports of receipts
and utilization by the 7th day of the
month, the market administrator will
determine whether there are sufficient
funds in the transportation credit
balancing fund to cover the requests for
transportation credits. If there is not a
sufficient balance, the market
administrator will compute a
preliminary proration percentage by
dividing the balance in the fund by the
total amount of transportation credits
requested. The prorated credits so
computed will be disbursed along with
any payments from the producer-
settlement fund on or before the 13th
day of the month with respect to Orders
5,7, and 11 (16th day of the month in
the case of Order 46).

Handlers will be given the
opportunity to correct and file complete
documentation of their initial
transportation credit requests for the
preceding manth by filing updated
information with the market
administrator by the 20th day of the
month. After such date, the market
administrator will conduct a
preliminary audit of the requests and
will then compute a final proration
percentage based upon the revised
numbers. Handlers then will be notified
of any additional credits due them or of
any payments due from them and such
payments will be completed the
following month when payments are
next due.

At the May 1996 hearing, Mid-Am
proposed permitting transportation
credits for bulk transfers of milk for
Class 1 use from any other order plants.
The interim amendments restricted such
transfers to plants regulated under
Federal orders other than Orders 5, 7,
11, and 46. The reason for excluding
plants under these 4 orders from
transportation credits was to aveid



27534

Federal Register / Vol. 52, No. 97 / Tuesday, May 20, 1997 / Proposed Rules

potential abuses from undue movements
of milk among the orders to take
advantage of transportation credits. In
particular, handlers were concerned that
milk could be stair-stepped from Order
46 to Order 7, for example, thereby
creating a shortage of milk in Order 46.
Order 46 handlers then would have to
import replacement milk, and their
assessments for fransportation credits
would be used to cover transportation
costs for such replacement milk when,
some argued, Order 7 handlers should
have borne the full cost of importing
milk from the ultimate source. At the
reopened hearing, there were no
problems mentioned in connection with
the provisions applicable to plant
transfers, except for concern that milk
could be moved or stair-stepped among
orders to obtain credits. As a result, the
provisions that prohibit credits to
receipts of transferred milk among the
four orders should remain unchanged in
the final amendments.

Currently, producer milk is eligible to
receive transportation credits as
discussed above. At the reopened
hearing, there was no testimony
suggesting that transportation credits be
eliminated for producer milk. In fact,
the available data shows that during the
months of August through November
1996 far more supplemental milk was
received directly from producers’ farms
than from other order plants. Several
suggestions were made concerning how
to compute such credits in a more
equitable and efficient manner. Since
most of these suggestions have merit,
modifications to the interim
amendments involving producer milk
are provided.

The thrust of the testimony was that
the present method for computing
transportation credits for producer milk
resulted in an overly generous credit as
compared to the method used for plant
milk and, therefore, provided an
artificial incentive to receive producer
milk directly from farms rather than
milk transferred from an other order
plant. The testimony, as summarized
earlier, was quite convincing, with the
exception of Mid-Am's proposal to
exclude the milk of a producer who is
within 85 miles of the perimeter of any
of the 4 marketing areas from
transportation credit eligibility. Such
proposal should not be adopted.

In the interim amendments, producer
milk was nat eligible for a
transportation credit if the producer’s
farm was located within one of the 4
marketing areas or if the farm was
within 85 miles of the plant to which
milk from the farm was delivered. The
tentative decision concluded that it was
“reasonable to conclude that the

markets” regular producers are located
reasonably close to the plants recelving
their milk. Thus, such producers’ farms
are likely to be within the geographic

marketing areas defined in each order.”

At the reopened hearing, Mid-Am
proposed expanding this restriction to
include producers whose farms are: (a)
Within the States of Florida, Georgia,
Alabama, Louisiana, Mississippi,
Arkansas, Tennessee, South Carolina,
Neorth Carolina, or Kentucky: or (b)
within 85 miles of the City Hall in the
nearer of Lake Charles or Shreveport,
Louisiana; Little Rock, Arkansas;
Bvansville, Indiana; Fulton, Louisville,
or Lexington, Kentucky; Bristol,
Tennessee; or Reidsville, or Roanoke
Rapids, North Carolina.

Mid-Am's 10-state exclusion area
would randomly exclude many counties
in Arkansas and Kentucky that are
outside of any of the 4 marketing areas
and should not be adopted. It would be
difficult to justify the exclusion of a
county from transportation credits
simply because of its location within a
particular state. For example, under the
Mid-Am proposal, many counties in
northwest Arkansas and northeast
Kentucky would be excluded from
transportation credits. These counties
may or may not be part of the regular
supply for the 4 markets. By randomty
excluding all territory within a state,
certain counties outside of the 4
marketing areas may be unfairly
excluded. The exclusion of territory
from transportation credits should be
based upon whether that territory is a
regular source of supply for the markets
involved in this proceeding. It must be
noted, however, that simply because a
county is within one of the 4 marketing
areas does not necessarily make it a
regular source of supply for these 4
markets. By the same token, simply
because a county is just outside these
marketing areas does not mean it is not
a regular source of supply either.
However, it is reasonable and
appropriate to use such marketing area
boundaries to define the exclusionary
area since it is apparent that most of the
producers located within these areas
supply plants regulated under these
orders. Furthermore, other performance
measures are used to distinguish
between producers who are or who are
not regular suppliers of these markets.
Thus, the exclusionary area need not be
overly restrictive as proposed by Mid-
Am.

The interlm amendments excluded
the area within the 4 marketing areas
from transportation credits, However,
the use of the marketing area definition
failed to exclude several unregulated
counties within the State of Kentucky

where producers are located and who
could qualify for transportation credits.
These countles are completely encircled
by the Order 7 and Order 46 marketing
areas and are an integral part of the milk
supply for those 2 markets. There can be
no doubt that these counties— Allen,
Barren, Metcalfe, Monroe, Simpson, and
Warren—clearly should be part of the
area excluded from transportation
credits because the surrounding markets
are clearly the regular outlets for this
milk. Accordingly, the order language
should be modified to include these 6
counties in § 100X.82(c)(2) (iii).

The proposal of Mid-Am to exclude
the territory within 85 miles of the cities
mentioned above should not be
adopted. This proposal would exclude
many producers who are located in
counties adjacent to the 4 marketing
areas. These producers may, for the
most part, be regular suppliers of other
markets. For example, there may be
dairy farmers in East Texas who are
within 85 miles of Lake Charles or
Shreveport, Louisiana, from whose
farms milk is delivered on a
supplemental basis to other plants
within the Southeast market that may be
hundreds of miles away. It would make
no sense to exclude these farms from
transportation credits and thereby force
cooperative associations and plant
operators to bring in supplemental milk
from even farther distances when this
closer milk is available.

Not all of the pool distributing plants
regulated under these orders are located
within the 10-state area specified above,
For example, a pool distributing plant
regulated under Order 5 is located in
Lynchburg, Virginia. The interim
amendments dealt with this problem by
specifying that a farm had to be more
than 85 miles from the plant to be
eligible for a transportation credit. This
provision was based upon a suggestion
made by MMI at the May 1996 hearing
restricting supplemental producers to
those who are more than 85 miles from
Louisville or Lexington, Kentucky, or
Evansville, Indiana.

As explained above, the amendments
provided in this decision would
subtract 85 miles from the
transportation credit computation for
producer milk. In view of this
adjustment, it is no longer necessary to
specify that a producer must be more
than 85 miles from the plant because a
transportation credit would not be given
for that distance anyway. In effect, the
origination point for producer milk has
to be at least 85 miles from the plant of
receipt before milk from that point
would receive a transportation credit.
Thus, the language now contained in
§100X.82(c}(2) (1) of the interim
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amendments referring to 85 miles has
not been carried forward to the
comparable revised paragraph,

§ 100X.82(c)(2)(il), of the attached final
amendments.

Mid-Am also proposed certain
changes to the way transportation
credits are computed for producer milk.
As provided in the interim
amendments, all producer milk
classified as Class [ milk is eligible for
the credit. At present, the proportion of
such milk that receives a Class 1
classification is approximately equal to
the utilization of the plant receiving the
milk. Receipts of transferred milk from
other order plants, on the other hand,
are allocated to Class [ based upon the
lower of the receiving handler’s Class I
utilization or the marketwide Class I
utilization. This difference in classifying
supplemental mitk, according to Mid-
Am, has provided an incentive for a
high Class I utilization handler to
receive supplemental producer milk
rather than supplemental milk
transferred from an other order plant in
order to receive credits on a greater
proportion of the supplemental milk.

To correct this bias, Mid-Am
proposed that supplemental milk from
producers should be assigned to Class I
in the same proportion as other order
supplemental milk to determine the
proportion of such milk that is eligible
for the transportation credit. This
modification should be adopted.
Supplemental producer milk should be
assigned to Class I, for transportation
credit purposes, by adding a
paragraph—(c) (2) (i}-—to Section 82
{'Payments from the transportation
credit balancing fund'). This new
paragraph states that the quantity of
producer milk that is eligible for the
transportation credit shall be
determined by multiplying the total
pounds of supplemental producer milk
received at the plant by the lower of the
marketwide Class I utilization of all
handlers for the month or the Class I
utilization of the pool plant operator
receiving the milk after all of the
handler’s receipts have been allocated to
classes of utilization in Section 44 of the
respective order.

Another change that should be made
to the transportation credit for producer
milk has to do with the way the gross
credit is adjusted by the difference in
Class I price at the receiving plant and
the origination point for the load of
milk. At the present time, even though
a farm and an other order plant may be
identically located in another order’s
marketing area, there may be a
difference in the transportation credit
that would apply to milk coming from
those identically-located points under

the provisions of Orders 5, 11, and 46.
The Class I price, adjusted for location,
under Orders 5, 11, and 46, applicable
to a plant in the marketing area of some
other order is not necessarily the same
as the Class I price, adjusted for
location, applicable to that plant
pursuant to the provisions of that other
order. For example, the Class I price to
any plant under the Eastern Ohio-
Western Pennsylvania order is $2.00
plus the basic formula price under the
provisions of the Bastern Ohic-Western
Pennsylvania order, but the Class I price
that would apply to a plant located in
the Eastern Ohio-Western Pennsylvania
marketing area under the provisions of
the Carolina order would be based upon
mileage from specified basing points in
North Carolina; it could be greater or
less than $2.00 plus the basic formula
price. Under the Southeast order, by
contrast, the Class I price applicable to
a plant that is located in the marketing
area of some other order is the Class I
price that would apply to that plant
under the provisions of the order
covering that marketing area, Therefore,
under the Southeast order the
transportation credit for a plant or farm
identically located in another Federal
order marketing area is the same, but for
Orders 5, 11, and 46 it may not be.

In computing transportation credits
for plant milk, the gross credit (i.e., the
mileage times 0.35 cent) is adjusted by
subtracting the Class I price applicable
to the plant under the other order from
the Class I price applicable to the plant
receiving the milk, For producer milk,
however, the gross credit is adjusted by
subtracting this order’s Class I price at
the origination point from this order’s
Class [ price at the receiving plant. As
a result, there could be a difference in
the transportation credit applicable to
plant milk versus producer milk, even
though the plant and farm are adjacert
to each other.

This can and should be corrected for
plants and farms located in Federal
order marketing areas by changing the
way the credit is computed for producer
milk. The adjustment to the gross credit
for producer milk should be computed
as if the origination point for the
producer milk were a plant location.
Specifically, if the origination point is
in another order's marketing area, the
other order Class I price applicable at
the origination point should be
subtracted from the receiving order’s
Class I price at the receiving plant. This
change 1s provided in § 100X.82(d)(3)(v)
of the order language.

A complication arises in the case of
an origination point that is not located
within any Federal order marketing
area, While the other order Class I price

that would apply to an other order plant
that is located in unregulated territory is
known, the same cannot be said for a
farm location (i.e., an origination point
for a load of supplemental producer
milk), In view of this uncertainty, the
most reasonable treatment for such miltk
is to price it under the provisions of the
order receiving the milk. For example,
if an Order § plant in Raleipgh, North
Carolina, received supplemental
producer milk from a farm in an
unregulated county in central
Pennsylvania, the gross transportation
credit for that load of milk would be
adjusted by subtracting from the credit
the difference between the Order 5 Class
I price at the Pennsylvania origination
point and the Order 5 Class I price at
Raleigh.

Another issue, not addressed at the
hearing, must be discussed. It is
possible that milk may be transferred
from an other order plant that is located
in one Federal order marketing area but
is regulated under a different order. For
example, a plant may be located in the
Eastern Ohio-Western Pennsylvania
marketing area but may be regulated
under the Ohio Valley order. In such a
case, a question may arise concerning
which order’s Class I price to use in
computing the transportation credit. In
this situation, the market administrator
should use the Class I price that applies
at that plant under the order in which
the plant is regulated. Thus, in the
example given, the Class I price at the
plant would be the applicable Class I
price under the Ohio Valley order. This
treatment will ensure that the
transportation credit properly reflects
the difference in the Class 1 prices
applicable to the shipping handler and
the receiving handler.

In addition to considering the
geographic location of a dairy farm for
the purpose of determining whether
milk from that farm is supplemental to
a market's needs, attention should be
focused on whether milk from that farm
is regularly associated with the market
or is shipped to the market as needed.

Since the need for supplemental milk
generally drops off sharply after the
month of December or January in all of
these markets and does not reappear,
usually, until the menth of July, it is
reasonable to conclude that the milk of
a producer who is located outside of the
exclusionary areas (the 4 subject
marketing areas or the 6 Kentucky
counties mentioned ahove) generally
would not be needed during the months
of January through June, but might be
needed starting in July. It is also logical
that the milk of a supplemental
producer would not be neé¢ded each day
but perhaps once or twice a week.
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Accordingly, if a dairy farmer was a
regular supplier of the market during
January through June—i.e., a
“producer” on the market for more than
2 of those months--the milk of such a
dairy farmer should not be considered
supplemental mitk during the following
months of July through December.

It would be unduly restrictive to
disqualify a dairy farmer for shipping a
limited amount of milk during one or
two months of the January through June
period, however, because even the
months of January and June can be short
months in the Southeast, and, in fact,
these 2 months can be included in the
transportation credit period. Therefore,
the provision should be flexible enough
to accommodate some shipments to the
market during the January through June
period. Specifically, a dairy farmer
should not lose status as a supplernental
producer if milk is shipped to a market
for not more than 2 months of the
January through June period. However,
shipments during this period should be
of a limited duration. Therefore, not
more than 50 percent of the datry
farmer’s production may be received as
producer milk, in aggregate, during the
2 months of the January through June
period in which the dairy farmer was a
producer on the market. In addition, if
January and/or June are months in
which transportation credits are
extended, those months should nat be
included in the 2-month limit for a
supplemental producer. The
transportation credits would not be
extended to January or June if milk were
not needed during those months, and it
would be counterproductive to penalize
a producer for responding to that need.
Therefore, if January and June are part
of the transportation credit period, a
dairy farmer may be a producer during
those months and, in addition, may be
a producer during 2 of the months of
February through May provided that the
dairy farmer’s producer milk during
those additional 2 months did not
exceed the 50 percent limit.

The interim amendments provided
that 32 days’ production of a dairy
farmer could be delivered during
January through June before the dairy
farmer would lose status as a
supplemental producer. This has been
changed to *'50 percent of the dairy
farmer's production’’ to simplify
reporting and administration of this
provision.

The provisions in the interim
amendments prescribing the
determination of an crigination point for
a load of supplemental producer milk
are continued in this final decision. No
problems were noted with this
provision and no suggestions were made

for changing it at the reopened hearing
or in the post-hearing briefs. The 2
alternatives provided for determining a
supplemental producer milk origination
point are contained in

§100X.82(d) (3)(1).

As noted earlier, there was a great
deal of concern expressed at both
sessions of the hearing about “stair-
stepping’’ milk from one market to

" another, Suggestions were made at both

sessions of the hearing to adopt a net
shipment provision to offset transfers
from a pool plant to other order plants
against supplemental milk brought into
the pool plant within a specified perlod
of time.

This issue can be quite complex,
particularly in large markets, such as the
Southeast market. It may very well make
economic sense to ship surplus milk
from one part of a market (for example,
southern Louisiana in the Order 7
marketing area) to another market that is
short of milk (for example, the Florida
markets) at the same time that bulk milk
is imported for a handler in another part
of the Order 7 marketing area (for
example, a handler in Nashville), Also,
it is entirely possible that milk may be
needed at thie beginning of a month,
while by the end of the month milk
must be exported out of the market for
surplus disposal. Finally, since fluid
milk processors have different bottling
needs, extra milk may be needed on
certain days but not on other days
within the same week.

In response to concerns expressed at
both sessions of the hearing, the 4
orders should contain a net shipment
provision to prevent the type of abuses
feared by proponents of such a
provision. However, in view of the
varying circumstances surrounding the
fluid needs of these markets, the
provision should be flexible enough to
accommodate these varying needs. To
be effective, the net shipment provision
should apply to all supplemental milk
received, either by transfer or directly
from producers’ farms as producer milk.

In applying the net shipment
provision, bulk transfers to nonpool
plants that were made on the same day
that supplemental milk was received at
a pool plant should be subtracted from
the total receipts of supplemental milk
for which the pool plant operator or
cooperative association Is requesting a
credit. In reducing the supplemental
milk eligible for the credit pursuant to
this net shipment provision, the market
administrator should first subtract the
loads of milk that were most distant
from the plant and then continue in
sequence with less distant loads. This

rocedure, which is described in
§ 100X.82(d)(1) of the orders, will

minimize the depletion of funds from
the transportation credit balancing fund
resulting from unwarranted receipts of
supplemental milk,

The net shipment provision will
require accurate accounting and
reporting on the part of handlers.
Specifically, each pool plant operator
applying for transportation credits will
be required to maintain accurate
accounting records of daily transfers of
bulk milk from the plant to nonpool

lants. This is provided in
§100X.30(=) (7) of the order language for
Orders 5, 7, and 48, and § 100X.30(@) (8)
for Order 11.

Although specific proposals were
made to net outgoing shipments from
incoming shipments within a 24-hour
period, this suggestion could prove to be
tedious for handlers, as well as for the
market administrator. Therefore, the
attached amendments provide for
netting based on receipts and shipments
occurring the same calendar day.

The diversion of producer milk to a
nonpool plant was not addressed at
great length at either session of the
hearing, although AMPI did state in its
brief that diversions to nonpool plants
should also be included in a net
shipment provision.

It is certainly a fact that milk is
diverted from pool plants in these 4
markets to nonpoo! plants for Class II
and Class Il use. Each pool plant
operator has a regular supply of
producer milk for its Class [ needs and
that milk should be utilized to the full
extent before importing supplemental
milk, While diversions could have been
incorporated into the net shipment
provision, as suggested by AMPI, there
would be numerous obstacles to '
overcome in doing so. Therefore, we
concluded, on balance, that any possible
benefit of including diverted milk
would be outweighed by the problems
caused by such a complicated provision.

To illustrate one type of problem, for
example, not all supplemental milk may
be needed at a pool plant every day;
some days it may be diverted to a
nonpool plant close to the farm where
produced and hundreds of miles away
from the pool plant where it is received
on a supplemental basis some of the
time. If diversions were included in the
net shipment provision, the milk that is
not needed—i.e., it is diverted to a
nonpool plant—would have to be
subtracted from the supplemental milk
that was needed that day, which could
result in the handler getting no
transportation credit for supplemental
milk received on that day. While a
provision undoubtedly could be written
to distinguish “regular” or ““close-in”
producer milk that is diverted from
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© “supplemental” or “distant” producer
milk in an attempt to overcome these
problems, it would likely be a very
cumbersome provision. If, at some
point, it becomes obvious that handlers
are diverting local milk for
manufacturing use while importing
supplemental milk for Class I use within
the same 24-hour period, appropriate
action should be taken to stop this abuse
of the transportation credit provisions.
In the meantime, however, handlers
should be given as much freedom as
possible to move milk according to their
needs.

At the reopened hearing, Mid-Am
proposed an amendment to that section
of the orders dealing with overdue
accounts. Specifically, it proposed
adding overdue payments to the
transportation credit balancing fund in
the list of late payments to which a late
payment charge would apply.

This proposal should be adopted.
Although handler compliance with the
transportation credit balancing fund
assessment has been excellent thus far,
it is possible that late payments may
occur in the future. Were this to happen,
one handler could gain an advantage
over competing handlers by using
money that should have been paid to
the market administrator. To discourage
this from happening, and to rectify the
situation when it does happen, a late
payment charge should apply to
delinquent payments to the
transportation credit balancing fund.

A conforming change should be made
in Order 46 with respect to the payment
of assessments for the transportation
credit balancing fund and the payment
of transportation credits to handlers. In
the interim amendments, assessments
for the transportation credit balancing
fund were uniformly due on the 13th
day of the month for all 4 orders and,
similarly, payment of transportation
credits to handlers was uniformly set at
the 12th day of the month for all 4
orders. However, Order 46 differs from
the other 3 orders with respect to
payments to and from the producer-
settlement fund, Under Order 46,
payments to the producer-setttement
fund are due on the 15th day of the
month and payments from the producer-
settlement fund are due on the 16th day
of the month, For the other 3 orders,
however, payments into the producer-
settlement fund must be made by the
12th day of the month and payments out
of the producer-settlement fund must be
made by the 13th day of the month. To
facilitate the payments of transportation
credit assessments and payouts under
Order 48, the dates in §§ 1046.81(a) and
1046.82(a) should be changed from the
12th and 13th, respectively, to the 15th

and 16th, respectively, to coincide with
payments in and out of the producer-
settlement fund for that order.

A conforming change also should be
made in § 100X.81 with respect to how
the assessment for the transportation
credit balancing fund is to be
determined. In the interim amendments,
the standard used for determining how
muich the handler assessment would be
each month was based upon the credits
disbursed during the preceding July
through December period or during the
immediately preceding 6-month period.
This paragraph was worded that way
because transportation credits
theoretically could have been in effect
every month of the year. However, as
modified in this final decision,
transportation credits can only be
effective during the months of june
through January and the months of June
and January are subject to a finding by
the market administrator that
supplemental milk is needed for fluid
use,

In view of the change in months for
which transportation credits may be
effective, it is also appropriate to change
the benchmark for determining the level
of such assessments. Specifically,

§ 100X.81(a) should be modified to read
“the total transportation credits
disbursed during the prior June-January
period,” However, in the event that the
funds dishursed are prorated based on
the available funds, the assessment
should be based upon the total amount
of credits that would have been
disbursed as determined by the market
administrator. Although the yardstick
for the balance in the fund can now be
raised to 8 months instead of 6, this
change is necessary to maintain a
balance in the transportation credit
balancing fund that is sufficient to cover
the transportation credits to be
disbursed in the following short

* production period. In other words, if the

months of January and/or June were
included in the prior transportation
credit period, the amount of credits
given during these months should also
be included in the calculation of the
assessment rates for the 4 orders.
Section 100X.77, adjustment of
accounts, of the Carolina, Tennessee
Valley, and Louisville-Lexington-
Evansville orders should also be
amended to conform with the changes
adopted above. Presently, the ordets
lack any instruction pertaining to the
adjustment of accounts in the event that
an error has been made either involving
payments into the transportation credit
balancing fund by handlers or payments
to handlers by the market administrator
from such fund. Therefore, it is
necessary to include such language in

section 100X.77 of these 3 orders to
avoid any ambiguity concerning these
matters, In particular, transportation
credit balancing fund adjustments
should be handled in the same manner
as adjustments to the producer-
settlernent fund, except that additional
transportation credits due handlers
should be made as soon as
transportation credit funds become
available and not necessarily within 15
days of the time that this adjustment is
discovered. A similar conforming
change is not necessary for the
Southeast order because the language
contained in § 1007.77 of that order is
general enough to accommodate
adjustments related to the transportation
credit balancing fund.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth abave, To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the aforesaid
orders were first issued and when they
were amended. The previous findings
and determinations are hereby ratified
and confirmed, except where they may
conflict with those set forth herein.

(a) The tentative marketing
agreements and the orders, as hereby
proposed to be amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of the
Act;

(b} The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing areas, and the
minimum prices specified in the
tentative marketing agreements and the
orders, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, ensure a sufficient
quantity of pure and wholesome milk,
and be in the public interest;

(¢} The tentative marketing
agreements and the orders, as hereby
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proposed to be amended, will regulate
the handling of milk in the same
manner as, and will be applicable only
to persons in the respective classes of
industrial and commercial activity
specified in, marketing agreements upon
which a hearing has been held; and

(d) All milk and milk products
handled by handlers, as defined in the
tentative marketing agreements and the
orders as hereby proposed fo be
amended, are in the current of interstate
commerce or directly burden, abstruct,
or affect interstate commerce in milk or
its products.

Marketing Agreement and Order

Annexed hereto and made a part
hereof is an Order amending the orders
regulating the handling of milk in the
Carolina, Southeast, Tennessee Valley,
and Louisville-Lexington-Evansville
marketing areas, which has been
decided upon as the detailed and
appropriate means of effectuating the
foregoing conclusions. A marketing
agreement that reflects the attached
order verbatim is available upon request
from the market administrator.

It is hereby ordered that this entire
decision and the order amending the
orders be published in the Federal
Register.

Determination of Producer Approval
and Representative Period

February 1997 is hereby determined
to be the representative perlod for the
purpose of ascertaining whether the
jssuance »f the orders, as amended and
as herciyy proposed to be amended,
regulating the handling of milk in the
aforesaid marketing areas is approved or
favored by producers, as defined under
the terms of the individual orders (as
amended and as hereby proposed to be
amended), who during such
representative period were engaged In
the production of milk for sale within
the aforesaid marketing areas.

It is hereby directed that a referendum
be conducted to ascertain producer
approval in the Louisville-Lexington-
Evansville marketing area. The
referendum must be conducted and
completed on or before the 30th day
from the date that this decision is issued
in accordance with the procedure for
the conduct of referenda {7 CFR
900.300-311), to determine whether the
issuance of the attached order as
amended, and as hereby proposed to be
amended, regulating the handling of
milk in the Louisville-Lexington-
Evansville marketing area 1s approved
or favored by producers, as defined
under the terms of the order, as
amended and as hereby proposed to be
amended, who during such

representative period were engaged in
the production of milk for sale within
the marketing area.

The agent of the Secretary to conduct
such referendum is hereby designated to
be Arnold M. Stallings.

List of Subjects in 7 CFR Parts 1005,
1007, 1011, and 1046

Milk marketing orders.

Dated: May 12, 1997.
Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

Order Amending the Orders Regulating
the Handling of Milk in the Carolina,
Southeast, Tennessee Valley, and
Louisville-Lexington-Evansville
Marketing Areas

This order shall not become effective
unless and until the requirements of
§900.14 of the rules of practice and
procedure governing proceedings to
formulate marketing agreements and
marketing orders have been met,

Findings and Determinations

The findings and deierminations
hereinafter set forth supplement those
that were made when the orders were
first issued and when they were
amended, The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

(a) Findings. A public hearing was
held upon certain proposed
amendments to the tentative marketing
agreements and to the orders regulating
the handling of milk in the aforesaid
snarketing areas. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and
procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said orders as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the aforesaid marketing
areas. The minimum prices specified in
the orders as hereby amended are such
prices as will reftect the aforesaid
factors, ensure a sufficlent quantity of
pure and wholesome milk, and be in the
public interest;

{3) The said orders, as hereby
amended, regulate the handling of milk

in the same manner as, and are
applicable only to persons in the
respective classes of industrial or
commercial activity specified in,
marketing agreements upon which a
hearing has been held; and

(4) All milk and milk products
handled by handlers, as defined in the
order as hereby amended, are in the
current of interstate commerce or
directly burden, obstruct, or affect
interstate commerce in milk or its
products.

Order Relative to Handling

It is therefore Ordered, that on and
after the effective date hereof, the
handling of milk in each of the specified
orders’ marketing areas shall be in
conformity to and in compliance with
the terms and conditions of each of the
orders, as amended, and as hereby
amended.

Accordingly, the interim rule
amending 7 CFR Parts 1005, 1007, 1011,
and 1046, which was published at 61 FR
41488 on August 9, 1996, is adopted as
a proposed rule with the following
changes:

1. The authority citation for 7 CER
parts 1005, 1007, 1011, and 1046
continues to read as follows:

Authority: 7 U.S.C. 601-674.

PART 1005—MILK IN THE CAROLINA
MARKETING AREA

§1005.30 [Amended]

2.1n §1005.30, paragraphs (a)(7) and
(a)(8) are redesignated, respectively, as
paragraphs (a){8) and (2)(9), new
paragraph (a}(7) is added, and
paragraphs {a)(5), (a)(6), and (c)(3) are
revised to read as follows:

§1005.30 Reports of receipts and
utilization,
* * * * *

a) * K %

(5} Receipts of bulk milk from a plant
regulated under another Federal order,
except Federal Orders 1007, 1011, and
1046, for which a transportation credit
is requested pursuant to § 1005.82,
including the date that such milk was
received;

{6) Receipts of producer milk
described in § 1005.82(c)(2), including
the identity of the individual producers
whose milk is eligible for the
transportation credit pursuant to that
paragraph and the date that such milk
was received;

(7) For handlers submitting
transportation credit requests, transfers
of bulk milk to nonpoal plants,
including the dates that such milk was
transferred,

* * * * *
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2005 Milk Production and Population in 12 Southeastern States:
Projected 1996 and Actual

Source:

As published

61 Fed. Reg. 37632

(July 18, 1996}

(Tentative Partial Decision,
Emergency Basis)

TABLE

1.—~MIiLX PRODUCTION AND:

POPULATION IN 12 SOUTHEASTERN

STATES 1988—-2010

Year Population Production (Ibs.)
1988 ...... 57,961,000 15,432,000,000
1989 ...... 58,732,000 15,356,000,000
1990 ...... 59,266,000 15,505,000,000
1991 ... 60,265,000 15,362,000,000
1992 ... 61,080,000 15,489,000,000
1993 61,826,000 15,310,000,000
1984 ... 62,767,000 14,984,000,000
1995 ... 63,573,000 14,554,000,000
2000 ... 66,876,000 13,114,000,000
2005 70,471,000 11,603,000,000
2010 ...... 74,066,000 10,092,000,000

Source: Population—U.S. Bureau of the

Census.

Milk Production—Milk Production,
NASS, USDA, Washington, DC.

2005 Actnal
Milk Prod Population
(million Ibs)
Alabama 224 4,557,808
Arkansas 297 2,779,154
Florida 2,271 17,789,864
Georgia 1,398 9,072,576
Kentucky 1,371 4,173,405
FLouisiana 433 4,523,628
Mississippi 381 2,921,088
North Carolina 1,005 8,683,242
South Carolina 290 4,255,083
Tennessce 1,102 5,962,959
Virginia 1,784 7,567,465
West Virginia 194 1,816,856
12 State Total 10,750 74,103,128
1996 Projection 11,603 70,471,000
Difference -7.35% 5.15%

Sources: (Official Notice requested)

Population: U.S. Bureau of Census, web site.
Milk Production: USDA, NASS, Milk Production (2/17/06)(2005 Annual data).



