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JOINT EXCEPTIONS AND COMMENTS
TO THE RECOMMENDED DECISION
BY EDALEEN DAIRY, LLC, MALLORIE’'S DAIRY, INC.
SARAH FARMS, INC., AND SMITH BROTHERS FARMS, INC.

. INTRODUCTION

The Recommended Decision would, for the firg timein the seventy-year history of the AMAA (7
U.S.C. 88601 et seq.), aoply the minimum pricing and market wide pooling provisons of milk marketing
orders to producer-handlers who neither purchase raw milk from producers nor sdll it to handlers. The
AMAA does not provide the Secretary the legd authority, and the record provides no factua basis to
change the long-stlanding exemption of producer-handlers. The Recommended Decision is arbitrary,
capricious, and not in accordance with the law and must be terminated.

Faced with intense pressure from industry giants that compete with producer-handlers and want to
take their market share, the Department ignored its practice of basing decisions on the law and the facts,
and ingtead changed decades long Department policy despite Congressond limitations and the absence
of subgtantial evidence. Producer-handlers in the Pacific Northwest Order, Mallorie's Dairy, Smith
Brothers Farms, and Edaeen Dairy in conjunction with one from Arizona-Las Vegas, Sarah Farms,
present these exceptions and comments to the Recommended Decision.

The Secretary’ s authority under the AMAA islimited to only those provisions whichare enumerated
inthe Act. 7 U.S.C. 8608¢(5) and (7). The AMAA only authorizes the establishment of minimum prices
and pool obligations onmilk purchased fromproducers. Producer-handlers by definition do not purchase
milk. Mykrantz, Tr.93; Christ Tr.1643-44. The Department has long maintained this position by
exempting producer-handlers from such regulations, and Congress has on multiple occasons not only
ratified that interpretation but legidated thet the “legd status of producer-handlers’ (exempt from pricing
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and pooling) must remain unchanged. Congress has not amended or repealed these permanent statutes
expredy or impliatly, a fact which the Department acknowledged and accepted in order reform. The
Recommended Decision exceeds the Department’s authority and is therefore not in accordance with the
law.

In this formd rulemaking proceeding under the Adminigtrative Procedure Act (“APA”), the
proponents bear the burden of proof. 5 U.S.C. 8556(d) (“Except as otherwise provided by statute, the
proponent of arule or order hasthe burdenof proof.”). This burden encompasses not only the production
of evidence uponwhichavaid order canbe based, but also the ultimate* burdenof persuasion.” Director,
Office of Workers Comp. Programsv. Greenwich Collieries, 512 U.S. 267,276 (1994); see Kenneth

Culp Davisand Richard J. Pierce, Jr., Adminigrative Law Treatise 810.7 (3d ed. 1994) (conduding that

the combination of “burden of proof” and * substantial record evidence” standardsinformd “ onthe record”
hearings under the APA imposes a “ preponderance of the evidence” standard of proof.). In other words,
the proponents of the changes to Orders 124 and 131 are required to prove —onthe formal record of the
hearing— the essentid facts of their case. See Fairmont Foodsv. Hardin, 442 F.2d 762, 767 (D.C. Cir.
1971).

Any dramatic departure from established rules that would impose punitive and ruinous costs upon
businesses that have legitimately relied on longstanding precedent must be premised on something more
than the unsubstantiated and self-interested assertions of the proponents. Lehigh Valley Farmers v.
Block, 829 F.2d 409, 416 (3 Cir. 1987). Claimsof proprietary information and privilegedoesnot relieve
the proponents of their obligation to present evidence within thar knowledge and control to prove ther
case. Seeeg. Hearnv. Rhay, 68 F.R.D. 574, 581 (E.D. Wash. 1975) (holding that a party may not

assert aprivilege to shidd rdevant facts“if (1) assertionof the privilege isthe result of some afirmative act,



such asfiling suit, by the asserting party, (2) through the affirmative action, the asserting party has placed
the protected information at issue by making it relevant to the case; and (3) application of the privilege
would deny the opposing party access to information vitd to its defense”) When a party refuses to
produce relevant evidence under its control, an adverseinference arises. See, Brewer v. Quaker State

Oil Refining Corp., 72 F.3d 326, 335 (3d Cir. 1995); McCormick on Evidence, 184-189 (John William

Strong, ed., 4th ed. 1992).

Despite their evidentiary burden, the proponents here have faled to introduce evidence within their
control and, instead, relied upon anecdotesthat have beenassailed as presenting anincomplete picture and
“edimates’ that cannot be verified or cross-examined. See, generally, Herbein (refusing to disclose the
data underlying hisandysis and opinions); McBride (admitting that histestimony about competitioninorder
124 was not based on persona knowledge or that he knew of the revant time frame for his statements),
Smith (opining as to farm production costs without relevant background in order 124 or order 131 and
without knowledge of the affected producer-handlers’ operations); Krueger (refusingto offer isownprice
comparisons against those obtained from Sarah Farms).

To withdand judicid review, the Recommended Decison must result from “reasoned
decisonmaking’. The Secretary must adequatdly explain the agency’ sconclusionsin termsof theevidence
inthe hearing record and the gpplicable legal sandards.  The standards for reasoned decisonmaking are
“drict and demanding.” Motor Vehicle MfrsAss nof U.S,, Inc. v. StateFarm Mut. AutoIns. Co., 463
U.S. 29, 48 (1983). The Department’s action fails to meet the standard of reasoned decisionmaking
because it relies on improper consderations, failsto consder important aspects of the problem, offersa
rationde that isinconsstent with the evidence, or reachesa conclusion that is so implausible thet it cannot

be attributed to expertise or a difference of opinion. See State Farm, 463 U.S. a 43. Inaformd



rulemaking, moreover, the Secretary must consder the record as a whole; he cannot amply disregard
record evidencethat isinconsstent withthe findings and conclusions. See 5 U.S.C. § 706 (directing courts
reviewing agency decisons to consider the record asawhale); Allentown Mack Sales and Service, Inc.
v.N.L.RB., 522 U.S. 359, 366-71 (1998) (reverang NL RB decisionunder substantia evidence standard
because the NLRB had disregarded contrary evidenceinthe record). The Recommended Decision does
not contain sufficient findings to establish the lega basesfor these changes. The Department’ sfindingsare
not supported by substantial and credible evidence inthe record suffident to sustain the proponents’ burden
of proof. The Department also does not provide arationd and credible explanation for its findings and
conclusons and departure from prior decisons. Findly, the Recommended Decison largely ignores
objections and contrary evidence introduced by the opponents.

As the Department declared in rgjecting one of the industry’s earlier attempts to limit producer-
handlersby size:

However, on the basis of the overdl history of the treatment of producer-handlers, a size

consderation, in and of itsdf, isnot particularly relevant to theissue. Even large operdtionsin

relation to the markets they serve have continued to be exempt from ful regulation.

Consequently, any decisionto fully regulate a producer -handler type oper ationmustbe

supported by substantial evidence of disorderly marketing that is a direct result of

producer-handler activity.
54 Fed.Reg. 27179, 27182 (June 28, 1989) (emphasis added).

The Recommended Decision fails to consder whether integrated operations, common in the rest of
the dairy sector and in businessin generd, have a right to continue to exist asthey have since before the

Federal Orderswere even created. Instead, it isabout whether producer-handlers haveto either pay their

competitors to participate in the market or disappear atogether.



“Producer-handlersare dairy farmerswho process milk from their own cowsin their own plantsand
market their packaged fluid milk and other dairy products themselves.”
http://mwww.ams.usda.gov/dyfmos/mib/prod hand dscrp.pdf (June6, 2005). Thisdefinitionfailstoaccount
for the didtinctive featuresof producer-handl er operationsthat render their inclusonin pooling arrangements
unworkable, unfar, and incondstent with the AMAA. Asanintegrated operationthereisno “transaction”
from one entity to another to measure, vaue, or price. Christ Tr. 1643-44. The profit or loss, balance
shest, and return on equity are measured for the entire operation and cannot be divided.

The assumption throughout the Recommended Decision is that if producers succeed by receiving
blend pricesand handlers succeed by paying minimum prices, a producer-handler must be able to succeed
by paying the difference between the plant blend and the FMMO blend price to the pool. Under this
theory, the plant will pay minimum prices and the producer will recaive ablend. Thisassumption, however,
ignores the critical differences between arms-length sales of milk by producers to handlers and the
integrated operations of producer-handlers.

Whenaplant and producer are not part of the same entity, eachis protected fromthe risks associated
with changes in production of the other. Thisisnot the Stuationwithproducer-handlers. Loss of sales at
the plant does not trandate into aloss of production a the farm. A need for moremilk at the plant cannot
be readily met from the farm. A regulated handler with no production of its own purchases only the milk
it needs, at the minimum prices fixed by the order. The handler, therefore, faces no risks from high raw
milk productioncosts; if it costs more to produce milk thanthe class price, the plant dill pays only the class
price. In contrast, a producer-handler absorbs the entire costs of production and is not protected from

periods where the cost of production exceeds class prices. Similarly, a handler who purchases milk can



control the volume of milk so that it pays only on the milk it actudlly needs. That is not the case for
producer-handlers who have to dispose of dl of its farm milk with or without a market.

Because a producer-handler operation cannot be readily separated into a handler and a producer,
the economic consequences of this decison on the opponent producer-handlers are devastating.
Compensatory pool paymentsrequired if this decision is adopted will exceed the operating profits of these
family-owned businesses. Herbein Tr. 3022. These producer-handlers, and hundreds of their employees,
vendors, suppliers, independent digtributors, family operated stores and restaurantsdl face Sgnificant risk.
Moreover, wdl inexcess of thirty thousand consumers representinginexcessof one hundred thousand milk
drinkers oppose this Recommended Decision so strongly that they have submitted their own commentsto
the Department or joined in the petition to terminate this proceeding.

In sum, the Recommended Decision ignores the unique characteristics of producer-handlers
integrated operations, and forces them to pay millions of dollars into the pool without affording them any
offsetting benefits
[I. EXCEPTIONSTO THE RECOMMENDED DECISION

The opponent producer-handlers in accordance with 7 C.F.R. §900.12, present the following
exceptions to the Recommended Decison. 70 Fed.Reg. 19636 (April 13, 2005). They request aspecific
ruling on each exception in accordance with 7 C.F.R. 8900.13a(c).

»  Opponent producer-handlers take generd exception with the findings and conclusions that the

Department has statutory authority to regulate producer-handlers based on size, that changes in

marketing conditions and the existence of disorder have occurred to justify a change in Department

policy, and that the sdlection of three million pounds as a cap is supported by substantia evidence



(induding the diminationof the exemptionand the impaosgition of a higher or lower cap). (Discusson,
Section A, this heading).

Opponent producer-handlers take exception with the finding and concluson that “the legidaive
history indicates that there is authority to regulate [producer-handler] operations.” 70 Fed. Reg. a
19653. (Discussion, Section B, this heading)

Opponent  producer-handlers take exception with the finding and concluson that “the mgor
congderation in determining whether a producer-handler is a large or samdl busnessfocuses oniits
capacity asadary farm.” 70 Fed. Reg. a 19654 (Discussion, Section C, this heading).

Opponent producer-handlerstake exceptionwiththe finding and conclusionthat  producer-handlers
withmorethan 3 millionpounds of Class| routedispositionsgnificantly affect the blend pricereceived
by producers’ and that “a blend price impact of one cent per cwt is Sgnificant.” 70 Fed. Reg. at
19654. (Discussion, Section D, this heading).

Opponent producer-handlerstake exceptionwiththe findingand conclus onthat marketing conditions
and the blend price impact of producer-handlers in Orders 124 and 131 have occurred “since
implementation of Federal milk order reforminJanuary 2000.” 70 Fed. Reg. at 19654. (Discussion,
Section E, this heading).

Opponent producer-handlerstake exceptionwiththe finding and conclusionthat * producer-handlers
with more than three million pounds of route dispositionper monthin boththe Pecific Northwest and
Arizona-Las Vegas marketing areas are the primary source of disruptionto the orderly marketing of
milk.” 70 Fed. Reg. 19654. (Discussion, Section F, this heading).

Opponent producer-handlers take exception with the findings and conclusions that “producer-

handlers with route disposition of more 3 million pounds per month have and are placing their fully



regulated competitors a a comparative sales disadvantage’ and that “the large producer-handler is
able to compete for commercia customers at pricesthat aregulated handler isunable to match” and
that “the competitive pricing advantage of producer-handlersis clearly attributable to their exemption
from paying the difference between the Class| and blend price into the producer-settlement fund.”
70 Fed. Reg. at 19654. (Discusson, Section G, this heading).

Opponent producer-handlers take exception with the finding and conclusion that “the difference
between the Class | price and the blend price is a reasonable estimate of the pricing advantage
producer-handlers enjoy. . .” 70 Fed. Reg. at 19654. (Discussion, Section H, this heading).
Opponent producer-handlerstake exceptionwiththe finding and conclusionthat  producer-handlers
with more then 3 million pounds of route digpositions per month have gained the ability to no longer
bear the burden of the surplus disposal of their milk production.” 70 Fed. Reg. a 19655.
(Discussion, Section |, this heading).

Opponent producer-handlers take exception with the finding and conclusionthat “orderly marketing
[is] akey objective of the AMAA” without regard to consumer interests. 70 Fed. Reg. at 19654.
(Discussion, Section J, this heading).

Opponent producer-handlerstake exceptionwiththe finding and conclusionthat itis proper to assess
producer-handler operations withmorethat three million pounds of monthly Class| route disposition
a pool obligation equa to the Class I/blend price spread. 70 Fed. Reg. at 19654. (Discussion,

Section K, this heading).

The bases for each of these exceptions are discussed below.



A. The limitation of producer-handlers based on size, specifically the imposition of a 3
million pound cap, contradicts expressed Department policy and is not supported by
substantial evidencein the record.

The Department has repeatedly declined to impose minimum pricing and pooling obligations on
producer-handlers and specificaly regected efforts to impose amilar size-based limitations. In order to
effect the dramdtic change contemplated by the Recommended Decision, the Department “must supply
adequate dataand areasoned andyds to support the change.” Lehigh Valley, 829 F.2d at 413. “Smply
assarting that conditions have changed will not support achange inthe agency's positionwithout ashowing
that the assertionis supported by substantia evidenceinthe record.” 1d. The Recommended Decisonfails
to mest this standard.

1 The Recommended Decision violates long-standing Department policy and
contradicts prior administrative decisons.

The Recommended Decison would overturn, without substantial evidence in the record, the
Department’ slong-standing policy, repeatedly ratified by Congress, of exempting producer-handlersfrom
the pricing and pooling requirements of the Federal Orders. The Department itself has recognized thet it
has no authority to impose a scheme of minmum pricing and pooling without purchases. This
Recommended Decison purports to change that.

Since 1988, the Department has considered changes to the producer-handler exemption on at least
four occasions and declined to impose minimum pricing and pooling obligations. 1n 1988, amendments
were consdered to the Texas and Southwest Plains Orderswhenthe Pure Milk and | ce Cream Company
acquired producer-handler status. Those amendmentswould haveimposed avolumelimitation onthesze

of exempt producer-handlers. 1n the Recommended Decision on the proposals, the Department stated:



However, on the bads of the overdl history of the treatment of producer-handlers, a sze
consderation, in and of itsdf, isnot particularly relevant to theissue. Even large operdtionsin
relaion to the markets they serve have continued to be exempt from full regulation.
Consequently, any decisiontofully regulate a producer -handler type oper ation must be
supported by substantial evidence of disorderly marketing that is a direct result of
producer-handler activity.

54 Fed.Reg. 27179, 27182 (June 28, 1989) (emphasis added).

Just one year later, the issue of producer-handler satus was addressed inthe consolidation of the Rio
Grande Vdley, Lubbock-Plainview, and Texas Panhandle orders. The Department rejected AMPI’s
efforts to impose more redtrictive qudification requirements for producer-handlers and to limit purchases
from pool plants to 5,000 pounds per month. The proposa a so attempted to limit the types of customers
a producer-handler could have and excluded them from chain stores and much of the retail market — just
as the proposds suggest here. The Department cited virtudly the same reasons expressed in the
Recommended Decision in the 1988 hearing. Producer-handlers were not disruptive where they were
responsible for the baancing of their own supply. Of particular Sgnificanceisthefact that, like Orders 124
and 131, the Rio Grande Vdley had a sgnificant producer-handler presence. Inthe four yearsleading up
to the consolidation of these marketing areas, producer-handlers accounted for between sevenand eleven
percent of route disposition, 55 Fed. Reg. 43345, 43353 (October 29, 1990), whichis comparable to the
production of producer-handlers in the two orders a issue in this hearing. Despite the same
end-of-the-world rhetoric proponents employed in those earlier gpplications, the market continues to
function in an orderly fashion in those orders, and norma, hedthy competition continues to flourish.

Likewise, in 1992, the Department rejected the efforts of UDA (one of the proponentsin this case)

to impose additiond regulations on producer-handler operations in the Centrd ArizonaMarketing Area

by requiring producer-handlers to produce a minimum amount in excess of their Class| route disposition.
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The Department reasoned that the UDA proposals “lack[ed] objective standards and instead relig[d] on
subjective judgments’ and would otherwise “ pendize producer-handlersand fully regulated handlerseven
whenaP-H wasacting inatotaly unobjectionable manner.” 58 Fed.Reg. 67703, 67705 (December 22,
1993). Theidentica statements can be made about the arbitrary caps proposed hereto addressan aleged
“disorderly marketing” problem that does not exis.

The Department also noted in the 1993 decision that UDA and Shamrock Foods dominated the
Centra Arizona Order in terms of badancing capacity and producer milk. Id. While there are some
additional market participants in the Arizona-Las Vegas Order now, the market is dill dominated by
Shamrock and UDA. If the Recommended Decision is not terminated, competition in Order 131 will be
dtifled and their market domination would be intengfied, to the detriment of consumers.

In another decision which merged severa marketing orders into the former Georgia Order, the
Department rgjected proposals by producer cooperatives that would have prevented producer-handlers
fromsarvicing any wholesde accounts. Indoing so, the Department correctly declared, “ Experienceinthe
marketsinvolved inthis proceeding indicatesthat effective regulation can be achieved without adopting the
type of overly redtrictive producer-handler provision proposed by the cooperative codition. In particular,
there isno basis for absolutely precluding aproducer -handler from having wholesale customers.”
Milk in the Georgia and Certain Other Marketing Areas, 60 Fed. Reg. 25014, 25033 (May 10, 1995).

Fndly, the Department was requested during the course of Federa order reform to address the
producer-handler exemption. Submissions suggesting the curtallment or dimination of producer-handler
regulaions weremade by UDA, AMPI, and Vitamilk Dary. Ex. 18, 21. These arethe very same entities
udng the identical arguments here that they used in thar previous petitions to the Department. Despite

these requests, the proposed rule of April 2, 1999, denied their requests:
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It has been a long-standing policy to exempt from full regulation many of those entities that
operate as both a producer and a handler....Some modifications have been made to the
producer-handler provisions in the consolidated orders for standardization. However, no
changes have been made that would intentionaly regulate a producer-handler that is currently
exempt from regulation under their current operating procedures....One of the public
comments received proposed that the exemption of producer-handlers from the
regulatory plan of milk ordersbeeiminated. This proposal isdenied.
64 Fed.Reg. 16135 (April 2, 1999) (emphasis added).

The Recommended Decision dso contradicts the Department’ s long-standing policy not to regulate
those plants who have not heretofore been subject to regulaion. The Department’s decision on order
reformexplicitly stated that no changes were made to purposaly regulate a plant that has not been subject
to regulation. 64 Fed. Reg. 16026, 16036. Prior to order reform, the Department had smilarly refused
to regulate handlerswho did not chooseto beregulated. See Milk inthe Centrd Marketing Area, 53 Fed.
Reg. 5777 (February 26, 1988) (declining to add certain counties in central Missouri in amarketing area
because doing so would regulate Central Dairy; these counties remain unregul ated today); Milk inthe New
England Marketing Area, 48 Fed. Reg. 29523 (June 27, 1983) (removing Dukes County, Massachusetts
from the marketing area at the request of Seaside Dairy, amilk handler with own-farm production and
over the objection of other regulated handlers).

2. Nodemonstrable changein marketing conditions has occurredsince or der reform.

The Department attempts to justify its Recommended Decision onthe groundsthat the “ overd| dairy
industry marketing structure hg[s] changed significantly in these orders resulting in disorderly marketing.”
70 Fed. Reg. a 19654. Implicit in thiscomment is that these “sgnificant” changes have occurred since
2000 when the orders were implemented by an Act of Congress. It is the law, however, that in order to

change regulaions, the Department “mug supply adequate data and areasoned andysis to support the

change.” Lehigh Valley, 829 F.2d at 413. “Smply asserting that conditionshave changed will not support
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a change in the agency’s position without a showing that the assartion is supported by substantial
evidencein therecord.” Id. (emphasis added).

A review of the Order gtatisticsinthe current hearing and the testimony admitted a the hearing shows
that there is no substantial evidencethat the marketing conditions ineither of thesetwo orders are different
from January 2000 when the current regulations took effect. No change was madethenand no evidence
of the type needed to completely re-write seventy years of producer-handler regulations exists now.

Additiond detailed examination of this point is set forth in Section E.

3. The Department’s selection of a three million pound cap is arbitrary and
capricious.

None of the explanations offered by proponents (in the testimony of Elvin Hollon on behdf of Dairy
Farmers of America Tr.2846-47 and agreed to by William VVan Dam on behdf of NDA, Tr.2921-22.
provide a vaid basis for the impogition of a 3 million pound cap. Studies purporting to establish that
economies of scale for milk processors vanished at 3,000,000 pounds are unreliable. The exemption of
milk handlers processors processing less than 3,000,000 pounds of milk per month from contributing to
the milk processor promotionfund isirrdevant to the regulationof producer-handlers. Theconclusion that
a 3,000,000 pound per month producer-handler could serve “anumber of smdl retall stores’ does not
provideabassfor regulating them. Findly, anecdotd evidence about producer-handlersand their impact
on the blend priceis not “evidence’ of disorderly marketing.

a. The Herbein sudy is unrdiable and, more fundamentally, its conclusions
regar ding the size of producer-handlers do not provide avalid basis for regulating

producer-handlers.

13



Congress has never given the Secretary any authority to regulate handlers based upon their
efficiencies. The argument that producer-handlers in excess of three million pounds have a different
competitive status whichthereforejudifiesremoval of the exemption counters Congressiona acts and this
Department’ s long-standing policy. A perusd of the AMAA will show nothing that even comes close to
authorizing the Secretary to cripple the efficiency of any industry participant. As a matter of law, the
Secretary isrequired by law to do just the opposite and that is encourage the flow of milk to the consuming
public. 7 U.S.C. 8601. The protectionof large handlersfrom competition by producer-handlersis not a
valid basisfor subjecting producer-handlers to the orders.

In aflawed submissionthat fails to meet the Daubert standard for expert testimony, the proponents
provided a*“study” by Carl Herbein with the purpose of showing that plants above 3 million pounds pose
threatsto larger handlersinthe market. The Herbein testimony contained no facts and was based on mere
speculationand conjecture. For thisreason aone, the study cannot be regarded as ardiable basisfor the
3 million pound limit, and its many flaws are detailed esawhere in these exceptions and comments.
Moreover, the producer-handlers were denied effective cross examination of this witness because he
refused to provide the data that he claims supports the “conclusons.”

b. The Fuid Milk Promotion Act does not provide authority to limit producer-
handlers.

The use of the Huid Milk Promotion Act (7 U.S.C. §86402(4)) exemption as a basis for setting the
cap a three million pounds is arbitrary and not inaccordance withthe law. Prior to 1999, the Fuid Milk
Promotion Act defined processors subject to that Act asany processor who processed more than 500,000
pounds of flud milk products. 111999, Congressincreased the 9ze of processors who were exempt from

the fee from 500,000 pounds per month to 3 million pounds per month. P.L. 107-171, Sec. 1506.
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The Huid Milk PromationAct, however, isirrdevant to the producer-handler exemption. Although
boththe Huid Milk Promotion Act and the AMAA bothinvalve milk, the two statutes serve fundamentdly
different purposes. The Fluid Milk Promotion Act is designed to increase consumer demand for milk
through advertisng and applies even to plants that are not subject to any Federal milk marketing order.
The gze of the plants excused from the obligation to contribute reflects the congressiond judgment that
amdller operations should not be required to do so. That judgment, however, is unrelated to the AMAA.
The Huid Milk Promation Act has nothing to do with the regulation of sales by producersto handlers or
marketing conditions for raw milk and does not confer any authority on the Department to regulate the
interna operations of producer-handlersor to requirether participationinthe poolingarrangements. There
is nothing in that statute that authorizes the Secretary to deny producer-handler status based upon size.

c. The Department has explicitly denied that the servicing of wholesale or retail
accountsisrelevant to the producer-handler exemption.

The number of smdl grocery stores that can be serviced under the cap provides no justification for
the 3,000,000 pound cap and only demonstratesthat the real goa of the proponents is to freeze producer-
handlers out of the growing and lucrative segments of the dairy marketplace. While competing handlers
might prefer to confine producer-handlers to servicing asmdl and dwindling ssgment of the market and
reserve for themsdves the larger and more lucrative segments, that does not provide any legd basisfor
restricting the size of producer-handlers. The Department rejected thisrationde in cregting the Southeast
Marketing Area:

Experience in the markets involved in this proceeding indicates that effective regulation can be

achieved without adopting the type of overly restrictive producer-handler provision proposed

by the cooperative codition. In paticular, there is no basis for absolutely precluding a
producer-handler from having wholesde customers.
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Milk in the Georgia and Certain Other Marketing Areas, 60 Fed. Reg. 25014, 25033 (May 10, 1995).

Mr. Hollon's testimony about the ability of a producer-handler to service amdl retal stores merdy
shows that a producer-handler under 3,000,000 pounds per month can supply milk to stores that are
rapidly going out of busness and becoming margindized. Knutson Tr. 2144. As noted above, the rea
purpose of the study and the 3 million pound limit it purportedly supportsisto freeze producer-handlers
out of the larger and growing markets for fluid milk and to leave them exdusvely to the “big boys’ such
asDeanFoods, DFA, NDA, UDA, and Shamrock. Theimplication is that as long as producer-handlers
day in thar place that no one will have any problems. The result oriented character of this study, like the
other dleged basesfor judtificationof the 3,000,000 pound cap, is confirmed by the fact that the study was
performed only after 3,000,000 pounds was sdlected as the cutoff.

Wheat is gtriking about this argument isthat witnessesfromthe Northwest, proposingto limit producer-
handlers, complained about the lack of such small customersand their continuing demise. VVander Pol Tr.
468. It isdisngenuous for the giants of the dairy industry to try to limit producer-handlersto servicing only
those customers that the proponents know will not even exist in the near term.

4, The Department also acknowledges that the 3,000,000 cap is arbitrary and
capricious.

The Department has established the 3,000,000 pound per month solely because that is what the
proponents asked for and not based upon any evidence at the hearing. The Department States that:

Review of the intent of the producer-handler provisonand the marketing conditions arigng from

this provisioninthese orders could warrant finding that the origina producer-handler exemption

isno longer vdid or should be limited to 150,000 pounds per month Class | route dispostion

limit. However, the hearing natice for this proceeding condrains such afindingto aleve of not
less than 3 million pounds per month of Class | route dispositions.
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70 Fed. Reg. at 19654. Implicit in this Satement is that the Department is basing the limit of producer-
handler exemptionnot on substantia evidence of the leve of producer-handler activitythe marketing areas,
but on the view that the producer-handler exemption should no longer exist. It is further recognition that
the decison asto when a producer-handler is “too big” isan arbitrary decison.

B. Congresshasdenied the Department authority to regulate producer-handlers.

The Congress hasintwo ways deprived the Department of the authority it now presumesto exercise.
The plain language of the AMAA limits the Department to establishing minimum prices and pooling
obligations only on “milk purchased from producers.” Further, the long-sanding regulaions exempting
producer-handlers has been legidativey codified.

1. The Secretary has no statutory authority to impose minimum prices or pool
obligations on milk which a producer-handler possesses through its integrated
oper ation.

The Department possesses only that authority Congress provides it and no more. Lehigh Valley
Farmers v. Block, 829 F.2d 409, 413 (3rd Cir. 1987) (“The terms and conditions that an order may
contain are limited to those provided by statute.”) Thus, the Department’ s authority to impose minimum
prices and pool obligations on producer-handlers depends on the authorizing statute. 7 U.S.C. 8 601 et
seg. The plain language of the AMAA, confirmed by common tools of statutory construction, deniesthe
Department any authority to regulate a producer-handler that neither sdis the raw milk it produces to any
handler nor purchases raw milk from any producer. The Satuteisdesigned to regulate only the subset of
dairy production and marketing that occurs in purchase transactions between producers or associations
of producers, and handlers. Other market activity whichisnot inthat subset isoutsde of the Department’s

authority and control.
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The AMAA provisons uponwhichthese orders are based consstently refer to transactionsinwhich
handlers purchase milk fromproducers and the prices at whichthese purchases are to take place, language
which cannot be stretched to encompass the integrated operations of producer-handlers. The statute
authorizesthe Department to fix or provide amethod for fixing “minimumprices ... whichdl handlersshdl
pay, and the time when payments shdl be made, for milk purchased from producer sor associations of
producers.” 7 U.S.C. 8608c(5)(A). (emphasisadded). An Order can provide “for the payment to all
producer s and associations of producers ddivering milk to the same handler of uniform pricesfor dl milk
ddivered by them” (individud handler pool), or “for the payment to all producer sand associations of
producers ddivering milk to dl handlers of uniformpricesfor al milk so delivered, irrespective of the uses
made of such milk by the individua handler to whom it is ddlivered” (marketwide pool). 7 U.S.C.
8608c(5)(B). (emphasis added). These payments to producers encourage seasond adjustments in the
production of milk through “equitable gpportionment of the tota value of the milk purchased by any
handler [as opposed to possessed by own production],” and an adjustment “ equitably to gpportion the
total vaue of milk pur chasedby any handler or by dl handlersamong producers onthe basis of the milk
components contained in their marketings of milk.” (emphasis added). Subsections (D) and (E) continue
thistheme, referring again to milk purchased by handlersfrom producers, and payments made by handlers
to producers.

The words “purchasg’” and “pay” are neither ambiguous nor unclear. Themeaning of both withinthe
statutory context is plain and unvarying. Black's Law Dictionary defines purchase as the “act or instance
of buying” whichnecessarily involvesthe transmissonof property fromone personto another by voluntary

act and agreement founded on vauable consideration. Black's Law Dictionary, 7th Ed. 1248 (1999).
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Because producer-handlers neither pay themselves nor purchase milk, they fal completdy outsde the
datutory authority of the Secretary.

An isolated reference in the AMAA to uniformity “asamong handlers (including producers who are
also handlers).” 7 U.S.C. 8§ 608¢(5)(C), does not support a contrary reading as has been argued by the
proponents. First, because this phrase refers to “producers who are dso handlers’ rather than to
“producer-handlers’ as used e sawhere in the statute, Congressis clearly speaking about something other
than producer-handlers integrated operations. Second, the provision in question dedl's with dlocations
among handlersfor “ the value of the milk purchased by him at the pricesfixed in accordance with
paragraph(A) of this subsection,” 7 U.S.C. § 608c¢(5)(C) (emphass added), and therefore contemplates
that a producer who is aso a handler will be invalved in a purchase transaction. In context then, and
especidly in light of the consstent theme of the statute as awhole, the phrase “ producers who are dso
handlers’ can only mean that those producers who purchase milk fromothersinther capacity ashandlers
mugt make uniform payments and obtain equdized vaue with respect to any milk purchased or sold.
Indeed, that Congress found it necessary to expresdy make the statute gpplicable to this Stuation makes
sense precisdy because the whole Act so0 clearly exempts producer-handlers from regulation that inthose
cases where producer-handlers do purchase milk fromother producers (an occurrence that does happen

and is even addressed within the regulations), explicit authority to govern such transactionsis necessary.

Thisreading of the milk marketing provisons of the Act is confirmed by comparing provisonsin the
same section of the Act that gpply to marketing ordersfor other commodities. Regardless of the definition
of “handlers’ at 7 U.S.C. § 608c(1), the Act limitsordersfor milk to regulationof the purchase of raw milk

fromproducers by handlers. In contrast, with respect to other commodities, the Department is given much
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broader regulatory authority thet is not limited to purchases by handlersfromproducers. For example, the
Department is authorized under 7 U.S.C. 8§ 608c(6) to limit the production of agriculturd commodities
other thanmilk, (8 608c(6)(A)) and to dlocate the amount of suchcommoditiesthat a handler may market
or transport to market (8 608c(6)(C)). The differences in satutory language and regulatory gpproach
between milk and other commoditiesare papable, and reveal Congresssintent to limit the Department's
authority to regulate milk by confining that authority to handlers purchases of raw milk from producers.

Itisacardind rule of statutory constructionthat a statute should be read as a consistent and coherent
whole. The only congtruction of the AMAA that affords a consstent, coherent, and logicd meaning to
every provisonof the Act isone that limitsthe scope of milk marketing orders to arms-length transactions
between producers and handlersthat are separate entities. Extending theordersto producer-handlerswho
neither sell nor purchase raw milk would do violence to the plain language of the Act and render parts of
the Act nonsensicdl.

Ideal Farms, Inc. v. Benson, 288 F.2d 608 (3 Cir. 1961) does not provide authority for the
Recommended Decision in this case and in any event is no longer good law. The Ideal Farms case
consdered whether a producer-handler that purchased some milk could be subject to price and pooling
regulaions like a handler that purchased all its milk or must be exempted like producer-handlers that
purchasednomilk. AlthoughtheCourtinldeal Farmsuphdd the Department's authority to apply pooling
provisions to producer-handlers who purchased some milk, the case did not hold and the Court did not
address the Department's authority to goply pooling provisons to producer-handlers who have not
purchased any milk. In this proceeding, the producer-handlersthat would be made subject to the pooling
provisions purchase no milk save the limited amount permitted under current regulaions and, as such, are

not subject to pricing according to law even under Ideal Farms
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Even if abroad reading of Ideal Farmsmight support the authority of the Department to extend the
Orders to the producer-handlers in this case, it is unlikdly thet other circuits would follow it, much less
extend it, because the decison rests on a flawed gpproach to statutory interpretation that has since been
repudiated by the Supreme Court. The Courtinldeal Farmsreasoned that it would be “illogicd” to treat
acooperative that acted asan agent for itsmembersdifferently froma personwho processed only hisown
production. That is subject to disoute, but is largely irrdlevant here. When the language of the Satute is
clear and unmigtakable, asit isinthis case, and there are no potentialy incons stent statutory provisons a
issue, acourt isnot at liberty to disregard the text of the statute based on its own view of what would be
a“logicd” outcome. See, e.g., United Statesv. Locke, 471 U.S. 84 (1985) (refusing to depart from the
plainlanguage of a statute requiring that damsto federa land be filed “prior” to December 31, eventhough
thisset atrgp for the unwary and it would be morelogica to requirefilingonthe last day of the year, rather
thanonthe day beforethe last day of the year); TVA V. Hill, 437 U.S. 153 (1978) (refusing to depart from
the plain language of Endangered Species Act even though it required the seemingly illogica termination,
inorder to preserve the habitat of asmal and unimportant fishspecies, of a$100 millionhydro-dectric dam
project repeated funded by Congress). As Judge Hastie noted in Ideal Farms “[i]f Congress has used
restrictive language in the rdlevant operative provison of a statute, resort to the overal purpose of the
legidation does not . . . judtify relaxing a stated redtriction in a way inconsistent with any reasonable
congtruction of the redtrictive language itsdf.” 1deal Farms 288 F.2d at 619.

The Supreme Court's decison in United States v. Rock Royal Co-op, 307 U.S. 533 (1939), dso
relied on by the proponents, provides no support for the Department’ s authority to regulate producer-
handlers. No producer-handlerswere party to that litigation, and the Court did not addressthe applicability

of the AMAA to producer-handlersinits decison. The Secretary had issued an Order pursuant to the
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AMAA exempting cooperatives from payment of the uniform price and authorizing payments to these
cooperatives and to certain handlersfromthe producer settlement fund. Thedefendantsasserted therewas
no statutory basis for these exemptions and paymentsto cooperatives. The Court held that the defendants
lacked standing to challenge the payments made by the Order; and that there was statutory authority to
exempt cooperatives under the AMAA. Rock Royal, 307 U.S. at 560-62.

One defendant cooperative chalenged the order onthe additiona ground that it was not obligated to
pay because it was not a handler, but rather an agent of its member producers, and that it distributed the
milk of its producers and paid to them the amount received less expenses. Under the Order thenat issue,
milk recelved froma handler's own farmwas exempt, so that necessarily the only questionbefore the Court
was Whether the cooperative was merely an agent for its membersor acting as anindependent entity. 1d.
at 551, n. 14. In dictum, because the Court had previoudy held that the cooperative lacked standing, the
Court sad that such an “agency” cooperative was subject to the AMAA,; and that, as to such agency
cooperative, the word “ purchased” meant * acquired for marketing.” Crucia to the Court's conclusonwas
that both “sal€’” and “agency” cooperatives were separate entities from their producers and properly
characterized as handlersunder the Act. 1d. at 581 (observing that the cooperative does not have itsown
farm but isitself ahandler under the Act.) Thus, even the agency cooperative engaged in transactions in
which it acquired milk from producers who were separate entities and the cooperative ultimady pad a
price for the milk it sold (the amount it returned to membersafter the sale). The Court aso noted that the
cooperative bought and sold milk from non-members, further solidifying its status as a separate entity

properly characterized as a handler.
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2. Congresshasrepeatedly preser vedthe exempt status of producer-handlers when
amending the AMAA, thus adopting the exclusion of producer-handlers by re-
enactment.

Sincethe 1960s, eachtime Congressamended 7 U.S.C. 608c, Congress concurrently stated that the
Secretary may not dter the legd status of producer-handlers. These repesated congressona mandates
make clear that Congress was aware of the producer-handler exemption and wanted it to continue. As
such, even if the exemption were not required by the text of the AMAA itsdf, the exemption has been
incorporated into the statute through these re-enactments. Put smply, Congress did not ratify the
Secretary’ spolicy but instead legidated the legal status of exemption — an exemption that was not subject
to any limitation on size based on numbers or market share.  The Department may not disregard these
repeeted legidative actions and unilaterdly diminate or curtall the exemption for producer-handlers.

In thisregard, FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000), isclosely on
point. The Supreme Court in Brown & Williamson rejected the FDA'’s effort to regulate tobacco
products notwithstanding statutory language that was far more supportive of adminigtrative authority than
the statutory provisons of the AMAA arein this case. The Court relied heavily on the fact that Congress
had adopted a number of statutes addressng tobacco againg the backdrop of FDA statements that
tobacco was beyond the scope of its regulatory authority. These subsequent Statutes effectively engrafted
the exclusonof tobacco fromthe FDA'’ sauthority into the statute itself and prevented the agency fromlater
atempting to assert that authority agang tobacco companies. Under the reasoning of Brown &
Williamson, Congress' srepeated amendmentsto the milk marketing provisions, whichexpresdy preserved
the exempt datus of producer-handlers, prevent the Department from asserting authority to regulate

producer-handlers that neither purchase nor sal milk.
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For example, in 1968 Congress amended subsections 608c¢(5) and (18) and then stated,

The legd status of producer-handlers of milk under the provisons of the Agriculturd Adjusment

Act, as reenacted and amended by the Agricultural Marketing Agreement Act of 1937, as

amended, shall be the same subsequent to the adoption of the amendments made by thistitle

[amending subsecs. (5) and (18) of this section] asit was prior thereto.

Pub.L. 89-321, Sec. 103. In doing so, Congress ratified the exemption of Smith Brothers Farms and

Mallorie s Dairy who were in existence at that time.

Congress again ratified and codified the exemption of Malori€ s Dairy and Smith Brothers Farms
when it found:

The legd satus of producer-handl ers of milk under the provisions of the Agriculturd Adjustment

Act, as reenacted and amended by the Agriculturd Marketing Agreement Act of 1937, as

amended, shal be the same subsequent to the adoption of the amendments made by this Act

[amending subsec. (5)(B) of this section] asit was prior thereto.
Agricultureand Consumer Protection Act of 1973, Pub.L. 91-524. Innearly identica language, Congress
agan rdified the exemption of the very producer-handler opponents in Order 124 in the Food and
Agriculture Act of 1977, Pub. L. 95-113, Title 1, at Sec. 201, and aso in the Agriculture and Food Act
of 1981, P.L. 97-98. In adopting this language the Senate noted, “This provison insures about 300
producer-handlersthat their status shal remain unaffected by the bill.” S. REP. 97-126, 258. Among those
300 produce-handlers were Mdlorie’ s Dairy, Smith Brothers Farms and Eddeen Dairy.

Congress had numerous other occasions to amend section 608c¢(5) and each time, it confirmed the
legd status of producer-handlers induding the opponents herein.  See Food Security Act of 1985, Pub.
L. 99-198 Section 201; Food, Agriculture, Conservation and Trade Act of 1990, P.L. 101-164.

Hndly, in the order reform decison, the Department denied changes to the producer-handler

exemption:
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Inthe legidative actions taken by the Congressto amend the AMAA since 1965, the legidation

has consstently and specificaly exempted producer-handlers from regulation. The 1996 Farm

Bill, unlike previous legidation, did not anend the AMAA and was slent on continuing to

preserve the exemptionof producer-handlersfrom regulaion. However, past legidative history

is replete with the specific intent of Congress to exempt producer-handlers from regulation. If

it had beenthe intent of Congressto remove the exemption, Congresswould likdy have spoken

directly to the issue rather than through omisson of language that had, for over 30 years,

specificaly addressed the regulatory trestment of producer-handlers. Since producer-handlers
areintended to be exempt frommost regulation, some meansmus beprovidedto determine and

to verify producer-handler status. Accordingly, the market adminigtrator is provided with the

authorityto requirereports and other informationdeemed appropriate to determinethat anentity

satisfies the requirements of producer-handler status. Suchauthority is currently provided in the
orders and should continue.
63 Fed. Reg. 4802, 4939-40 (January 30, 1998). Congressthenordered the Secretary to implement the
order reform decison.  Agriculture, Rurd Development, Food and Drug Adminigtration, and Related
Agencies Appropriations Act of 2000 Pub. L. 106-78, 113 Stat. 1135 (October 22, 1999).
C. The Department’s conclusion that a producer-handler with three million pounds of
Class| routedisposition isa large businessisarbitrary and capricious.

The record establishes that dl four opponent producer-handlers are small businesses because they
employ fewer than five hundred employees. There is nothing in the record to dispute this fact.
Neverthdess, for the firg time, the Department has determined that producer-handler operations greater
than three million pounds of Class| route digposition are not smdl businesses subject to the Regulatory
Hexibility Act, 5 U.S.C. 8 601, et seq. 70 Fed.Reg. a 19636. In its order reform decision, the
Depatment found that all producer-handler organizations in the federal order system were small
businesses. Even then, each of the four producer-handlers submitting these comments exceeded three-

million pounds of Class | route digposition and were consdered smal businesses.

There are 111 producer-handlers of which al were considered smal businesses for purposes
of thisfina RFA, submitting reports under the Federd milk marketing order program.
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64 Fed. Reg. 16026, 16035 (April 2, 1999).

USDA hasaspecia responshility to consider the impact of proposed rulesonsmdl businesses. Had
the Department classified the four affected producer-handlers as amdl businesses, asit had prior to this
hearing, it would have been required to perform an anadyss under the Regulatory Flexibility Act. The
impact onthese producer-handlersisundisoutably severe. Toavoidthisandyss, the Department classified
each of the four producer-handlers as large businesses.

The Department’ s reasoning that, producer-handlers “must be dairy farmers as a pre-condition to
operating processing plants as producer-handlers,” and that, therefore, thar status as small or large
businesses should be measured according to the dairy farmer standards, 70 Fed. Reg. at 19636, makes
no sense and is tantamount to regulating dairy producers. Itisequaly truethat producer-handlersmust be
handlers as a precondition to operating dairy farms as producer-handlers which means that by the same
logic, producer handlers should be evauated as handlers, in whichcase they would be considered a smdll
business if they have less than 500 employees. Asthe Department is permitted only to regulate handlers,
every other handler plant in Orders 124, 131, or any other order for that matter, is considered a smdl
businessif it haslessthan 500 employees. Under the Recommended Decision, the Department will assess
producer-handlers pool obligations as handlers, but has measured their size as producers.

Furthermore, this andys's completely ignoresthefact that aproducer-handler could produce wel over
three millions of farm production each month and not be a regulated plant. If the producer-handler
digtributeslessthan three million pounds of Class| products each month, it will remain unregulated under
the Recommended Decision. A producer-handler’ sactionsasahandler trigger its pooling obligations, not

its actions as a producer.
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Once the Department returns to its prior, and correct, determination of producer-handlers as smal
businesses, the andysis flips Now, as a smdl business, the producer-handlers compete against huge
nationd and internationd businesses. It is a violation of the Regulatory Hexibility Act to regulate and
impaose ruinous obligations on smal businesses for the benefit of much larger oligopolies.

The Department has dso failed to consder the impact that these proposed regulations will have on
other smdll businesses. For instance, each of the producer-handlersfiling these exceptions and comments
sl dairy products to independent milk distributors. These businesses, largely sole proprietorships or
businesses employing a handful of employeeswill be adversdly affected if the Recommended Decison is
permitted to take effect. Someof theindependent distributorshave submitted commentsto the Department
opposing thisdecison. The Department must consider the negetive effect that the revocation of the long-
gtanding producer-handler exemption will have on al of thee smal businesses.

D. Areduction in the blend price of approximately a few cents per hundredweight cannot

providethe basisfor afinding of disorderly marketing.

The degree of blend price disparity discussed in the Recommended Decison and at the hearing on
these proposasis de minimis. Infact, the Department has held that:

The estimated changes in dl the class prices a test under the tentative find decison were so

amd| that no sngle order blend price could have been increased or reduced by more than about

2 cents per hundredweight, or lessthan .2 percent. A change of this magnitude hasto
be considered “ approximately zero” in an analysis of milk markets.

Milk in the New England and other Marketing Areas, 66 Fed. Reg. 54064, 54066 (October 25, 2001)
(emphasisadded). Thus, the suggestion inthe Recommended Decision that aone cent per hundredweight
impact on the blend price is sgnificant conflicts with other decisons of the Department. Likewise, the

Recommended Decision’ s conclusion that the blend price impact of the producer-handler exemptionisa

27



few centsin each of Orders 124 and 131, if accurate, would not provide a sufficient basis for finding that
disorderly marketing conditions exit.

1 The Department’s acceptance of such small price changes as the basis for a
finding of disorderly market conditions conflicts with prior milk marketing
decisions.

In other decisons, with blend price impacts of comparable sze, the Department has consistently
concluded that such smdl differentias are indggnificant and do not justify changes in marketing orders. In
recent decisons, including one rendered after the Recommended Decision in this proceeding, the
Department confirms that the blend price impacts discussed in this decison are inggnificant and cannot
judtify a dramétic departure from long-standing adminigtrative policy.

Blend price impacts of one cent per cwt are not Sgnificant. The Recommended Decision contradicts
the Department’ s expressed stance on what is a Sgnificant blend price digparity. One month &fter the
Recommended Decison in this case was announced, the Department explicitly denied that a blend price
disparity estimated at seven cents for the current year and averaging twenty cents judtified the merger of
marketing orders.

The differences in the weighted average blend prices for the two orders was $0.36 per cwt in

2000, $0.24 per cwt in 2001, $0.21 per cwt in 2002, $0.09 per cwt in 2003, and $0.08 per

cwt in 2004. Over the 2000 to 2004 period, the Appaachian order blend price exceeded the

Southeast order blend price by an average of $0.20 per cwt. . . . Based on thisandysis, the

absence of disorderly marketing conditions, together with the minima and unchanged overlap

between the Appaachianand Southeast ordersinClass| saes and milk procurement areg, the

two orders should not be merged.

Milk in the Appalachian and Southeast Marketing Areas, 70 Fed. Reg. 29410, 29420 (May 20, 2005).

Thisfinding, athough congstent withthe Department’ s decis onsthroughout the administrationof thefederal

orders, cannot be reconciled with the Recommended Decision in the instant proceeding.

28



Last year, the Department reclassfied milk used in the production of evaporated milk fromClasslli
to Class IV. The Department supported its decison by relying on the fact that the resulting decline in
blended producer revenues, while greater than one cent, would be of “minima impact”:

The amendments adopted in the tentative find decison and this find decison should not have
a sgnificant economic impact on dairy producers or handlers associated with Federal milk
orders. . . . The dassfication change should have only a minima impact on the price dairy
producers receive for ther milk due to the amdl quantity of milk pooled under Federd milk
ordersthat isused to produce evaporated milk or sweetened condensed milk inconsumer-type
packages. For example, usng the Department's productiondata provided in the hearing record
for milk, skimmilk, and creamused to produce evaporated milk and sweetened condensed milk
inconsumer-type packages by handlers regulated under Federal milk ordersfor thethreeyears
of 2000 through 2002, the reclassficationof the milk usedto producetheseproductsfrom Class
Il to Class IV would have affected the statistical uniform price for al Federa milk orders
combined by only $ 0.0117 per hundredweight.

Milk inthe New England and other Marketing Areas, 69 Fed. Reg. 57233, 57236 (September 24, 2004).

In 2001, the Department’ s discussion of price variations resulting from modifications to the Order’s
Class Il butterfat pricing scheme dso establishes that the Recommended Decision’s characterization of
aone cent threshold is incongstent with prior decisions.

The edtimated changes in dl the class prices at test under the tentative fina decision were so

amd| that no sngle order blend price could have beenincreased or reduced by more than about

2 cents per hundredweight, or lessthan .2 percent. A change of thismagnitude hasto
be considered “ approximately zero” in an analysis of milk markets.

Milk in the New England and other Marketing Areas, 66 Fed. Reg. 54064, 54066 (October 25, 2001)
(emphasisadded). Similar statements were made regarding Class IV prices.
The cdculated Class IV skim milk price would increase by an average of $ 0.127 per
hundredweight. The calculated 3.5 percent Class IV milk price would increase by an average
of $0.118 per hundredweight, reflecting the net difference betweenthe increase inthe skim milk
price and the very small decline[i.e. 0.9 centg inthe Class|V butterfat price.

Id. at 54086.
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Itiswhally arbitrary that ablend price impact of two centsis*approximately zero” in 2001; that a
variation of 1.17 cents in September 2004 is prefaced with the modifier “only”; and that in May 2005,
seven cents difference warrants no change, but animpact of one cent in this proceeding is “ggnificant.” If,
in fact, ablend price impact of one cent per hundredwelght is significant, then the Department would have
been in error to reclassify evaporated and sweetened condensed milk and would have been obligated to
merge the Appaachianand Southeast Orders. Thebutterfat price changesadoptedin 2002 would likewise
have been erroneous.

Indeed, the blend price impact of retaning the producer-handler exemption in each of the
Department’ sprior hearings was more than one cent. Asdiscussed herein, themarket shareof Class| milk
has not changed since order reform, when the Department reject proposas to diminate the exemption.
Smilaly, ablend priceimpact of greater than one cent was insufficdent to prompt the Department to revoke
the producer-handler exemption in 1988, 1991, 1993, 1995, an 1999; it is ill insufficient today.

Conversly, when the Department has amended the federd orders due to negative impacts on blend
prices, the amounts have been dramaticdly higher than one cent per hundredweight (or evensix cents per
hundredweight). Seee.g. Milk inthe Upper Midwest Marketing Area, 70 Fed. Reg. 19709, 19712, 16.
(April 14, 2005) (describing a blend price reduction of 25 cents per hundredweight); Milk in the Pacific
Northwest Marketing Area, 69 Fed. Reg. 18834, 18837 (April 9, 2004) and Schild Tr.149 (describing
an impact of $755 per month on a 200 cow farm, which equates to 18 centsper hundredweight); Milk in
the Central Marketing Area, 68 Fed. Reg. 51640, 51644 (Augus 27, 2003) (referring to blend price
differences ranging from 32 centsto 91 cents per hundredweight); Milk in the Mideast Marketing Ares,
67 Fed. Reg. 39871, 39881-82 (June 11, 2002) (flawed diverson limitations result in blend price

reductions of 55 cents per hundredweight).
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In short, this Recommended Decision, and this Recommended Decison aone, trests minimal
differencesinblend price as gnificant justificationfor changing milk marketing orders. TheRecommended
Decison, moreover, offersno explanationfor this aberrationd result. Such an unexplaned departurefrom
the Department's uniform precedent violates fundamentd principles of condstency in administrative
decisonmaking. The law that governs an agency's Sgnificant departure from its

own prior precedent is clear. Inthisregard, the agency cannot

do so without explidtly recognizing that it is doing so and

explaning why. . . . The agency has a duty to explain its

departure from prior norms.
NLRB v. Intl. Union of Operating Engineers, Local 925, 460 F.2d 589, 604 (5th Cir. 1972); accord
WLOST.V,, Inc. v. FCC, 932 F.2d 993, 998 (D.C. Cir. 1991).

2. Pricevariations of smilar magnitude are inherent in milk mar kets and thus cannot
be evidence of disorderly market conditions and cannot be eiminated by
regulation of producer-handlers.

Variationsinthe blend price of two to four centsin Order 124 and four to Sx centsinOrder 131 are
not evidence of disorderly marketing. From a pure magnitude standpoint, such smdl differences amount
to afraction of a percent of the blend price. Inthe Pacific Northwest Order, the blend price hasaveraged
$12.77 over the five plus years since January 2000. Accordingly, two cents represents a mere 0.16% of
the blend price. Four cents computes to 0.31%. In the Arizona-Las Vegas Order, the blend price has
averaged $13.18 snceorder reform. Four centsof the blend price equatesto 0.30% of the average blend.
Six cents is 0.46 percent. At mog, the increase in producer revenue that could result from the full

regulation of producer-handlers in these two orders is less than one-hdf of one percent. (Cdculations
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based on data made available by the Market Adminigtrator: http://mww.fmmasesitle.com/statshtm). In
comparison to these higtorica fluctuations, the conclusion that even a Sx cent per hundred weght price
impact is evidence of disorderly market conditions smply cannot stand.

The inggnificance of the market impact cited in the Recommended Decision is confirmed by the
evidence in the record. For ingtance, a witness for Northwest Dairy Association tetified that his
cooperative was re-blending NDA producers as much as twenty cents per hundredweight to account for
cooperative management expensesand for what NDA viewsasflavsinthe Federa Ordersthat overprice
producer milk. McBride Tr.1534-35. (describing cooperative fees, CWT adjustments, awork stoppage
accrua fund, and make alowance adjustment that reduced pay prices for NDA producers by 9.5 cents,
5 cents, 10 cents and 5 cents, respectively). Similarly, a one cent change in the price for commodity
cheddar cheeseresultsinafluctuaioninthe Classl|1 price of goproximately tencents. The range of blend
prices for Order 124 since order reform has been wide, with alow of $10.13 in March 2003 and a high
of $17.45 in May 2004. The average month-to-month change in the blend price has had a magnitude of
45.7 cents. For Order 131, therange and averagefluctuationsaresmilar. (Source: Market Administrator
Data: http://mwww.fmmasesttle.com/stats.htm.)

Inthe absence of disorderly marketing conditions, the proposed change cannot be upheld onthebasis
of increasing producer revenue. Orders 124 and 131 have amore thanample supply of flud milk to meet
the needs of the consumer market and to maintain a generous reserve. Under such circumstances, the
Department has been loathe to increase producer revenue for the sake of generating farmer returns. For
example, Darigold-Northwest Dairy Association (here, a proponent of changesto the Pacific Northwest

Order) requested changesin1993toreducethelocation adjusment for Y akima County, Washington. The
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proposed change was justified on the basis that it would increase returns to producers. The Department
denied the request, stating that:

Current conditions indicate harmonious relaionships within the marketplace. The location

adjustment change proposed isnot neededto prevent disorderly marketing conditionsin'Y akima

County or anywhere within the marketplace. Fluid milk needs are being more than adequately

met, and there appears to be no need to encourage production of milk inthe Pacific Northwest

market by increasing the leve of returns to producers.

Milk in the Pacific Northwest and Southwestern |daho-Eastern Oregon Marketing Areas, 59 Fed. Reg.
8546, 8555 (February 23, 1994). Similarly, there is no need to increase producer revenue here. Doing
so will only stimulate milk production at the expense of producers future well-being.

E. TheRecommendedDecision'sreasoning and findings regar ding mar keting conditions
and the retail environment in Orders 124 and 131 are fundamentally flawed and
unsupported by the evidence in therecord.

The Recommended Decision'seffort tojudtify theimpaositionof alimit onthe sze of producer-handlers
pointsto various changesinthe market that have dlegedly arisensince order reform, but these judtifications
cannot withstand scrutiny.  The Department must specificdly find, based upon substantid evidence in the
record, that market conditions have substantially changed in the short period between January 2000 and
the hearing in August 2003 to judtify a change inthe regulations. The Department recognized that January
1, 2000 (the date that consolidated marketing orders created by order reform took effect) is the
appropriate“look back” period for examiningchangesinmarket conditionsinanOrder. See, 70 Fed. Reg.
29410, 29418-20 (May 20, 2005) (the Department considered proposals to redefine the boundaries of
the Order in the Southeast area of the country). Similar congderations can be found in the Department’s

decisons regarding the former Western Order and regarding the classfication of evaporated milk and

sweetened condensed milk. 68 Fed. Reg. 49375, 49383 (August 18, 2003) (describing the features of
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the Western order adopted during order reform and their operation); 69 Fed. Reg. 9764, 9768 (March
2, 2004) (examining Class pricing relaionships for the period of January 2000 through the date of the
hearing).

Therefore, the Department must show by substartia evidence that the market conditions in 2000
differed dgnificantly from those at the time of the hearing. There is no evidence in the record to
demongtrate a change in the market since 2000. Because the market conditions were the same, the
Department effectively renders two interpretations based on the same facts and based upon the identical
policy. See, Lehigh Valley, 829 F. 2d at 415 (affirming injunction of an order amendment because the
“Secretary offers no explanation as to why these factors are more important in 1985 than they werein
1975.”)

1 The Department affirmed the producer-handler exemption during order reform.

The Department addressed thisidentical issue during order reform, when it flatly rejected proponents
effortsto limit the producer-handler exemption, thus necessarily conduding that producer-handlersdid not
cause disorderly marketing conditions. 64 Fed. Reg. 16135 (April 2, 1999) (“ One of the public comments
received proposed that the exemption of producer-handlers from the regulatory plan of milk orders be
eiminated. This proposal isdenied.”) (emphass added). At that time, Mdlori€ sDary, EdaleenDairy
and Smith Brothers Farms operated as producer-handlers in Order 124 essentidly asthey do today, and
Sarah Farms operated as a producer-handler in Order 131 essentidly as it does today. Nothing in the
operations of these producer-handlersjudtifiesthe radical change adopted by the Recommended Decision.

In 2000, the four producer-handlers existed in both of the orders and that their aggregate market
sharewascong stent withthat they had in2003 at the time of the hearing. Further, these producer-handlers

had the same customer base and presence in 2000 as they did in 2003. The nature of contracts with
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wholesde buyerswasthe same in 2000 and 2003 because thereisno evidenceto suggest otherwise. The
approximate theoretica impact on the blend prices of the orders werethe same. There was no evidence
for Order 131 so the Secretary cannot by law make afinding of achange. For Order 124, the percent of
Class | milk handled by producer-handlersin 2003 was less than it wasin 2000. See tables, infra.
Although there was anecdotd testimony of regulated plants losng sales to producer-handlers there
weresmilar gories of producer-handlers losing sdes to regulated plants. AsDr. Knutson noted, thiswas
the sign of a hedlthy competitive market. Knutson Tr.2151. (“New competition and account switchingis
norma market behavior and not -- and certainly not evidence of chaos.”)
A proponent witness with extengve experience in milk marketing testified that the complained of
“inequities’ have existed for at least forty years.
Q. Okay. Now, you would agree with me that the regulatory terms based upon your
tesimony have not been equa concerning producer/handlers and regulated handlers for
the last 40 years?
A. That's correct.

Christ Tr.at 1632-33.

The proponents aso dlege that the Department may act preemptively to prevent disorderly marketing
conditions from occurring. This argument, however, contradicts the Department’ s stated position in the
Recommended Decisionthat the actual Sze of producer-handler operations must be so large asto disrupt
the market. 70 Fed. Reg. 19636, 19653 (April 13, 2005).

There is no evidence as to any such potential disruption here.  The record shows that in this
supposedly atractive environment for disruptive practices, that snce 1994 there has not been asngle new

producer-handler established inthe Arizona-LasVegasor the Pacific Northwest marketing areas. There
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was no evidence at the hearing of eventhe red possbility of a producer-handler sarting up in either of the
two orders. Inthetwo yearsbetween the notice of hearing and these exceptionsand comments, there have
beennone. Smply asserting that the potential existiswithout afactua showing that there hasbeen agrowth
of producer-handlersinthe affected marketing areas does not congtitute any evidence, let done substantia
evidence. The proponents expressed fear of large producers becoming producer-handlersis unfounded.
At the hearing, ElvinHollonargued that there wereproducersin attendance to * get schooled” onbecoming
aproducer-handler. Hollon Tr.1023. Alan Ritchey, a witness and producer-handler “student,” ceased
to operate a dairy farm before the hearing ended. D. Brandsma. Tr. 2542. Since Mr. Ritchey never
“graduated” and the “school” is now “closed”, it is clear that the proponents prediction is nothing other
thanthe same “ sky isfdling’ rhetoric that has been espoused for decades. See, Borden, Inc. v. Butz, 544
F.2d 312, 319 (7" Cir. 1976).

Inresponseto one of theindustry’ sprior faled attempts to diminatethe producer-handler exemption,
the Department opined that the potentid for market disruption, while present, is not enough. Importantly,
the Department refused to accede to the industry without proof of actual disruption. Milk inthe Texasand
Southwest Plains Marketing Areas, 54 Fed. Reg. 27179, 27182 (June 28, 1989). The expressed policy
of the Department isthat until disruptionexigts, full regulation of producer-handlersis not appropriate. The
Recommended Decisiondeviates from this long-standing policy without dataand evidence supporting the
change.

Asprevioudy noted, the Department hasa soreversed courseonitspolicy defining producer-handlers
asamd|l businessesfor purposes of the Regulatory Hexibility Act andyss. The Department has heretofore

treated producer handlers as “smdl businesses’ based upon the number of employees. In 1999, the
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Department did just that inorder reform. Milk in the Northeast and other Areas, 64 Fed. Reg. At 16037.
Thereislikewise no subgtantia evidence to support this additiond reversd in palicy.

2. The substantial evidence showed that any blend price impact attributed to the

producer-handler exemptionexisted prior to the implementation of order reform.

Class| route digposition fromproducer-handlersis, by definition, dispositionnot priced by the order.

If the Class | disposition of producer-handlers increases, then the blend price impact will increase

accordingly. The evidence from the market administrator conclusively establishes that the blend price

impact of the producer-handler exemption before order reform is substantialy equd to that impact ance

January 2000 as Class | digpositions are actudly decreasing in Order 124:

Class | route disposition of Producer-Handlersin Order 124

2000 2001 2002 2003 2004
Class| Sdesby P-H 18.94085 19.033134 | 18.264592 | 17.589262 | 16.092792
(million Ibs/mo.)
Change from prior year na 0.49% -4.04% -2.71% -8.51%
Average Annua Change 2000-2004 -3.76%

Source: Exhibit 5, Table 11 and Market Administrator Statistics (Monthly Bulletins); Cdculaions

performed

Looking at the gatidtics for the years immediately prior to order reform conclusively establish that this

pattern of decline;

Class | route disposition of Producer-Handlersin Prior Order 124

1997 1998 1999

Class| Salesby P-H 17.442 16.615 17.216

(million Ibs/mo.)
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Change from prior year na -4.74% 3.62%

Average Annua Change 1997-1999 -1.30%

Average Annua Change 1997-2004 -1.11%

Source: Market Adminigrator Statistics (Monthly Bulletins); Caculations performed

It iswrong to characterize thisimpact as a change since the implementation of order reform.

Theimplication that blend price reductions have occurred since order reform is Smply wrong. 70
Fed. Reg at 19654. Theleve of producer-handler activity in the Pacific Northwest has remained stagnant
sgnce 2000. Similarly, the record is devoid of evidence to show that any impact on the blend price from
producer-handler operationsin Order 131 have arisenaince order reform. This lack of evidence must be
held against the proponents who have the burden of proof.

3. “Growing concern” of marketplace changesis not evidence of actual disorderly
mar keting and is not substantial evidenceto support a changein policy.

The industry’s “growing concern” that producer-handlers will sl dl of their supply to large retail
customersand shift the balancing to the regulated market is not evidenceof actual disorderly marketing and
is not substantial evidence to support achangein policy. Similarly, the “potentid” for producer-handlers
to have certain types of sdesis not an adequate basis for regulatory change. Proponentsargued and the
Department has adopted a postion that if something could happen in the future, the Department should
regulateit. But “could haves’ are not enough. If cow manure was gold, producers could give their milk
away. Speculdion by the Department is equdly fanciful. See Borden, Inc. v. Butz, 544 F.2d 312, 319
(7™ Cir. 1976) (No substantial evidence to support Secretary’ s decision when the testimony “ consisted

of hortatory, conclusory and speculative opinions and opinions.”).
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Missng in the record is the evidence of any new producer-handler in the marketing aress, let done
alarge one, snce 2000. There have been no new producer-handlers in the Pacific Northwest in thirty
years. The same market “potentid” of which there is “growing concern” existed in 1995 and theresfter
whenthe Department took commentsonorder reforminduding proposal's to remove the producer-handler
exemption. It did not happen then. It has not happened since. As the courts have said, prospective
potentia must be based on past experience. Fairmont Foods Co. v. Hardin, 442 F.2d 762, 772 (D.C.
Cir. 1971).

Further, evidence mugt be limited to the affected marketing areas. See 7 U.S.C. § 608¢(11)(a),(c).
Evidence, for example of activity in the East is not evidence of the same in the Northwest or even in the
Northwest for the Arizona-Las Vegas marketing area. As one proponent witness stated,

Q. Okay. And what evidence in — should the secretary be considering with respect to these
proceedings?

A. | beieveby rule, he' srequired to congder evidencerelating to marketing conditionsin these
two orders and none other.

Christ Tr.at 1587.

F. The record is devoid of substantial evidencethat producer-handlersare the primary
source of disruption to the orderly marketing of milk or even that disruption is
occurring.

The proponents had the burden of provingtwo essentid factsto support the Recommended Decison:

(2) there exigt disorderly marketing conditions resulting from the presence of producer-handlersin Order
124 and Order 131; and (2) the impodtion of a 3 million pound cap represents the point at which a
producer-handler created disorderly marketingwithin each of the orders. Proponentsfailed to prove ether

one of these.
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Disorderly marketing is not occurring in either Order 124 or Order 131. There has been no
interruptioninthe amount or quaity of milk supplied to consumersinthe Peacific Northwest and in Arizona:
Las Vegas. There has been no suspension of any order terms, no emergency hearings, no disruption of
suppliesto the fluid milk, no shortages of milk ingrocery stores, no substantia milk movinginor out of the
order asaresult of the existence of producer-handlers. There hasbeenno rushof producerswithdrawing
fromthe pool ineither Order 124 or Order 131. Rather, the number of producer-handlers has decreased
and the volume of milk produced and sold by the producer-handlers has decreased. Moreover, there has
been no evidence showing any inability of the poal to continue to operate as it has operated for the last
seventy years.

The proponents dleged, and the Recommended Decision adopted as fact, that Vitamilk, a pool
handler, was put out of busnessby a producer-handler inOrder 124 because of anunnecessarily low sales
price. 70 Fed. Reg. at 19640. Contrary to the Recommended Decision's conclusion, the record reveds
that Vitamilk went out of business because Kroger and Safeway (pool handlers verticdly integrated into
their retail operations) merged with Vitamilk customers who accounted for approximatdly fifty percent
(50%) of Vitamilk's business and Vitamilk was not able to obtain a sufficient number of new digtributors.
Vander Pol Tr. 468, Ex 52ap.3. Mr. Vander Pol of Vitamilk testified that Vitamilk logt a customer to
EdaleenDairy, aproducer-handler, but there was no testimony fromthat customer asto the reason(s) why
the business was logt, and the uncontradi cted testimony was that such business represented no more than
a truckload (50,000 pounds) of milk aweek, amounting to a negligible impact on Vitamilk's 14.2 million
poundsamonthof business. D. Brandsma Tr.2543-44. Therewasdsotestimony that Vitamilk took away
customers from producer-handlers; that it was unwilling to be flexible in its marketing policies to school

systems, and that its employeeswere unionized, leading to higher than average costs. Vander Pol Tr.475,
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477. Inshort, it may have been unfortunate that Vitamilk failed, but thefactud recordisthat thefalurewas
not caused by producer-handlers.

In an effort to substantiate their position without presenting actua data from actud transactions, the
proponents hired anumber of “experts’ who speculated about costs and market conditions. Each of these
experts provided only generdlized statements and theories without reliance on actual costs and actual
transactions. The conclusions reached by each of these “experts’ were contradicted by the evidence at
the hearing and by the actua experts in the fidd retained by the producer-handlers. Nonetheess, the
Recommended Decison unquestioningly accepts their opinions as valid without acknowledging the
powerful contrary evidence in the record or addressing the serious flawsin their methodologies.

For example, the opponents experts, Dr. Knutson and Mr. Morrison, tedtified that the studies
prepared by the proponents experts were scientifically valueless and factually erroneous. The Herbein
study, upon which dl of the proponents experts rdied, used unverified “industry data’ to conclude that
producer-handlers “just had” to be sdlling below Class | pricing. Because this “study” could not be
properly cross examined let done scientificdly verified, it must betotaly rejected aswel as the testimony
that relied uponit. Indeed, it isevident that this study represents apost-hoc rationdization for the $3 million
dollar monthly limit on producer-handlers, which (as conceded by the proponents own witnesses) was
selected long before the study was commissioned. Herbein Tr.at 3045. The opponents also presented
evidence, dicited in some cases from proponents own witnesses, that regul ated handlers could matchthe
prices of producer-handlers. See e.g. Krueger Tr.3090-91.

The opponents further demonstrated that Herbein's analysis was fatally flawed, was biased, was
based on data that were not comparable, and was without consideration of the actua datain Order 131.

It wasfurther shown that Cryan, Hollon, and othersrelied onHerbein’ sstudy for their ownandyss. Since
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they did rdy upon the Herbein data, the conclusions of the other experts of proponents were worth little.
Instead of ahardy critica review, however, the Recommended Decisionaccepts the proponents’ “ experts’

conclusons without consideration of their glaring deficiencies, and as if handed down in graven stone.

Dr. Knutson's testimony summearizes some of the methodologicd faults in the Herbein “study”:

Only two of the plants were P-Hs, both being substantialy smaler than the P-Hs impacted by

this proposa. Yet, Mr. Herbein generaized asiif dl of the plants were P-Hs. Mr. Herbein's

sample plants were located outside of the Arizona-Las Vegas and dmost entirdy outside of

Pacific Northwest Orders with subgtantialy no demonstrated comparability of product mix,

processing, or digtribution conditions. Even at that, there was no indication that they were

randomly sdlected. In fact, there was adverse sdection in that these plants were not only not
representative of the P-H niche; they were dso amdl firms that have for years had problems
aurviving.  In other words, Mr. Herbein's data represents an unrepresentative worse case
scenario that is completey usdessin this hearing.  Then an error was made in making regiond
cost adjusted by using the CPI rather than the PPI (Producer Price Index).
Knutson, 2140-41; Exhibit 44, page 9.

The conclusionreached by Dr. Knutsonas to the Herbein testimony isthat, “Mr. Herbein'stestimony
isof no vauein ether drawing the condusions he reached or asabass for decisionregarding the proposal
to fully regulate P-Hs.” When atheory fliesin the face of the hearing evidence, the rationa decison isto
reject the conjecture and to adopt the facts. The Recommended Decision does the opposite.

The actua evidence of pricing of milk within the marketing areas destroyed the central thesis of
Herbein's study (producer-handlers sdl milk at acost lessthanaregulated handler could sdll). During the
cross examination of Hein Hettinga, co-owner of Sarah Farms, proponents placed into evidence market
adminigrator prepared documents showing the minimum Class | prices for various sizes of consumer

products. They aso submitted price announcements by Sarah Farms for the same period. The spread

between the announced price by Sarah Farms and the minimum price was consstent with Kroger’'s
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testimony that the raw milk component of processed milk represented 70% of the cost. Hitchell Tr.216.
Further, Mike Krueger of Shamrock Foods, tedtified that it could profitably sl milk at the prices
announced by Sarah Farms. Krueger Tr.3090-91.

A digtributor for Smith Brothers Farms testified as tothe priceswhich he purchased milk at wholesde.
BlisTr. 2109 (describing amarkup of 30-40 percent onhisprice from Smith Brothers). Those prices, too,
were in excess of the theoretica price proposed by Herbein in his “study” and consstent with that of
Hitchel’ s testimony.

Had there been, as a matter of fact, true price undercutting by producer-handlers in this market, it
would have been asmple matter for the proponentsto provide specific evidence of their cost of milk and
prices at which they were forced by competition to sell in those markets. The record istotally devoid of
any suchinformation. The only concluson which afact finder can draw from thislack of evidence by the
proponents is that the evidence would not support their contention.  As a result of the absence of any
evidence that would support their position, the proponents were forced to hire Herbein to make up
numbers that would assst them in their cause.

Merdy having someone clam to be an expert is not enough. Instead, actua evidence is required,

Moreover, the tesimony of the proponents of expansion conssted of extremely generd and

speculative opinions. The experts werenot able to provide specific examples of the problems

they dleged were occurring as aresult of the falure to regulate the twenty-county area under

federa orders.

Lehigh Valley, 829 F. 2d at 416. Indeed, Daubert v. Merrell Pharmaceuticals, Inc., 509 U.S. 579
(1993) and its progeny, which establish a new regime for the trestment of expert testimony in civil cases,
reflect the recognition that some purported expert tesimony is so lacking in any scientific/andyticd bess

that its admission to the factfinder under the guise of expert analysis would be mideading to the point of
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being adenid of due process. TheHerbein“sudy” fdlsinto that category; the Department should not even
have considered it, much less relied upon it as the cornerstone of the Recommended Decison. Oncethe

Herbein sudy is removed from the proponents testimony, moreover, their dready weak case collapses.

G. Thehearing evidence establishesthat pool handlers can, and successfully do, compete

with producer-handlers.

It is an undenidble fact, on which both proponents and opponents have agreed, that there is
competition within the dairy industry, and that customers move somewhat frequently from one handler to
another; and for reasons which may or may not relate to price. See, e.g. Knutson Tr. 2151 (account
switching is normd market behavior.) Krueger Tr. 588 (discussing qudlity as a factor). Thus, the
circumstance that a customer moved from a pool handler to a producer-handler, or vice versa, proves
nothing. There is no substantia evidence in the record to support the conclusion that fully regulated
handlers cannot compete with producer-handler’ s due to anintringc price advantage. |nmany cases, pool
handlers were indeed able to take away customers from the producers-handlers. Ex. 22, Fn5, 9. The
Recommended Decison’s condluson that such shifts were made for reasons other than price is
contradicted by the record and is peculative, if not an outright falsity.

In fact, Department representatives offered, and the Secretary accepted as fact, testimony that
regulated handlers regularly and successfully compete againgt other handlers exempt from regulation:

Mr. Wise explained that Arizona handlers, induding three Maricopa County, Arizonahandlers,

Safeway, Kroger, and Shamrock, which are in the same marketing area as Clark County,

Nevada, and are also regulated under the Arizona-Las VVegas Milk Marketing Order, ship milk
into Clark County, Nevada [and compete againgt unregulated dairies in Clark County.]



InreUnified WesternGrocers, Inc., AMA Docket No. M-1131-1, 2004 WL 2189171 at 8 (September
20, 2004).

Evidence from the hearing and events that have occurred since the close of the hearing demonstrate
that the regulated handlers clams of inability to compete are Smply wrong.

The record demongtrates that Sarah Farms lost about the same amount of business to pool handlers
in Order 131 asit gained. Sarah Farms gained business with Costco and Sam's Club that amounted to
roughly 550,000 gdlons monthly in 2003, while Shamrock took away Wal-Mart, Food for Less, severa
Target stores, Basha sstores, and other accounts fromSarahFarms, amounting to gpproximately 450,000
gdlons monthly. See Exhibit 22. While the proponents sdf-serving statements have been that they did
not gain businesson price, but gained it only on other issues, there is no independent evidence onwhy the
accounts moved, in ether direction.

Regulated handlersdid not stop eroding SarahFarms' customers after this hearing ended. Shamrock,
one of the proponentsin Order 131, has underpriced Sarah Farms and taken away seven Basha s stores
in Tucson, Arizona. Declaration of Hein Hettinga dated June 9, 2005 (* Hettinga Declaration”) 115. This
supplementd evidence is important for a number of reasons; not the least of which is that Shamrock
identified the seven Tucson Bashas' as a critica example as to why it needed the Department’s help in
order to “ compete” with Sarah Farms. Swanson Tr.3068, Krueger Tr. 3084. Thered evidence proves
the opposite — as the smdlest handler inOrder 131, Sarah Farms cannot competein Order 131 with such
a large and powerful handler. Importantly, too, is that assertions of pool handler failure caused by
producer-handler inroads were (and are) shown to be pure fiction.

Likewise, the record shows that Sarah Farms did not grow onthe basis of taking businessaway from

the pool handlers. Rather, the testimony was that Sarah Farms' business grew in part because of the
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growth of its exigting customers, with which Sarah Farms concurrently grew; and in part asaresult of a
withdrawa of Carnation from the dairy business in Arizona; a withdrawal that was caused not by the
competition from aproducer-handler, but by the competitionwith pool handlers. Carnation’s withdrawal
resulted in a business vacuum into which Sarah Farms was able to step, and to develop its business, even
though Shamrock actualy took the lion’sshare of that business. Sarah Farmswasalso aided by the growth
of exiding customers suchasFood City, whichafter the bankruptcy of Southwest Supermarkets, took over
severa Southwest Supermarket tores, and which expanded the volume of the existing customer base of
SarahFarms. This growth has enabled Sarah Farms to increase it’ s volume inthe marketpl ace, avolume
that is il minuscule compared to Shamrock and UDA which, together withthe proprietary retail/nandler
units such as Safeway and Kroger, control the vast mgjority of milk saleswithin Order 131. See Hettinga
Tedtimony, Exhibit 53.

It isone of the least understandable conclusions in the Recommended Decision that the Department
opinesthat Sarah Farmsisandleged threat to the AMAA becauseit has purportedly gained perhaps 15%
of the flud milk market in Order 131. In contrast, Shamrock and the other large handlers, with
approximately 85% of the market, and who continue to take sgnificant business away from Sarah Farms,
aredlegedly not athreat. See Hettinga Declaration §5, 7. Thereisno directiveto the Department in the
AMAA to promote monopoly or oligopoly inthe milk markets. Theeffect of the Recommended Decision,
however, doesjust that.

In Order 124, the hearing evidence equdly pointed to hedthy and vigorous competition among
regulated handlers and producer-handlers dike. In the intervening months, regulated handlers have
continuedto pricetheir productscompetitively with producer-handlers. Specificaly, Smith Brothers Farms

lost school milk bids to Wilcox Dairy for the Puydlup and Sumner school digtricts.  As school milk
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contracts, these customers are determined wholly based on price. Wilcox’'s bids are lower that those of
Smith Brothers. Declaration of Alexis Koester dated June 10, 2005 (“Koester Declaration”) § 5-11.
These are supposedly the same accounts that regul ated handlers smply could not competefor. VanderPol
Tr.472; HollonTr. 1098. Independent jobberswho purchase milk from Edaeen Dairy havelost accounts
to other digtributors sdling milk fromregulated handlers. Riverside Digtributing, an Edaleen distributor, lost
fifteenRite-Aid stores to a supplier of Safeway milk. Declaration of Jerry Handlos dated June 10, 2005
(“Handlos Declaration”) ] 4-7. The prices for Safeway milk are as much as five cents per gdlon lower
thanmilk from Edaleen. Handlos Declaration 1 11. According to Mr. Handlos, the pricesfrom Safeway
are conggently lower thanthose offered by Edaleen Dairy. Handlos Declaration 1 13. This corroborates
the statements of Eric Hintoff of Medosweet Farms who haslost sdes of Eddeen Dairy products on the
basis of priceto regulated handlersinduding Safeway and Wilcox. Declaration of Eric Hintoff Dated June
9, 2005 (“Hintoff Declaration”) 5-7. Mr. Hintoff remains an Eddeen Dairy digtributor primarily on the
bass of qudity. Hintoff Declaration ] 8.

H. Therecord doesnot support the conclusion that the producer-handlers possessaprice

advantage equal to the difference between the Class | price and the blend price.

The Department has eschewed defining the source of pricing differences anong milk handlersdueto
the inherent speculation as to therr origin.  The record here provides no verifiable evidence, only
speculation, as to the source of dleged but unproven systemic pricing advantages of producer-handlers.
Because thereis no adequate data to support the conclus oninthe Recommended Decis on concerning the
dleged “pricing advantage’, this finding cannot stand.

1 Thepricepaid for a gallon of milk isa function of innumerable factors, only one

of which isthe cogst of purchasing or producing the raw product.

47



Retal price is not a function of raw milk cost adone, but of dl costs of production, processng,
packaging, transport and overhead. As the Department concluded in arecent 15(a) hearing:

The Secretary of Agriculture cannot ensure a ‘levd playing fidd' among competing handlers.

There are too many congantly competing variables, many of which are beyond the Secretary

of Agriculture's control.

InreUnified Western Grocers, Inc., AMA Docket No. M-1131-1, 2004 WL 2189171 at 9 (September
20, 2004). InUnified Western Grocer's, the Department found that unregulated plants in Clark County,
Nevada, do not impose a trade barrier on other partidly regulated plantsin Cdifornia selling into Order
131. Indismissang the petitioners complaint that competing againgt an unregulated plant was not feasible,
the Department found that minimum prices set by state interests in California and Nevada, over-order
premiums, freight costs and fudl and energy expenses are but some of the “myriad” of factorsthat al affect
the costs of purveying milk to retall markets. 1d.

Here, handlers in favor of limiting the Sze of producer-handlers have made virtualy identica
arguments. That is, they claimthat they cannot match the prices offered by producer-handlers exempt from
minmumpricing and pooling. Just as the Secretary could not determine inUnified Western Grocer sthat
lack of regulationtrand atedinto the inability to competeinregardsto Clark County plants, the same finding
is demanded under these facts. If the Clark County exemption does not, ipso facto, conditute a pricing
advantage, then the long-standing exemption from minimum pricing and pool obligations applicable to
producer-handlers cannot congtitute one either.

2. The Department cannot conclude from therecord that producer-handlers hold a
“pricing advantage” attributablesolely to the producer-handler exemption or that
anaccuratemeasur e of any such “ advantage” isthe difference betweenthe Class

| priceand the blend price.
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Thereisno evidenceinthe record that producer-handlers as agroup have any price advantage; much
less one equivdent to the difference between the Class | price and the Blend Price. What the evidence
does show isthat pool handlershave dways been comptitive, that they have consstently taken business
away from producer-handlers, and that they have been able to do so on the basis of price. Flanagan Tr.
2353-54; Koester Tr. 1781. Producer-handlers, infact, have been declining in number and participation
in the market for many years, and continueto do so. Ex. 7; Table 4; Ex. 10; Koester Tr. 1779. Thisis
evidence of aprice disadvantage. In an effort to avoid the ineluctable conclusion that no sgnificant price
advantage exists for producer-handlers, the proponents have grounded their alegations of unfairness and
disorder on the theoretica assertion that the Class | - blend difference is an absolute advantage to
producer-handlers. If thisistruetoday, it hasbeenequdly true for over 70 years. Similarly, for over 70
years, the Department has denied the vaidity of the claimed price advantage.

Moreover, there is no evidenceinthe record of any specific insanceinwhicha regulated handler has
lost business to a producer-handler onthe basis of price and the price advantage can be attributed to the
exemption rather than the other myriad of factors that affect retall prices. To the extent that any
producer-handler has an dleged “price advantage’ it does not arise from the Class I/cost of production
differentiad, even where such a differentid exists. Instead, a so-called “advantage” can result from a
producer-handler’ s production efficiencies or marketing decisions. See, e.g., Unified Western Grocer s,
2004 WL 2189171, at 9, 13.

There is no evidence in the record establishing what a producer-handler’ s costs of production are,
which is a necessary predicate to determining whether there is a pricing advantage. The Department’s
conclusionthat the difference betweenthe Class| price and the blend priceis a reasonable estimate of any

such “pricing advantage’ is arbitrary and capricious. See 70 Fed. Reg. at 19654.
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Without knowing the actua costs of production, the Department cannot say whether a
producer-handler has a lower cost of raw milk to the plant than a regulated handler, and the record
contains no evidence that the producer-handler's actua costs of production were equa to, or lower than
the blend price. To the contrary, the opponent producer-handlers' unchallenged testimony was that such
productioncosts have been higher than the blend in some recent years. Koester Tr. 1784; Heerspink Tr.
1990. Thisis hardly the evidentiary foundation necessary for the Department to change 70 years of
producer-handler policy.

I. Producer-handlers continue to bear the burden of the surplus disposal of their milk

production.

The Department fails to point to adequate data and record evidence or to explain its concluson that
producer-handlersare, “not assuming the entire burden of balancingtheir production.” Assuch, thisfinding
is arbitrary and capricious. Without actud evidence, the Recommended Decision spesks of producer-
handlers shifting their balancing obligations only in terms of speculation and conjecture:

[P]roducer-handlers with more than 3 million pounds of route dispositions per month have

gainedthe ability to no longer bear the burden of the surplus disposal of their milk production.

Thisrepresentsasignificant development that warrants the needfor regul atory actionbecause

producer-handler exemption from the pricing and pooling provisions of the orders has been

rationdized on the basis that producer-handlers bear the entire burden of balancing their own
production. . . . A changing retal environment givesriseto the potential of producer-handlers
entering into sales agreements with retailers to furnish the retailer with as much milk as the
producer-handler can ddliver.
The “&hility” to avoid the burden of balancing does not establish that this has in fact occurred. Likewise,
the “potentiad” for contracts in which aretailer takes as much milk as aproducer-handler canddiver does

not establish that any producer-handler operates in such a context. The Recommended Decision then

compounds this speculation with further speculation that:
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[(Jnsuchamarketing environment, the regulated market’ s pooled producers essentialy become

the resdua suppliers of Class| milk to the market whena producer-handler’ s productionis not

ableto stidfy the fluid milk demands of their customer. The retailer need only purchase milk

from fully regulated handlers to offset what a producer-handler is not able to supply. Thisis of

growing concer n to both producer and regulated handler interestsinthe Pecific Northwest and

the Arizona-Las V egas Marketing Areas because consumersare buying an increasing share of

their grocery needs from discount outlets.

70 Fed. Reg. at 19655.

This“sgnificant deveopment” hasexisted inthe Arizonamarketing order at least tenyearsbeforethe
hearing in this proceeding and for 8 years prior to order reform.  1n 1992, the Department held a hearing
to consder amendments to the Central ArizonaMilk Marketing Area (predecessor to the Arizona-Las
Vegas Marketing Area which is the focus of this proceeding) in response to a producer-handler who
provided dl of itsmilk to astore and the store thenba anced off of regulated handlers. 58 Fed.Reg. 67703,
67705 (December 22, 1993).

Similarly, the Department had actua knowledge of the same practice in the Pacific Northwest prior
to order reform. In the adversary case of In re Andersen Dairy, Inc., AMA Docket No. — 124-3
(February 12, 1990) Andersen Dairy, aregulated handler under prior Order 124 hadacommonownership
withseverd retal stores. The stores purchased milk from Mdlori€ s Dairy, aproducer handler under the
order. The market adminigtrator pierced the corporate vell between the stores and the processor and
treated the ddiveries by Mdlori€'s to the stores as a delivery to the regulated handler, Andersen. Asa
conseguence, it assessed Andersen the obligations to the pool. 1d. at 3-8.

Thus, for the Department to say that producer-handlers* have gained the ability” and this “represents

a dgnificant development” misstates the facts. There is nothing new or novel about producer-handlers

Hling milk to retall stores that dso purchase milk from regulated handlers. How much the producer-
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handler supplies or on what terms has dways been a subject of private negotiation. For the Department
to now clam such is“new” is not supported in the record or by common sense.

Mere speculation is not sufficient to support the Department’s “findings” Lehigh Valley Farmers
v. Block, 829 F.2d 409, 414 (3" Cir. 1987). In actudity, not only is there no evidence that this has
occurred, thereis no rationa basis to conclude that it islikely to occur.

The only evidence in the record relating to baancing costs comes from producer-handlers who
tedtifiedthat suchcostsarerea and sgnificant. Witnessesfor the proponentsagreed. Hitchell Tr.222-233;
Vander Pol Tr.507. A fair reading of the Recommended Decision shows that the Department isbasing
purported factud findings on unfounded fears and “growing concerns’ of the largest playersin the dairy
indudry. In redity, these large interests have been trumpeting these fears of producer-handlers for
decades. Their “Chicken Little” scenarios have yet to come to fruition and the number of producer-
handlers continues to dwindle. To hinge this subgtantid change in Department policy on such a dender
evidentiary reed would be to render the substantia evidence requirement illusory.

Moreover, the sdlesof bulk milk by producer-handlersintostatesnot part of the Federal order system
does not establishthat these producer-handlers no longer bear the costs of baancing their surplus. These
arelegitimate outletsfor producer-handlers and regulated handlersaike. The Department trots out thered
herring by concluding that:

producer-handlers in both the Pacific Northwest and the Arizona-Las Vegas marketing areas

with route digposition of 3 million pounds per month enjoy saes of fluid milk products into

unregulated areas such as Alaska and Cdlifornia. These examples contribute in demonstrating

ashifting of the burden of balancing milk suppliesonto the order’ s[sic] pooled producers. This
outcome has the [9¢] compounded disadvantage for regulated handlers and their producer-
suppliersbecause fully regulated handlers must account to the marketwide pool for Class| sades

outsde of themarketing areaat the Class| price. Thisyiedsatwo-fold advantage to producer-
handlers: the ability to eiminate balancing their milk production through Class | sdes at the
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expense of the regulated market and the ability to compete on a consstent basis at prices that
fully regulated handlers are unable to mest.

70 Fed. Reg. at 19655.

Thisfinding likewiserests on two unsubstantiated conclusions:. (1) that the producer-handlersare not
baancing thar productionbecause they sl into unregulated areas and (2) that the burden of balancing has
been shifted to the pool participants by such sales. These conclusions are factualy unsupportable and
logicdly indefensible. It is a truism that every sale made by a producer-handler is a sale not made by
another handler (whether exempt, fully regulated, or otherwise)) Thisistruefor salesdirect to consumers,
to traditiona grocery stores, to coffee shops, to big box stores, and to outlets in unregulated areas. Infact,
the entireissue of salesinto unregulated areas assumesthat such salesby producer-handlers are somehow
different from producer-handlers into a federal marketing area. In both cases, the sde is exempt from
minimum prices and pooling obligations. In both cases, the fully regulated handler must account to the
federa order. The Department has wholly failed to explain how the producer-handler sdes to out-of-
market customers have an effect that is different from the effect of sdesto in-area cusomers.

The over-arching question is what any of this has to do with a producer-handler's balancing
requirements and costs, both of which were tetified to by producer-handlers and uncontroverted by the
proponents. The record is devoid of any evidence to suggest that the possibility of such sales somehow
relieves producer-handlers from the burden of baancing their excess production. Sales into unregulated
regions are not guaranteed and require producer handlers to absorb additional marketing and transactions
costs. Milk that cannot be disposed of as fluid milk must gill be disposed of a much lower prices by
producer-handlers. Whatever advantages might come to producer-handlers from such sales have been

present throughout the history of the syssem. The possibility of salesinto exempt regions existed prior to
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and during order reform when the Department reaffirmed the producer-handler exemption without
limitation. The Department has faled to identify record evidence substantiating any change in market
conditions.

Also, missnginthisandyssisthe ever present risk of potentia ba ancing costs resulting fromdramatic
changes in either production or sdles. For example, a customer can cancd a sde a any time and the
producer-handler is then faced with excess capacity and excess milk production that cannot be reedily
changed. Thisisan ongoing and ggnificant risk. As David Beene testified about regarding a producer-
handler he operated, when a single customer canceled its order, the producer-handler was faced with a
ggnificant lossitssalesand, as a consequence, had to sdl the plant because it could not balancethose sales.
Beene Tr.1680, 1686, 1748. Such cancellations usually come quickly and without warning. Brandsma
Tr. 2536.

The Recommended Order dso fails to address fundamentd issues that must be resolved before any
concluson on the avoidance of the need to balance surplus can be reached. What is the amount of
“aurplus’ milk that must be balanced? What milk is truly “surplus’? Certainly, for example, the milk
needed by cheese plants such as Tillamook is not “surplus” What isthefair share of surplusthat ahandler
mugt bear? Beforethe Department can concludethat the surplusisnot being handled, these questionsmust
be answered. The absence of evidence in the hearing record to answer these questions precludes the
Department from changing 70 years of consstent producer-handler policy.

J.  The Recommended Decision offendsthe goal of the AMAA to provide an adequate

supply of milk to consumersat areasonable price.



The Recommended Decision aso concludes that the policy of the AMAA isto preserve “orderly
marketing.” “Orderly marketing” is not the objective of the AMAA and is a nebulous concept at best.
Congress has defined the policy of the AMAA asfollows:

Through the exercise of the powers conferred upon the Secretary of Agriculture under this

chapter, to establish and maintain such orderly marketing conditions for any agricultura

commodity enumerated in section 608c(2) of this title as will provide, in the interests of
producers and consumers, an orderly flow of the supply thereof to market throughout itsnormal
marketing season to avoid unreasonable fluctuations in supplies and prices.
7 U.S.C. 8§602. Thepolicy god is to ensure that there is enough milk being supplied to the consumer
market a a reasonable price to meet consumer demand.

The conclusion that orderly marketing through the establishment of minimum prices and pooling of
revenues is the intent of the AMAA rather than the means by which the ends of the AMAA areachieved
turns Congressiond intent on its head. Thered purpose of the AMAA and the milk ordersisto supply
milk to the public at a reasonable price. 7 U.S.C. 8602; Albright Tr. 2489. The record is devoid of
evidence that any consumer has been deprived of reasonably priced, wholesome milk in sufficient
quantities. Indeed, the higher prices that will inevitably result from the Recommended Decision, are
contrary to the interests of consumers and the intent of the Act.

The Department must consider the consumer impact of any change to the regulations. Over thirty
thousand customersand concerned citizens, representing well over 100,000 milk drinkers, have objected
to the Recommended Decision because it will increase prices, limit choices, and harm family businesses.
The Department must honor thair input.

K. Thedecisiontoassess producer-handlers the difference between the Class| price and

the blend priceisarbitrary and capricious.
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The magnitude of any blend priceimpact is, inpart, afunctionof the cooperativeswho have the ability
to manipulate the blend price and Class | utilization within the Order by choosing the amount of producer
milk in other classesto be pooled. To the extent that producer milk is depooled or pooled in markets to
the Eadt, the Class | utilization on Orders 124 and 131 will incresse.

InOrder 124, the range inblend to Class| differencesfor milk in 2004 was alow of 20 centsin April
to ahigh of $5.58 centsin June, withanaverage of $2.16. For Order 131, therangewas-$1.30t0 $5.51,
withanaverage of $1.77. Thedifferenceinthelow differentid between Order 124 and 131 isattributable
to the practice of UDA not to depool its milk, a practice that will likely come to an end if the
Recommended Decision is promulgated. Besides having such a wide range, and therefore, being
unpredictable, a producer-handler will be at an added disadvantage inthat fully regulated handlerswithout
productionknow wheat their pool obligations are by the 23rd of the month prior. 7 C.F.R. 8§ 1000.50(q).
On the other hand, producer-handlers would not know their obligation until after the blend price is
announced on the 14th of the following monthin Order 124 and 11th of the fallowing monthinorder 131..
7C.F.R. 81124.62, 7 C.F.R. 8§ 1131.62. The Depatment haslong held that advance pricing for Class
| milk is essentid for the orderly marketing of milk, but as Class | handlers, these producer-handlers with
more than three million pounds of route disposition per month would be denied the benefits of advance
pricing without any rationa badis for the distinction.

1. The Recommended Decision establishes a dangerous precedent that any blend price
discrepancy among producersis evidence of disorderly marketing.

Categorizing a one-cent blend priceimpact as 9gnificant hasfar-reaching ramifications. Inthefuture,
the Department canexpect to receive proposas for order modifications demanding absol uteequdityamong

producers. Until now, the Department has wisdy shied away from this unworkable position. The most
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immediateexampleisthat presented by the recently denied proposal to merge or divide the marketing areas
inthe Southeast. Despite finding that producers in the AppaachianOrder received an average of twenty
cents less that ther counterparts in the Southeast and that these producers competed for salesto smilar
plants, the Department declined to intervene to reduce thisgap. 70 Fed. Reg. 29421. Thewisdom or folly
of this decison will be debated among those with a greater interest in these marketing aress, but thosein
favor of merging the marketing areas can be expected to point to the Department’s statement in this
proceeding as a glaring incongstency in policy.

This precedent would st the threshold for market disruptionso low thet the frequency of mandatory
order revisons would overwhem the Department. The requirement to achieve absolute parity would
exponentidly increase the time required to devel op record evidence and to andyze possible decisions. The
burdens onthe Department and the attendant costs on order participants will subsume the program. The
timely resolution of red problems will be hindered, if not prohibited.

V. The effect of thisorderistoregulate producer-handlers in their capacity as producer s, which
isexpresdy prohibited by 7 U.S.C. § 608c(13)(B).

As part of the limitations on the Secretary’s authority under the AMAA, Congress has expresdy
declared that, “[n]o order issued under this chapter shal be applicable to any producer in his capacity as
aproducer.” 7 U.S.C. 8608c(13)(B). Thisisan absolute requirement, not an issueleft to the Secretary’s
discretion. The Recommended Decison violates this express satutory prohibition because it regulates
producer-handlers in their capacity as producers.

It is aright of producers to be producer-handlers, Congress has repeatedly legidated that right.
Making a decison on whether a producer can exercise that right is a regulation of the producer as a

producer based upon his production. Thus producers are regulated by the federa order interms of how
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muchmilk they may produce to have the right to remain exempt from pricing and pooling. Thisis because
producer-handlers must manage their production in light of the regulations.

The ruinous pendty associated with exceeding three millions pounds of route disposition per month
means that producers must take substantial stepsto avoid reaching that leve, including keeping their sales
subgtantidly bel owthreemillionpounds, inorder to avoid evenan accidenta occurrence. Thetarget would
be about tenpercent less. Thisis because the scheduling of delivery of orders and actual recel pt at months
end would be the most likely cause of a producer-handler being trapped. Oneday is approximately three
percent of monthly production and three days represents a weekend with aholiday. Quite smply, these
regulations would be tantamount to regulating the farm production of producer-handlers.

The Department has dso expliatly relied onthe 9ze of producer-handlers as producersto definethem
as larger businesses so that they can be regulated in their capacity as ahandler:

These entities are dairy farmersas a pre-conditionto operating a processing plant as producer-

handlers....Consequently, the size of the dairy farm deter minesthe productionlevel of the

operation and is the controlling factor in the capacity of the processing plant and

possible sales volume.
70 Fed. Reg. a 19653 (emphasis added). The Recommended Decision thus contains contradictory
trestment of producer-handlers. Onthe one hand, it treats producer-handlers as handlersand onthe other
hand it wishesto characterize producer-handlers based upon their capacity of their farmoperations. The
Department cannot measure a producer-handler as a producer for purposes of the RFA and then dam
that regulation of that entity is done asahandler.
V. The Recommended Decision disproportionately affects women and Hispanics.

The Department has falled to perform a Civil Rights Impact Andyss (USDA Palicy 4300-4) to

determine the avil rightsimpact of the Recommended Decisionon bothwomenand minorities. Therecord
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showsthat the only handlersin Orders 124 and 131 with significant female ownership interests or women
in high-level management are the producer-handlers. Koester Tr. 1771, 1773; Heerspink Tr. 2548-9;
Flanagan Tr. 2345; Hettinga Tr. 2618. There is no evidence of sgnificant woman ownership or
management by other handlers.  The effect of the Recommended Decision disproportionately and

detrimentaly impacts women and woman-owned enterprises to the advantage male dominated handlers.

Further, there has not been acivil rights analysis completed by the Department regarding the impact
of the Recommended Decison on the substantial number of Higpanic employees of the four adversely
affected producer-handlers.

V1. The Recommended Decision poses serious procedural and constitutional problems that
requirereconsderation by the Department.

By publishing a Recommended Decisonthat isresult-drivenrather than founded in fact and law, the
Department has exposed itsdlf to chalenges based on the innate unfairness of this proceeding. By changing
course without reason, without evidence, and without transparency, the Recommended Decision tramples
the due process rights of the opponent producer-handlers. The grab for money for the benefit of private-
party proponents is accomplished only through the offidd act of the Department of Agriculture. This
officdd act condtitutes a government taking of private property from these family businesses without any
compensation. Some of the Congtitutiona infirmities of the Recommended Decisionare discussed below.

A. Ex partecommunications have deprivedaffected producer-handlers of procedural due

process.

This rulemaking proceeding has beeninfected by at least threeingtances of ex parte communications

to the Department. The first incident, aletter from Nationa Milk Producers Federationand Internationa
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DairyFoodsAssociationsent directly to Secretary Johnanns was made part of the hearing record only after
the opponent producer-handlers complained to the Department about its propriety to the Department.
Second, opponents have been made aware of letters from Congress which urged the Secretary to issue
adecison, that have not but should aso be made a part of the record. The third known incident involved
Gary Hanman, the CEO of proponent Dairy Farmers of America, who made a direct and blatant apped
and threat to Dairy Programs Director Dana Code outside of the hearing process. Inaddition, in hearings
in the Appaachian and Southeast Marketing areas, proponents have reargued the merits of this case.
Instead of presenting evidence and testimony about marketing conditions in Order 5 or Order 7, they
amply admitted, over the objections of the Department and Sarah Farms, the transcript of testimony
presented in this proceeding.

There is dso reason to believe that prior to the issuance of the hearing notice in the Southeast
proceeding and a Smilar noticed hearing in the Mideast marketing area, that proponents had discussons
withDepartment gaff, ostengibly to tak about other marketing areas, but in fact the proponents discussed
these marketing areas and used the exemption from ex parteredrictionsinOrders5, 7, and 33 to reargue
their positionasto Orders 124 and 131. Although such communications did not violatethe ex parterules
for those marketing areas where a hearing notice was not yet issued, they certainly violated the ex parte
restrictions applicable to this hearing and must be made part of this hearing record.

It isthe ex parte contact by Gary Hanman that is most egregious. The Dairy Programs Director is
indirect supervisonof the decison in this ongoing proceeding. Y et inaspeechentitied“ DFA: Y eterday,
Today, and Tomorrow,” Hanman planly violated both 5 U.S.C. § 557 and 7 C.F.R. § 900.16(a).
Hanman's statements, which are reproduced in their entirety in a Motion filed with the Department by

Sarah Farms, described what DFA views as “deficiencies in the program [that] are not [Dana Coal€' g
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fault, but they are something she and us have to solve.” Hanman then articulated DFA’ sargument in favor
of diminating the producer-handler exemption and opined thet if changes were not made, “ the classfied
system of pricing that weve known will go away.” Thiscan only beinterpreted asathinly velled threet by
DFA that it would seek to have marketing orders terminated if the Department did not accede to DFA’s
demands, as occurred in the Western Order.

Hanman's actions congtitute anoutside the record appedl to the very person in charge of formulating
thisdecison. No party opposing DFA’ s proposals was natified of thisex parte contact either in advance
orinhindaght. No party to the hearing had an opportunity to cross examine Hanman, to chalenge his
statements, or to provide argumentsregarding the same. Notwithstanding Sarah Farms smotion, towhich
the Department has not adequately responded, the record has not been reopened.  These commentswere
intended to influence and may have actudly influenced the hearing processinthis docketed proceeding and,
accordingly, have infringed on the due process rights of the opponent producer-handlers. See Maine Care
Svc,, Inc. v. USDA, 2001 WL 1399516 (D. Me. Nov. 9, 2001). At avery minimum, the Department
should be obligated to follow its own regulations and the gpplicable statute and place on the record any
documents provided at this hearing, and a description of the influenceMr. Hanman’'scommentshad on the
proceeding.

Severa days before these exceptions and commentswere prepared, M s. Codl e filed amemorandum
with the USDA hearing clerk explaining that she was, in fact, present for Mr. Hanman's comments
regarding this proceeding. This memorandum fails, however, to provide any description of what was
discussed, what documents Mr. Hanman presented to the group, or what effect his comments had on the

proceeding. Thelaw mandates and due process considerations dictate that these disclosures be made.
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As a frequent proponent of amendments to Federal milk marketing orders, DFA knows the gtrict
prohibitionof ex partecommunications by and between Department officids and interested parties. While
Dana Code was acaptive audience at the Dairyleaconvention, DFA violated the statutes, regulations, and
fundamenta notions of fairness and aso took advantage of Ms. Code and the opponents.

Thereisaremedy for suchunfair and opportunigtic conduct. The APA providesthe Department with
the opportunity to require an infringing party to, “show cause why his clam of interest should not be
dismised, denied, disregarded, or otherwise affected on account of [ violation.” 5 U.S.C.
8557(d)(1)(c).

DFA intentiondly interfered withthe hearing process and has cdled into questionboth the fairness of
the Recommended Decisonand the accuracy of the actual hearing record. The Department should dismiss
or deny the proposed changes in the marketing orders by DFA and should also strike any “evidence’
presented by DFA and any of its witnesses.

B. Theimpostion of a3 million pound monthly cap on some but not all producer-handlers
in Orders 124 and 131 violatesthe opponents right todue process and equal protection
of the laws under the United States Constitution.

The proposed limitationof three millionpounds means that if a producer-handler has three millionand
one pounds of production he becomes fully priced under the order. At three million or less pounds per
month, the producer-handler hasno obligationto the pool. Once a producer-handler reaches one pound
more, however it is obligated to pay the difference between the blend price and Class | price. If, for
example, that difference is $1.20, the obligation is$36,000.01. This pound of milk representsa price of
$3,600,001.00 per hundredweight! All of this assessment will be borne by milk owned and produced by

the producer-handler.
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Inadditionto the inherently punitive and arbitrary nature of this the proposed “ economic’ regulation,
there isdso an arbitrary geographic impact which violates the rights of the producer-handlers within the
marketing order affected by the Recommended Decision. If the Recommended Decisonwere to become
find, each of the opponent producer-handlers will be subjected to punitive assessments that their
neighboring producer-handlersinother marketing areas will not be required to pay smply on the basis of
aregulatory linedrawn inthe sand and asmilarly arbitrary line onamap. Asaresult of the Western Order
being voted out by DFA, certain portions of Oregon, specificaly, Baker, Grant, Hardney, Maheur and
Union Counties are completely unregulated.  Moreover, even though Clark County, Nevada, is located
in the Arizona-Las Vegas Marketing Area in Order 131, a plant located in Clark County, Nevada, is
unregulated because it is exempt from the pricing and pooling provisions of Order 131. Therefore, a
producer-handler that has sales only inthe above mentioned Eastern Counties in Oregon, is not subject to
the proposed 3 million pound monthly limitation. Similarly, a producer-handler located in Clark County,
would aso not be subject to the proposed 3 million pound penalty provisons. For these reasons, the
proposed change in the marketing orders for Orders 124 and 131 asit relatesto producer-handlers are
arbitrary, capricious, without any rationd reaionship to alegitimate government purpose and thereforein
violation of both the due process and equa protection clauses of the United States Condtitution.

The Department cannot deny thesefour familiesthe right to operate their producer-handler operations
inamanner that is not subject to the pricing and pooling provisons of the respective orders based only on
their 9ze or thar geographic location in the respective order areaswhile granting that same benefit to other
producer-handlers due solely to the happenstance to that either their route dispodtion of milk that month
1$2,999,999.9 and not 3,000,000 poundsand/or that thelr sales are located either in the unregulated area

of Oregon or in Clark County, Nevada. This is especidly true because it is undisputed that each of the
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four producer-handler operations meet all of the current requirements to be a producer-handler in the

effected orders and have operated as producer-handlers in those orders for a number of years.

VI11. Concluson: Opponent Producer-handlersareentitled toaruling on each of their exceptions
and a denial of the proposed orders.

Based upon the exceptions stated herein and the arguments presented, the Opponent
Producer-handlersrequest that the Secretary issue a separate response to each of the exceptions tendered
herein as required by 7 C.F.R. 8900.13&(c) ("After due consideration of the record, the Secretary shdl
render a decison. Such decison ...shdl include ...(c) a ruling upon each exception filed by interest
persons’).

Incongderation of the record inthis proceeding and the exceptions and comments filed the Secretary
must deny the issuance of amarketing order. 7 C.F.R. 8900.13a(d)(1). In the event the Secretary finds
the exceptions wel taken but finds authority or reasoning that he believes supports the issuance of such
orders, then opponents are entitled to a subsequent Recommended Decision in order to provide them
notice and an opportunity to respond to those new announced and articulated reasons for regulation.

The Secretary should not adopt the Recommended Decison. Instead, he should terminate the
proceeding because the proponents have falled to carry their burden of proof, the Secretary does not have
statutory authority to establish minimum prices or pooling on milk not purchased, and the decision is

arbitrary, capricious, and otherwise not in accordance with the law.
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CERTIFICATE OF SERVICE
The foregoing Comments and Exceptions to the Recommended Decisonwas Statement was served upon
the following parties on June 13, 2005, by dectronic mail, FedEx Overnight Service, and /or firgt-class

United States Mail sarvice as indicated.

VIA U.S MAIL, E-MAIL, AND FEDEX

Joyce Dawson, Hearing Clerk
U.S. Department of Agriculture
Room 1081, South Building
1400 Independence Avenue, SW
Washington, DC 20250
joyce.dawson@usda.gov

The Honorable Marc Hillson
U.S. Department of Agriculture
Room 1066, South Building
1400 I ndependence Avenue SW
Washington DC 20250

marc.hillson@usda.gov

Sharlene Deskins, Esq.

Office of Generd Counsd

U.S. Department of Agriculture
1400 Independence Avenue, SW
Washington, D.C. 20250-0225
sharlene.deskins@usda.gov

Jack Rower

USDA, AMS—Dairy Programs
1400 Independence Avenue, SW
Washington, D.C. 20250-0225
jack.rower@usda.gov

GinoTog

USDA - AMS - Dairy Programs
1400 Independence Avenue, SW
Washington, D.C. 20250-0225
gino.tos @usda.gov

Richard Cherry

USDA, AMS—Dairy Programs
1400 Independence Avenue, SW
Washington, D.C. 20250-0225
richard.cherry @usda.gov
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CharlesM. English, Jr., Eq.

Thelen, Reid & Priett, LLP

701 Pennsylvania Ave., NW, Suite 800
Washington, DC 20004

Mike Brown

Northwest Dairy Association
635 Elliot Ave W.

P.O. Box 79007

Seattle, WA 98119

United Dairymen of Arizona
2008 S. Hardy Dr.
Tempe, AZ 85282

Ryan K. Miltner



BEFORE THE UNITED STATES DEPARTMENT OF AGRICULTURE

In the Matter of: ) DOCKET NO. AO-368-A32;
MILK IN THE PACIFIC NORTHWEST ) AO-271-A37; DA-03-04
AND ARIZONA - LAS VEGAS )

MARKETING AREAS )

10.

11.

DECLARATION OF ALEXIS KOESTER
I, Alexis Koester, am the President of Smith Brothers Farms, Inc. of Kent, Washington.
Smith Brothers is a producer-handler located in Federal Order 124.
A significant portion of Smith Brothers’ business involves sales to schools located in the
Seattle area.
For the 2004-2005 school year, Smith Brothers submitted bids to Puyallup School District.
As Smith Brothers and Wilcox Dairy, a regulated handler, supplied firm bids to the school
district, as the district preferred.
Smith Brothers did not receive the contract for supplying the school.
Wilcox Dairy offered the school district a lower per unit price on half pints of 1% milk, half
pints of chocolate milk, cottage cheese, ice milk bars, ice cream sandwiches, yogurts in four
once containers. The price on whole milk was equal.
Smith Brothers also submitted a bid to supply the Sumner school district for 2004-2005.
Smith Brothers submitted a firm bid. Wilcox Dairy submitted an escalating bid.
Smith Brothers did not receive the contract for supplying the school district.

Smith Brothers was underpriced by Wilcox Dairy on all items.

I have attached copies of summary bid sheets provided to Smith Brothers Farms by the



districts reflecting the prices offcred by Wilcox and Smith Brothers to support this

declaration.

Executed under penalty of perjury this _/ © day of Junc 2005.

//éﬁﬁ-/?@" %E/U:Zéc,/

ALEXIS KOESTER
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Sumner School District
--.a great place to faarn! Business Services

1202 Wood Ave.
Sumner, WA 98390
(253) 891-5010

Fax (253) 891-6098

Tuly 29, 2004
Smith Brothers Farms
27441 68" Ave §
Kent, WA 98032
RE: Dairy Bid
Dear Sir:
On July 28, 2004 the Board of Directors awarded the Dairy Bid to the low bidder as follows:

Wilcox Farms, Inc

Anached you, will find a copy of the bid recap. -
Thank you for your participarion in our dairy bid.
Sincerely,

/&fa Wt

Kade Burt
Purchaser

Attachments

Sumner High School - National Blue Ribbon School v
Serving the Communities of Sumner, Bonney Lake, Edgewood and Unincorporated Pierce County

- o o o _— o v
offle Bl Bl [BEe BBl [ERl EEl BBl | B
21813 233 2eis 2138/8 2i3i8 aigie 21818 |318i8
w w

£89 3589 =29 5Py Epg  £8% £29 gg
83 828 32 F ERE ¥ E 8 =¥ 83 E <
- g jalie il * D e I *1Im * I Tw [

23 23 23 23 B3 23 g3 g3
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BEFORE THE UNITED STATES DEPARTMENT OF AGRICULTURE

In the Matter of: ) DOCKET NO. AO-368-A32;
MILK IN THE PACIFIC NORTHWEST ) A0-271-A37; DA-03-04
AND ARIZONA - LAS VEGAS )

MARKETING AREAS )

DECLARATION OF ERIC FLINTOFF

1, 1, Eric Flintoff, am the president of Medosweet Farms (“Medosweet”).

2. Medosweet is an independent distributor of milk in the Pacific Northwest,

3 Medosweet distributes milk products purchased from Edaleen Dairy in Lynden, Washin gton,
4, Medoswectalso distributes milk products purchased from other handiers, including handlers

regulated by Federal Order 124,
5. In the period from February 2004 through the present, Medosweet has lost sales of its dairy

products to independent distributors who exclusively market products from regulated

handlers.

6. Such sales were lost on the basis of price.

7. Mcdosweet has lost salcs to Liberty Distributing (distributors of Safeway milk), Wilcox
Dairy, and others on the basis of price alone,

8. Despite the fact that the prices offered to us by Edaleen Dairy are somewhat higher than other
regulated handlers we continue to supply our customers with product from Edaleen Dairy

because the quality is uniformly and consistently better than that offered by other regulated

handlers.

pP.2-3
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ERIC FLINTOFF
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BEFORE THE UNTTED STATES DEPARTMENT OF AGRICULTU RE

o the Matler of: - } DOCKET NO. AG-368-A32;

MILK IN THE PACIFIC NORTHWEST 3 AD-271-A37; DA-03.04
AND ARIZONA - LAS VEGAS )
MARKETING AREAS 3

RECLARATION OF JEREY HANDEOS

1 I Jerry Handlos. am the president of Riverside mitribyting Company, an independent

distributor of mitk products operating out of ___ - Washangton,
2. Thave heen o distnbuior of milk since 1961
3, Riverside Distriouting Company smployces thirtcen individuals,
4, Riverside Distabuting Company purchases milk from Edadecn Duiry in Lynden, Washingion.
5 Unul cartier this year, Riverside Distributing supplicd milk 1o [ificen Rie-Ald stores in

Wishingion stale.

6. Earbiur in 2005. Sunshine Dairy another independent distributor of milk began xuppling the
fifieen Rite Ald stores formerly supplied by Riverside Distributin g Company.

7. The milk supplicd by Sunshine Dairy ix purchased from Saf eway, a regulated handier.

B. I addition. Riverside Distributing Company formerly supphed milk w three 7-11
cobvenicnce sores in Washington state

a. Eatlicr this ycar, Sowthland Corporation. the parent company of 7-11 Stores, established a
wayor distribution center with Wilcox larms, a regulated handler.

10. Ax aresull ol thix argungement, Riverside Distributing company no Jonger supplic milk o
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7-11 convenicnt Stores.
1L For May 2005, the following were the prives {or gullons of milk ofered 10 independent

distributors such as Riverside Distributing by milk hundiers in the Pacific Nonthwest:

Whole Milk 246 Reduced B | 1% [aow Fay Skim
Safeway 18071 [.781 1.376 1.4898
Edalcen Dairy 1.82 (.60 1.59 154
Dunigold B 2.249 2060 £.934 LRIO
Wilcox 2203 2122 1.998 1.889

12. The prices in the Lable above are representative of the prices offered to independent milk
distributoss in the Pacilic Northwest. While the exact prices Nuctuste, the relationship
rerins relatively unchanped,

13, Safeway. s regnlated handlor consistently prices its products competitively at or below the
prices offered hy Edateen Dairy. a producer-handler.

4. While the listed prices from Darigold and Wilcox Dairy appear higher than those for
Suieway und Bdaleen, the sted prices do not reflee! rebates and volume discounts thd. in
the industry. are known 1o he offercd and which make their prices mare compatitive to
Safeway snd Edaleen.

{3, o my personal experience, the prices from all hundlers in the Pacific Northwest, whether
regulated orunreguluted, bave been historically competitive and continue 10 e competitive

today.

Exccumed under penalty of perjury this / 0 duy of Tune 2005,




