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AUTHORITY AND INTEREST

The Secretary of Agriculture is charged with the responsibility under the

represent the interests of agricultural producers and shippers in improving transportation
services and facilities by, among other things, initiating and participating in Surface
Transportation Board (Board) proceedings involving rates, charges, tariffs, practices, and

services.

BACKGROUND

The ability of shippers to appeal excessive rail rates is particularly important for
agricultural producers because of the characteristics of the market in which they operate.
Due to their numbers (many), size (small), and the nature of their products (homogeneous
with many substitutes) individual agricultural producers of grain and oilseed crops are
considered “price-takers.” That is, they have little or no ability to influence the price they
receive for their products, and therefore, are unable to pass increases in costs forward to
buyers of their products. Instead, these individual agricultural producers tend to absorb
any cost increases because of their lack of market power. Consequently, increases in
transportation costs typically result in decreased producer incomes as individual
producers absorb the increased transportation cost. In turn, lower producer incomes can
adversely affect the ability of individual producers to borrow funds, potentially reducing
economic prosperity in rural areas. Higher transportation costs may also hinder the

competitive position of U.S. agricultural products in highly competitive export markets.




Recognizing that shippers need cost-effective appeals procedures and in response
to a Congressional directive, the Board developed simplified rate appeal guidelines for
small rail shippers in 1996. Since their adoption, however, the Simplified Guidelines
have never been used to decide smaller rate cases. Thus, the Board held public hearings
in April 2003 and July 2004 to examine why the guidelines had not been used and to
explore possible improvements to the guidelines. In these hearings, the Board discovered
that shippers perceived the Simplified Guidelines as being too vague and as requiring
costly and prolonged litigation to establish an individual shipper’s qualifications for using
the guidelines in a rate case. As a result of the hearings and in response to the concerns
presented by shippers and other interested parties, on July 28, 2006, the Board published

the proposed Simplified Standards for Rail Rate Cases.

According to the proposed standards outlined in the Simplified Standards for Rail
Rate Cases, rail rate cases brought forward by shippers would be classified as: 1) a large
dispute wherein the maximum value of a particular case (MVC) exceeds $3.5 million and
a Full Stand Alone Cost (SAC) analysis must be presented, 2) a medium-size dispute
wherein the MVC is between $200,000 and $3.5 million and a Simplified-SAC analysis
must be presented, or 3) a small dispute wherein the MVC is less than $200,000 and a

“Three-Benchmark™ analysis is presented.

MVC is defined in the proposed guidelines as “the maximum rate relief the
shipper could attain over 5 years if the challenged rates were reduced to the jurisdictional

floor (i.e., the level at which the revenue-to-variable cost ratio (R/VC) equals 180%).”




USDA COMMENTS

The Department of Agriculture (USDA) thanks the Board for its efforts and
thoughtful analysis in the development of these proposed simplified standards. These
proposed revisions are better defined and more transparent than the guidelines originally
adopted in 1996.

USDA is czmcémeé, however, that the proposed Simplified Standards for Rail
Rate Appeals have several challenges that could limit shipper access to cost-effective
procedures as envisioned by Congress, the Staggers Act of 1980, and the Interstate
Commerce Commission Termination Act of 1995. It should be re-emphasized that
shippers need appeals procedures that not only are well defined and transparent but are
also cost-effective and timely. Access to cost-effective rate appeal procedures is only
just. A rail rate appeal does not guarantee a favorable result to a shipper appealing rail
rates; instead it ensures that a shipper has the opportunity to present its case.

USDA believes that the proposed eligibility criteria ceilings for medium-size and
small rate appeals procedures in the Simplified Standards are set at levels much too low.
As a result the expected costs of pursuing a rate appeal could often exceed the expected
benefits, precluding shippers from challenging unreasonable rates. In addition, USDA is
concerned that the proposed procedural schedules may be longer than necessary.

The Board appears to have conducted a thoughtful analysis in the development of
the proposed simplified standards and procedures. However, if the Board adjusts the
proposed standards and procedures to better fit shipping community needs, USDA

believes these standards and procedures could be fair to both shippers and railroads.




Calculation of the Maximum Value of the Case

For the most part, USDA concurs with the Board’s focus on the MVC of a rail
rate appeal.’ The primary issue is not how many cars are being shipped, the amount of
freight revenue, or the size of the shipper. Instead, the crux of the issue has always been
the benefits a shipper could reasonably expect from a rate appeal compared with the
probable cost of appealing those rates. No reasonable shipper would spend more to
appeal rail rates than the benefits expected.

The proposed calculation of the MVC, however, does not consider the probability
of prevailing and greatly overstates the probable value of a rail rate reduction. In rail rate
cases using the Full-SAC procedure, the probability of prevailing over the years has been
approximately 50 percent and the rate reductions have usually been little more than 10
percent. The probability that an average shipper will be awarded a reduction in rail rates
equivalent to a revenue-to-variable cost ratio of 180 is very remote. In reality, it is much
more likely that most shippers will be able to obtain only 10-20 percent reductions in rail
rates.

Therefore, in recognition that the effective MVC is overstated, consideration
should be given to adjusting the eligibility ceilings. If the eligibility ceilings are not
adjusted to account for the likelihood of prevailing in a rate case and for the probable

value of a rate reduction, then the proposed eligibility ceilings by their nature are set too

"The exception is the use of a maximum MVC for medium-size cases under cortain ciroumstances, Later in

the document, an alternative option to an eligibility ceiling for medium-size cases is presented for use when
extenuating circumstances exist.




low. Those shippers most in need of rail rate relief could be precluded from challenging

unreasonable rates.

Proposed Eligibility Standards Set Too Low

USDA agrees with the Board’s proposal to use the Producer Price Index to
annually adjust the eligibility ceilings and that those ceilings should be a rebuttable
presumption. However, USDA is concerned that the proposed eligibility ceilings for the
two simplified appeals procedures (the Simplified-SAC and the “Three-Benchmark”
methods) are set at levels that are much too low. Given the probability of prevailing in a
rate case and the probable value of any rate reduction, the proposed eligibility ceilings
would not be cost-effective for many shippers. In other words, based on the proposed
guidelines, the actual value of a particular case may not cover the cost of pursuing a case.

For example, suppose a shipper’s rail rates have a revenue-to-variable cost ratio
(R/VC) of 300, and the shipper’s cost to pursue a medium-size rate case is equivalent to
the Board’s estimate of $200,000. If this shipper were to obtain a 10 percent rate
reduction, the value of the rate reduction would only be one-fourth of the MVC 2
Moreover, with a probable success rate of 50 percent in a medium-size case, only one-
eighth of the MVC is recovered.” Viewed differently, the MVC of a medium rate case

would need to be at least eight times as high, or in this example at least $1.6 million, as

? The MVC is the difference between the appealed rate and the regulatory threshold R/VC of 180.
Assuming a tariff rate of $300, a 10 percent reduction would be $30 compared to & maximum possible rate
reduction of $120 (3300 less $180). Thus, the value of a 10 percent rate reduction would only be one-
fourth ($30/8120) of the MVC.

* With a probability of success of 50 percent, the one-fourth of the MVC ($30/8120) is further reduced by
50 percent (($30/$120) x 0.5) to one-eighth of the MVC.
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the costs of pursuing an appeal in order for the shipper to expect to recover all anticipated
case costs ($1.6 million x 0.5 x 0.25 = $200,000).

If the same shipper expects a rate reduction of about 20 percent, then the value of
the rate reduction would only be one-half of the difference between the appealed rate and
the MVC.* Again, given the Board’s estimated costs of $200,000, the likelihood of
prevailing in a medium-size rate case, and a possible 20 percent reduction in rates, the
expected value of the case to the shipper would then need to be at least $800,000 ° to
cover expected costs.

The MVC needed to break even also increases as the R/VC increases. For
instance, if R/VC is 400 and the shipper obtains a 10 percent rate reduction, the MVC
would need to be approximately 11 times the cost of appealing the rail rate.®

Based upon these calculations, USDA believes that the eligibility standards are set
too low. The eligibility ceilings should be set at a level where shippers have adequate

access to rail rate appeals procedures.

Proposed Standards Could Exclude Many Shippers from the Rate Appeals Process

If the Board sets the eligibility standards too low, some shippers may be

foreclosed from the ability to appeal rail rates. Some small shippers may be forced to use

* Assuming a tariff rate of $300, 2 20 percent reduction would be 360 compared to a maximum possible
rate reduction of $120 ($300 less $180). Thus, the value of a 20 percent rate reduction would only be one-
half (860/8120) of the MVC.

* Assuming an expected cost of pursuing a medium-size rate appeal of $200,000, a shipper would need four
times the expected cost of the case fo cover costs (800,000 x Y x % = $200,000).

® Assuming a tariff rate of $400, a [0 percent reduction would be 340 compared to a maximum possible
rate reduction of $220 (3400 less $180). Thus, a shipper would need 11 times the expected cost of the case
to cover costs (82,200,000 x 40/220 x % = $200,060).




the more costly Simplified-SAC procedure rather than the “Three-Benchmark” procedure
for small rate disputes. Also, some medium-size agricultural shippers—who may be
unable to justify the cost of the Full-SAC procedures—would be unable to use the
Simplified-SAC procedure. In either case, a shipper would be precluded from appealing

unreasonable rail rates.

Full Stand-Alone Cost Rate Appeals Are Not Suitable For Agricultural Shippers

The Full-SAC procedure involves the creation of a hypothetical railroad to haul
the product on which the rate is being contested. The process can be cumbersome,
expensive, and time consuming. A rail customer filing a rate complaint at the Board can
expect to spend over $3 million and wait several years for a final decision, according to
grain shipper associations. Consequently, the Full-SAC procedure has been most
successful when used by energy companies to appeal rates on large-quantity coal

movements between one origin and one destination.

The Full-SAC procedure is not considered feasible for rate appeals by agricultural
shippers because, in contrast with coal movements, agricultural production is
geographically dispersed. That is to say, agricultural firms typically ship much smaller
quantities (compared to coal shippers) of varied crops to many destinations. Rate appeals
using Full-SAC procedures become extremely complex and expensive as multiple
hypothetical origin-destination pairs and commodities are added to the rate appeal.

Consequently, a lower eligibility ceiling for medium-size rate appeals could preclude




many agricultural shippers from appealing unreasonable rail rates due to a lack of a cost-

effective rate appeals procedure.

Another possible option to an eligibility ceiling for medium-size rate cases is for
the Board to allow medium-size rate appeals based upon the shipper demonstrating that
the appealed rates involve numerous origins, destinations, and commodities. In such
cases, the rebuttable presumption would be that a Full-SAC rate appeal is infeasible, and
an upper limit on the MVC of a medium-size rate appeal becomes unnecessary. Thus,

the use of the Simplified-SAC procedure is acceptable.

Using Wavbill Sample Data To Demonstrate The Restrictiveness Of Proposed

Standards

USDA believes that the eligibility criteria ceilings of the maximum value of the
case (MVC) being $200,000 for the small rate case and $3.5 million for the medium-size
case are set too low. Based on reviews of Waybill Sample data, these eligibility ceilings
for small cases and medium-size cases could be limited to as few as 14 and 250 railcars
per year, respectively. For a medinm-sized shipper that usually ships 54 to 110 cars per
shipment, this could represent less than three separate shipments per year for five years.

Tables 1 and 2 (appendix) show how current eligibility standards relate to
shippers of farm products in 2004. Shippers of farm products eligible for the small
shipper and mid-size shipper categories could be few in number relative to the total

population of farm product shippers. Furthermore, under the proposed eligibility
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standards, those who are paying the highest rail rates in the United States would be most
likely to be excluded from cost-effective rate appeal procedures.

Shipping Point Location Codes (SPLCs) shipping fewer than 12 carloads of farm
products during 2004 (based on unexpanded totals from the STB Waybill Sample)
comprise less than 1 percent of the total farm product carloads during 2004 and include
36 percent of the shipping locations (Table 1). These numbers are based on a sample,
however, and do not account for all shipments made at these particular shipper locations.
Therefore, table 2 shows the expanded’ number of cars shipped which contain farm
products by SPLC.

In table 2, locations shipping fewer than 54 carloads of farm products during 2004
comprise less than 1 percent of all 2004 farm product carloads and less than 12 percent of
the shipping locations.® In an extreme case, such as a small shipper of 14 carloads per
year, this means the true percentage of carloads and shipping locations is likely
somewhere between the percentage shown in Table 1 (0.74 percent) and the percentage
shown in Table 2 (0.56 percent).

When considering the criteria for mid-size rate appeals, SPLCs shipping fewer
than 299 carloads of farm produets during 2004 (unexpanded) comprise less than 20
percent of the total farm product carloads during 2004 and include more than 81 percent
of the shipping locations (Table 1). In table 2, note that those locations shipping fewer

than 299 carloads of farm products during 2004 comprise a little more than 7 percent of

’ Because the Waybill data is a sample, an expansion factor is used to estimate the true population of rail
shipments.

® There is no smaller category due to expansion factors as high as 40 for single-car shipments.
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all 2004 farm product carloads and less than 49 percent of the shipping locations. Again,
the true percentage of carloads and shipping locations for a shipper in the 250 carload per
year category is likely somewhere between the percentage shown in Table 1 (20 percent)
and the percentage shown in Table 2 (7 percent).

This review based on Waybill Sample data suggests that the current proposed
eligibility limits for small- and medium-size rate cases are likely insufficient. In an
extreme case of 14 carloads per year, a relatively small number of shippers may have

access to a cost-effective rail rate appeal process.

USDA RECOMMENDATIONS

In light of the comments and analysis presented above, USDA puts forth the
following recommendations. Implementation of these recommendations represents a
further step toward making the appeals process for shippers more transparent, cost-

effective, and timely.

Eligibility Criteria
*  The eligibility ceiling for small cases should be increased to an MVC of $1.6
million. For medium-size cases, the MVC should range from $1.6 million to $15
million. Large cases should have an MVC greater than $15M.
* EXCEPTION - The Board should allow a medium-size rate appeal, regardless of
the MVC, if the shipper demonstrates that the rates appealed involve numerous

origins, destinations, and commodities. In such cases, the rebuttable presumption
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would be that a Full-SAC rate appeal would not be feasible, and a Simplified-

SAC procedure can be used.

Procedural Schedule

* At a minimum, the small case procedural schedule should be reduced by 40 days.
These days could possibly be taken out of the time allotted for the Board Decision
on Eligibility, Discovery, Railroad’s Final Tender, and Complainant Rebuttal.

* The Board should consider similar reductions in the medium-size case procedural

schedule if the case does not involve complex changes to the railroad parameters,

CONCLUSION

The Department of Agriculture (USDA) thanks the Board for its efforts and
thoughtful analysis in the development of these proposed simplified standards. These
proposed revisions are better defined and more transparent than the guidelines originally
adopted in 1996,

USDA hopes that its comments prove useful to the Board as it continues to assess
the effectiveness of the proposed standards. USDA appreciates the opportunity to
participate in this important process and offers its assistance o the Board if additional

information is needed regarding our submitted comments.
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Respectively submitted,

“Bruce 1. Knight
Under Secretary

Marketing and Regulatory Programs
U.S. Department of Agriculture
Washington, D.C. 20250
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CERTIFICATE OF SERVICE

I, Demaris A. Wilson, certify that on this 7th day of November, 2006, 1 caused a copy of
the foregoing document to be served by first-class mail, postage prepaid, on all parties of

record in STB Ex Parte No. 646.

x’g
Demaris A, Wilson
Assistant Deputy Administrator
Transportation and Marketing Programs
U.S. Department of Agriculture
Washington, D.C. 20250




