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P-R-0-C-E-E-D-1-N-G-S

JUDGE HILLSON: Good morning.

It"s October 15th, 2009 and we"re iIn Yuma,
Arizona. This is the fifth location and the
eighth day of hearing in the Leafy Green
Vegetables Handled in the United States Rule-
making Hearing on a Proposed Marketing
Agreement, Docket No. AO-FV-09-0138, AMS-FV-
09-0029, FV09-970-1.

And my name is Marc Hillson. 1I™m
the Chief Administrative Law Judge of the
United States Department of Agriculture and
I*m here to conduct the hearing. 1°"m not the
person that"s going to be deciding the matter,
but I*m just here to make sure that testimony
and exhibits come in in an orderly fashion and
that things don®"t get out of hand, if that
ever happens.

One thing 1°d like to do, first of
all, 1s to remind people to put their cell
phones on vibrate or turn them off so that we

don®"t have any interruptions.
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Just a few words about the way the
hearing 1s conducted. We"re here for two
days. The people have agreed generally that
the Proponents are going to be put on their
witnesses today and that people who have
concerns or are opposed to the proposal will
put on their witnesses tomorrow.

However, anyone who wants to
testify can testify and 1Tt people are here
today who aren®t part of the Proponents*
schedule who only can testify today, they need
to come talk to me. 1711 take a morning break
in about an hour and a half or so and those
people can give me their names and 111 try to
find a way to work them in today.

Another thing is that all
testimony is under oath and anyone who
testifies 1s subject to examination by the
USDA panel, by any interested party who"s iIn
this room, any interested person, as well as
the Proponents® panel.

And just also -- since this is a
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continuation of a hearing, this is not -- and
not the start of a hearing, 1°ve asked the
reporter and 1°11 just say it again on the
record to make sure that the pagination of the
transcript is -- picks up where the hearing iIn
Denver left off so that -- and 1*11 note also
for the record that the last exhibit 1
received In Denver was Exhibit 76. The first
exhibit that 1°11 be receiving today is
Exhibit 77.

One other thing that the rules
require is that people who are here iIn a
representational capacity identify themselves
for the record, so I"m going to ask once again
for the USDA panel to i1dentify themselves,
please.

MR. HILL: Yes. Brian Hill,
Office of the General Counsel, USDA.

MS. CARTER: Antoinette Carter,
Marketing Order Administration Branch,
Agricultural Marketing Service, USDA.

MS. SCHMAEDICK: Melissa
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Schmaedick, USDA.

MR. SOUZA: Anthony Souza, USDA,
Fresh Products Branch.

MS. DASH: Suzanne Dash, USDA,
AMS .

JUDGE HILLSON: Proponents® side.

MR. RESNICK: Jason Resnick,
Western Growers and counsel for the Proponent
group.

MR. GICLAS: Hank Giclas, Western
Growers.

MR. HORSFALL: Scott Horsfall, the
California Leafy Greens Marketing Agreement.

JUDGE HILLSON: And if there®s
anyone in the audience here iIn a
representational organizational capacity, if
they could come to the mike and introduce
themselves, please.

Okay. Seeing --

MR. CULLINGS: Casey Cullings here
on behalf of the Arizona Leafy Green Marketing

Agreement.

Page 2850

Neal R. Gross & Co., Inc.
202-234-4433




© 0 ~N oo o b~ w N P

(Y
(@)

11
12
13
14
15
16
17
18
19
20
21
22

JUDGE HILLSON: Can you spell the
last name, sir.

MR. CULLINGS: C-u-I-1-i-n-g-s.

JUDGE HILLSON: Thank you. Okay.
Anyone else who wants to identify themselves
at this point?

IT during the -- as the day goes
on, 1Ff people from -- particularly from the
audience have questions, they need to make
sure to identify themselves. Actually,
everyone who asks a question, even if —- 1
know everyone®s name by now In the panel,
obviously, but they still need to identify
themselves for the record before they ask a
question.

Does anyone have any other
business before we start hearing our
witnesses?

Okay. Well, then Mr. Resnick,
pursuant to agreements, 1°11 turn it over to
you. You may call your Ffirst witness.

MR. RESNICK: Thank you, Your
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Honor. The Proponent group will call a panel
of three witnesses -- Alex Jack, Jack Vessey,
and Larry Cox.

JUDGE HILLSON: Are there any
written statements from these gentlemen, Mr.
Resnick?

MR. RESNICK: There are written
statements.

JUDGE HILLSON: Okay. 1°m going
to mark the written statement of Alex Jack as
Exhibit 77 and 1"m going to mark the written
statement of Jack Vessey as Exhibit 78.

(Exhibits 77 and 78 were
marked for identifi-
cation.)

JUDGE HILLSON: The way we®"ve been
doing it with panels is I*1l basically take
you one at a time first and have -- 1*1l swear
you in, have you read your written statement.
Or In the case of Mr. Cox, | guess you"re
going to just make an oral statement.

MR. COX: That"s correct.
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JUDGE HILLSON: So I*1l swear you
each In separately. You can make your
statement. And then after the three have made
your statements, 111 turn it over to the
panel for questioning and they can ask you
questions individually or as a group.

So, Mr. Jack, will you please
raise your right hand.

Whereupon,

ALEX JACK
having first been duly sworn, was called as a
witness and testified as follows; to wit:

JUDGE HILLSON: Okay. Could you
please state your name and spell 1t for the
record.

MR. JACK: My name i1s Alex Jack,
A-1-e-x, J-a-c-k.

JUDGE HILLSON: And you have a
statement you want to read; is that correct,
sir?

MR. JACK: Yes, 1 do.

JUDGE HILLSON: Why don®"t you go
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right ahead and read it.
TESTIMONY

MR. JACK: Good morning. My name
i1s Alex Jack and I represent Jack Brothers,
Inc. 1 am currently the third generation in
the Jack family to farm. 1 am the president
of our family farm, which 1s located in
Brawley, California.

Our family farm, Jack Brothers, is
100 percent behind the National Leafy Greens
Marketing Agreement. We treat all of our
vegetable crops with the same Intensity and
cleanliness as our leafy greens. Our food
safety program costs have ranged from a high
the first year of $40 per acre to an estimated
cost this year of $32 per acre. As farmers,
you are constantly looking to trim costs and
increase production, and paying these extra
costs are not enjoyable but necessary. We
view the cost of food safety as 'insurance.™
Nobody likes to pay his or her insurance bill,

but you®"re sure glad to have i1t when disaster
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strikes. Disaster in this instance iIs a
product recall on one of your own products,
which may have i1nadvertently become
contaminated. A modern-day product recall can
easily surpass $1 million.

What has happened to our industry
on several occasions is a grower or shipper of
a particular commodity may have a product
recall and the actions from one grower send
shock waves to all growers of that particular
commodity. |IFf consumers hear of contamination
in product "A"™ from shipper "B," all they hear
iIs, Don"t eat product "A," regardless of what
state or even what country it comes from.

Each growing region has their own
ideas -- 1"m sorry -- each growing area has
their own areas of concern. 1t could be their
water source, wild animals, or varmints. No
matter the area of concern, each grower must
have a plan to substantially reduce the threat
of product contamination. We not only owe it

to our families and ourselves but to all
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consumers of America®s vital food chain.

Thank you.

JUDGE HILLSON: Okay. 1°m going
to receive Exhibit 77 into evidence.

(Exhibit 77 was
received.)

JUDGE HILLSON: And, Mr. Vessey,
please raise your right hand.
Whereupon,

JACK VESSEY

having first been duly sworn, was called as a
witness and testified as follows; to wit:

JUDGE HILLSON: Could you please
state your name and spell 1t for the record.

MR. VESSEY: Jack Vessey,
J-a-c-k, V-e-s-s-e-y.

JUDGE HILLSON: Okay. You may
read your statement.

TESTIMONY

MR. VESSEY: Thank you, sir. Good

morning. My name is Jack Vessey. 1 am the

fourth generation and vice president of Vessey
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& Company, Inc., a large leafy green grower
and a small leafy green handler. We are
located in California®s Imperial Valley. We
currently grow 6,000 acres of conventionally
grown leafy greens, consisting of the
following: 1ceberg lettuce, romaine lettuce,
leaf lettuce, spinach, spring mix, and
cabbage. And we also grow 500 acres of
organically grown leafy greens.

Our organically grown product 1is
audited the same as our conventionally grown
product. We find that there"s not a
difference iIn these audits and i1t applies to
both with ease.

We"ve been members of the
California Leafy Greens Marketing Agreement
since its inception. | have served on the
board since that time as well.

My testimony is iIn support of the
National Leafy Greens Marketing Agreement.

Prior to September of 2006, I

believe that we had a sufficient food safety
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program. But after the events of 2006, |
became concerned. When the leafy greens
industry of California decided that something
had to be done to raise the bar on food
safety, 1 was in full support of the effort,
hoping that this may be the tool that would
make me feel more confident In our in-house
program, and i1t has. Having regular and
random audits performed by the California
Department of Food and Agriculture adds
another layer of safety on our farm.

Even though 1 believe that we are
doing an excellent job that includes the
California LGMA and third party audits, some
buyers are still concerned. Due to this
concern, many have mandated their suppliers to
audits that they have invented. This In turn
has made i1t very difficult and time-consuming
for my staff. It seems as we are doing audits
weekly, 1T not daily at times. With the
possible advent of a National Leafy Greens

Marketing Agreement, 1t is my hope that some
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of these buyers with different audits may
accept a national program®s audit as
sufficient.

I have learned that there are some
who are concerned that a national program will
have much difficulty in accommodating the
differences in different growing areas. |1
have seen firsthand how the California LGMA
has made differences in growing areas work.
The Imperial Valley and Salinas Valley are
about as different as it can get. One iIs a
desert valley and the other a coastal valley,
yet it seems that the current California LGMA
audit checklist i1s working in both areas.

I can understand that there may be
individuals who may be concerned with cost, as
I was when the California LGMA was in iIts
infancy. | have found my investment to be
well worth it. And if for some reason the
California LGMA went away tomorrow, | would
still be using the same audit checklist. The

audits would just be done by a third party or
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in-house. But I do believe that having USDA-
trained inspectors performing the audits gives
the audit more credibility to the buyers.

Also 1n regards to cost, | have reviewed the
business case study financials. | believe
that my costs are consistent with what was
presented by that study.

I believe with the advent of a
national program, buyers will be more open to
a standardized audit, will be less likely to
be detrimentally impacted by the safety
performance of another grower and consumers
will have more confidence in buying leafy
greens.

I would like to state for the
record that Vessey & Company, Inc. supports
the National Leafy Green Marketing Agreement.

Thank you.

JUDGE HILLSON: Okay, Mr. Vessey.
I"m going to receive your written statement as
Exhibit 78.

//
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(Exhibit 78 was
received.)

JUDGE HILLSON: And, Mr. Cox, I°11
swear you in.
Whereupon,

LARRY COX

having first been duly sworn, was called as a
witness and testified as follows; to wit:

JUDGE HILLSON: Could you please
state your name and spell 1t for the record.

MR. COX: Larry Cox,
L-a-r-r-y, C-o-Xx.

JUDGE HILLSON: And you just want
to make a statement?

MR. COX: Right.

JUDGE HILLSON: Please proceed.

TESTIMONY

MR. COX: My name is Larry Cox.
I"m a second generation farmer in Imperial
Valley. My family used to farm up in the
Tustin area and in the Long Beach -- Lakewood

area near Long Beach and 1 asked my dad when
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he left from Long Beach if he could look
farther north In Ventura where the weather was
a little cooler and the summers can be pretty
hot in Imperial Valley. He said that the
ground was too expensive up there, so here we
are 1n Imperial Valley.

I"ve been in the lettuce business
since 1982 and have had some partners iIn
Salinas and one partner in Salinas In 1996
said we needed to start a HACCP program. And
I said, What is that? And, you know, the
Hazard Analysis Critical Control Program. And
I said, We don"t -- we don"t need no stinkin*
HACCP program. And I -- you know, 1 said,
Look, we haven®t had any problems. We don"t
have any problems. Why would I want -- and he
said it was gonna cost 60- to $90,000 to
implement a HACCP program. And I"m like, Are
you kidding me? And 1 kicked and screamed and
fought and said -- and they said, Look, you
know, our customers are demanding this and we

need to do this. And, you know, they -- my
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partners won out and so we implemented a HACCP
program at our operation In Imperial Valley
and Salinas and also we farm iIn Mexico.

And after about six months, 1
started reviewing some of the data from the
HACCP program and I1°"m look, Well, how come our
chlorine levels spiked to this and how come
this is over here? And I -- gathering all the
data and reviewing the data, 1 started to
realize how important that HACCP program was
and 1t -- you know, it allowed us to manage
things better.

And 1 read a report from some guys
in Oregon that were successful and they said
that they did very fine accounting, and they
said that which 1s measured can be managed.
And 1 have become a strong proponent for data-
gathering and management and analysis and i1t"s
difficult -- 1"m also on the Leafy Greens
board with Jack, and to come back to Imperial
Valley, where 1 don®t believe there has been

a verified E. coli positive contamination
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issue for the last 20-some years. | sit on
the Vegetable Growers board, and to sit there
with my fellow farmers on the Vegetable
Growers board and they said, Why should we do
this? Why do we have to do this? This is --
you know, this doesn®"t make sense. And they
had the same -- a lot of them had the same
mindset a few years ago that 1 had iIn 1996 and
I -—- I told one of my fellow workers, 1 said,
Look, 1 said, 1f your wife is angry at you for
a non-valid reason, do you still have a
problem? And the guy said, Yeah, 1 still have
a problem. 1 said, Yeah, | said, our
customers after the 2006 E. coli outbreak in
spinach, our customers lost confidence in our
ability to provide a clean, safe food supply.
And 1 said, We"ve got to regain that
confidence back and also anything that we can
reasonably do to reduce or minimize food
illnesses, | said, i1s, you know, a valid and
worthwhile cause.

There®s no way, | believe, that we
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are going to be able to guarantee a 100
percent safe food supply. There will be food-
borne illnesses either from the field issues
or handling issues, but we need to do what we
can to reinstill confidence in the food supply
and, you know, until we get a hundred percent
safe kill step, we"ve got to do what we can.
And 1 would -- my goal i1s that we get to the
point of like the airline industry where
people know the planes are going to crash but
they have a reasonable confidence iIf they get
on a plane that i1t can get from Point A to
Point B with a minimum of danger. And it"s my
goal and I think 1t"s the industry®s goal to
get to that point with our food supply.

And so | do support the National
Agreement. I1°m a libertarian by nature. |1
don"t like people telling me what to do. 1
don®"t like the Government getting involved iIn
my business. | don"t like paying taxes -- I™m
going to get on a soapbox here. Help me out.

And to be honest, I"ve lost confidence iIn the
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ability of our state legislature in California
and our national Government to solve any
problems of substance. And I don"t like
paying taxes, you know, for money that, you
know -- that I don"t believe they"re good
stewards of.

But that being said, as an
industry and as a society, | think we need to
do what we can and If -- whether i1t"s, you
know, the E. coli outbreak in the spinach, you
know, whether -- people didn"t care that it
came from a certain ranch. They just said,
Hey, we"re not going to eat spinach and we are
all painted with the same brush. And so, you
know, what my neighbor does affects me and
what 1 do affects my neighbor, so I would hope
that with a national program, that we can make
it to where i1t"s not too onerous on small
farms and that we can make i1t to where it"s
effective and verifiable.

I talked to my partners iIn

Salinas. My passion is growing the crop. |
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spend as much time as | can out in the fields
and as little time as | have to in my office.
We"ve got -- our sales office is in Salinas
and 1 called my partner yesterday and he said
he -- he says that he thinks between the
testing on the product and the HACCP program
that we have, from the time it"s -- prior to
harvest, i1t"s close to 16 cents a box on
average for our costs on food safety, and 1
figure that our on-farm cost i1s probably close
-- between 35 and $50 an acre, depending on
the location and the acreage of the field
because, you know, we have fixed costs on some
of those things.

So I don"t know whether or not
we"re going to have a change i1n the national
program, how it would change things. It
depends on how 1t*s -- you know, 1f It"s
comparable to the California program or the
Arizona program, I don"t see there would be a
huge change in things, but I can"t say that

until 1 see the final draft of the national
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program.

So that pretty much covers what |
had to say.

JUDGE HILLSON: Thank you. Mr.
Resnick, do you have any further direct before
I turn 1t over to the panel?

MR. RESNICK: Not at this time,
Your Honor.

JUDGE HILLSON: Okay. Does the
USDA panel have questions of these witnesses?

Ms. Schmaedick?

MS. SCHMAEDICK: Good morning.

MR. JACK: Good morning.

MS. SCHMAEDICK: Can everybody
hear me or should I pull this closer?

MR. JACK: Yes.

MS. SCHMAEDICK: 1Is that better?
Okay. Is that better?

ALL: Yes.

MS. SCHMAEDICK: Okay. So this is
Melissa Schmaedick with USDA. Good morning

and thank you, all three of you, for your
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testimony. | guess I"m just going to -- some
of my questions will be directed to
individuals and some of them will be just sort
of for the three of you in general, so feel
free to add something 1t you feel compelled to
do so.

I just wanted to clarify, Mr. Alex
Jack, you are a grower; i1s that correct?

MR. JACK: Yes. 1 am just a
grower, not a shipper.

MS. SCHMAEDICK: Okay. So you“re
not involved In any handling functions?

MR. JACK: No, but I"m a part
owner In the crops. And so everything that"s
-- none of my ranch -- i1f there®s a recall,
it"s going to affect me. So even though I"m
not the manager of the harvest company or the
sales, 1, you know, am very concerned iIn what
goes on there.

MS. SCHMAEDICK: And currently do
you deliver your product to more than one

shipper, or do you just work primarily with
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one entity?

MR. JACK: No. I grow for four
different shippers.

MS. SCHMAEDICK: And the -- do you
have requirements from those different
shippers in terms of the type of certification
that"s required or systems you need to have 1iIn
place?

MR. JACK: Yes. Everyone is
pretty much on the same page. |1 present my
program to all four of them and I tell them
what we"re doing on our ranch and they"re all
in agreement. They may have little comments
here or there about mainly just paper trails,
but our program is pretty universal. We just
-- we run a really clean ranch and so we
really haven"t had any problems having four
different shippers.

MS. SCHMAEDICK: And in your
testimony, you did not state whether or not
you were a large or small grower business.

Are you familiar with --
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MR. JACK: Yes. Based on your
guidelines or the guidelines, I"m a large
grower .

MS. SCHMAEDICK: Okay. And when
did you put in place your food safety
practices, your good ag. practices?

MR. JACK: Well, on paper it
started about three years ago. But, in
reality, i1t started just when 1 farmed under
my dad basically. It was just -- he was very
clean and, you know, we made progress in some
areas like something simple, like they used to
stop and eat lunch in the field where now they
eat outside of the field, so there"s been, you
know, some small changes. But as far as just
having a clean ranch and things like that, it
started, you know, 25 years ago.

MS. SCHMAEDICK: So based on your
experience, are good agricultural practices
something that you have naturally been doing
as part of your -- as part of your business

operation?
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MR. JACK: Yeah, and I think part
of that, I was born to a mother that was
completely paralyzed by polio and we just ate
very healthy at our home. And so maybe 1 was
partly conscious from that. 1"m sure it had
a big part to do with 1t "cause my dad would
bring home food a lot and -- just because of
my mother®"s health and being very frail, we
just -- we"ve always eaten very healthy and 1
think that"s always been a mindset kind of iIn
our food preparation, in the growing of our
food and the way we live our lives.

MS. SCHMAEDICK: So as a -- as
your buyers started developing standards and
placing certain requirements on you and your
product, that -- the transition to meet those
requirements, did it involve a huge change iIn
what you were doing, or was It -- can you
explain?

MR. JACK: No, not that much.
Like one example would be, you know, the

moving of livestock. |If you happen to live
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around a farmhouse, some things 1"ve been
quite upset about. We have a couple ranch
houses that some of our workers live iIn and
they have dogs and the dogs would roam free
and we"ve either had to put up fences or put
the dogs on leashes, which 1"m not a big fan
of but i1t"s just something we have to do.

So there"s been some things, but a
lot of it"s been just communication with our
neighbors. We may have a neighbor that"s
pasturing livestock on an alfalfa field and so
we"ll go to him and say, Hey, would you mind,
you know, putting your fence a little further
into your property line because, you know, we
need so many feet, you know, of clear space
and food safety and our neighbors have been --
even though they"re not in the produce
industry, are very understanding and have been
working with us. So there®s been some
changes, but it"s -- most of 1t has been just
communication and paper trail that"s been the

big change.
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MS. SCHMAEDICK: And how long have
you been aware of the drafting of the proposed
national program?

MR. JACK: Since its inception,
but I*m guessing -- what? -- it"s been a year
and a half or so. You know, they started the
California Leafy Green and then the national
part I think, you know, there was talk of it
a year and a half, two years ago.

MS. SCHMAEDICK: So you®ve been
aware of i1ts development then?

MR. JACK: Yes.

MS. SCHMAEDICK: Have you had an
opportunity to get information on the proposal
as it was developing over that time?

MR. JACK: 1"m on the board of
directors in Imperial Valley Vegetable
Growers. 1"m actually the president right
now. But Larry and Jack are on that board and
SO every meeting we have them give us an
update of what®"s going on and what

developments and then we"ll give our feedback
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to the two of them and discuss it and some
ideas they take back to their board, Leafy
Green board, but Larry and Jack have done a
very good job of keeping us informed of the
discussions and the direction that they want
to go.

MS. SCHMAEDICK: So are you
familiar with the proposed zones under the
program?

MR. JACK: The zones as far as
regions?

MS. SCHMAEDICK: Under the
proposed program, the United States is divided
into five different zones.

MR. JACK: Right, the different
regions, yes.

MS. SCHMAEDICK: What is your
opinion on those zones In terms of the
administrative function that they would play
in providing a basis for representation on the
administrative committee?

MR. JACK: Based on what 1 know, |
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would say i1t"s not enough zones. California
could probably use five zones all of 1ts own.
Every area i1s so different. We get our water
from the Colorado River, which obviously
starts in Colorado. It travels close to 7,000
miles. There"s many farming areas that farm.
And when they®re done with their water, they
put 1t back in Colorado River. And so we have
that i1ssue in Imperial VvValley. Yuma does also
and Salinas where 1t"s well water and they
have saltwater intrusion and different things
like that. So I think California needs five
all by itself.

MS. SCHMAEDICK: So in your --
based on your statement, are you -- is it your
impression that zones and region mean the same
thing?

MR. JACK: Yeah.

MS. SCHMAEDICK: Okay. Okay.
Thank you, --

MR. JACK: Thank you.

MS. SCHMAEDICK: -- Mr. Jack and
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I1"d like to ask some questions of Mr. Jack
Vessey.

MR. VESSEY: Yes, ma“am.

MS. SCHMAEDICK: So, Mr. Vessey,
you indicated that you"re a large grower and
a small handler; i1s that correct?

MR. VESSEY: Correct.

MS. SCHMAEDICK: So iIn terms of
your handling business or your handling
operation, do you only handle product that you
grow?

MR. VESSEY: Correct.

MS. SCHMAEDICK: And in terms of a
grower, does your product go to other handlers
then?

MR. VESSEY: Currently, my product
goes to approximately 18 leafy green
signatories at this time and approximately 20
to 25, maybe -- excuse me -- eight more
receivers, Tirst handlers, 1f you will, after
those that are signatories.

MS. SCHMAEDICK: Uh-huh. Can you
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explain to me what the term "first handler™
means that you just used?
MR. VESSEY: Well, the term "first

handler,” to me, I mean, even In our own
industry sometimes we talk about what is
exactly the first handler. And sometimes in
my mind, 1t"s the person whose name iIs on the
box, 1f you will, I might consider the first
handler, whosever label i1t"s under before i1t"s
shipped.

MS. SCHMAEDICK: Okay. You also
mentioned that you produce a product called
spring mix.

MR. VESSEY: Correct.

MS. SCHMAEDICK: Can you explain
to me what spring mix means for you?

MR. VESSEY: Well, you might have
call 1t baby lettuces, mustards, chards, be
different types of lettuces and those mustards
and chards mixed in a spring mix salad, 1f you

will.

MS. SCHMAEDICK: And are all of
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the -- the items that are included in your
definition of spring mix, are they captured
under the definition of leafy greens in the
proposal?

MR. VESSEY: 1 believe the
lettuces are and 1"m not sure about the other
ones, but 1 know that the way we audit
everything and those lettuces being In that
field, everything®"s audited to LGMA metrics.

MS. SCHMAEDICK: Okay. You also
mentioned that you grow some organic product.

MR. VESSEY: Correct.

MS. SCHMAEDICK: And I*m assuming
that"s certified organic under the National
Organic Program?

MR. VESSEY: Correct.

MS. SCHMAEDICK: 1Is there any
difference in the way you approach good
agricultural practices iIn your organic fTields
versus your conventional fields?

MR. VESSEY: No. They are treated

the same.
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MS. SCHMAEDICK: Are there any
requirements that you are asked to follow that
would contradict what you are asked to do
under the National Organic Program?

MR. VESSEY: To my knowledge, no.

MS. SCHMAEDICK: In your
statement, you referred to a business case
study. 1It"s on page two of your statement,
the second paragraph. 1t"s the second-to-the-
last sentence. Can you tell me which business
case study you“re referring to?

MR. VESSEY: There was a study
done 1 believe by Intertox and I know there
was a study done that 1 got asked questions on
and they wanted to see what the cost would be,
and | reviewed that and 1t was very similar to
the costs that 1 currently have on my ranch
right now with regards to food safety and what
a national program would cost versus what I™m
doing now is very similar.

MS. SCHMAEDICK: So you"ve had a

chance to review that and you find that the
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costs are in line with what you“ve
experienced?

MR. VESSEY: Correct.

MS. SCHMAEDICK: And you also
state that you found your iInvestment to be
well worth 1t. Can you tell me about what
your investment was?

MR. VESSEY: The investment on my
ranch is full-time food safety manager, water
testing, the documentation, the time spent --
time spent doing audits. As Alex mentioned
and Larry mentioned, | mean, 1t"s well worth
the iInvestment. We want to provide a safe
food source. And as I mentioned in my
testimony, prior to 2006 1 thought we were
doing a pretty good job and 1 believe still to
this day we were, but to have the LGMA
inspectors out there and we were -- we were
previous still having third party audits, but
to have the Government audits come in and look
at what we"re doing and use their audit

checklist, 1 guess you can say | sleep better
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at night.

MS. SCHMAEDICK: That leads me
into my next question. You state that having
USDA-trained inspectors performing audits
gives the audit more credibility to buyers.
Can you explain to me your -- that statement
and why there might be a difference between
USDA-trained and others?

MR. VESSEY: Sure. Yeah. 1 mean,
if you look at any type of survey or, you
know, who"s the most trusted person or -- you
know, 1t always comes to the farmer. Who"s
the most mistrusted -- 1 don"t want to hurt
anybody*s whatever they®"re doing -- lawyers --
you know, there was a study that 1 read and,
you know, I"m not exactly sure what i1t was
but, I mean, many studies they always mention,
you know, whether i1t be a third party or a
Government audit, who would they -- which one
would they trust more and it always comes back
a higher percentage they would trust a

Government audit versus a private audit.
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MS. SCHMAEDICK: And in your
experience In working with USDA-trained
auditors, have you found the audits to be
consistent?

MR. VESSEY: Yes, especially now
with the audit checklist that we currently go
through. 1 mean, there®s no way not to be
consistent. |1 mean, they"re yes/no questions
basically. They basically go through these
when they"re out there i1n the office or in the
branch going through these questions. So not
really any discrepancies no matter what
inspector you get.

MS. SCHMAEDICK: Uh-huh. And how
long have you been aware of the draft proposal
for a national program?

MR. VESSEY: 1I°"m not -- you know,
I"m not exactly sure when the exact draft
started, but I know there®s been conversation
-- even as the California LGMA was getting put
together, 1 know there was talk of a national

program and getting the draft together and
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going through this process -- 1 was going to
say three years ago the process and the talk
was there and then I know the draft started at
least a year ago. People started working on
the draft together.

MS. SCHMAEDICK: Uh-huh. Would
you say that the information shared about the
draft as 1t were -- as 1t was being developed,
was it available to you?

MR. VESSEY: Yeah. | had 1t --
well, through my -- being on the board of
LGMA, 1 know that we looked through the draft
and, you know, people discussed it and, you
know, 1 think 1t"s very similar to LGMA, to be
honest, and, you know, now you can go to AMS
website, USDA website, pull it up and review
it.

MS. SCHMAEDICK: And in your
opinion, what is the benefit of having a
national program?

MR. VESSEY: One of -- as I

mentioned In my written testimony, you know,
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we are audited i1t seems weekly if not daily at
times. And I go back to the buyer-mandated
programs. [I"ve been saying it for three years
now. It takes us a lot of time and effort to
go through a series of questions that are
similar, but then we get into what we call
some of these other different metrics that are
asking for different things than the LGMA. My
hope, has been for the last three years, that
we could get some type of standardized audit.
And 1°d hope with the national program that
some of these buyer-mandated programs might be
able to say, you know, instead of coming to my
ranch and auditing basically the same stuff
that was audited a week before, they might
say, Do you have your current NLGMA
certificate? Yes, | was audited last week.
Here 1t i1s. 1 would hope that would suffice
in the future and then that"s one of the
reasons 1"m very excited and I hope that the
national program can move forward.

MS. SCHMAEDICK: Would that impact
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any costs that you experience with audits?
MR. VESSEY: Yeah. 1 believe that
there®s an opportunity for me to have -- cost
per acre would be less on my food safety
program possibly "cause 1 wouldn®"t have so
much audits. When I say daily, I mean, we"ve
got one person that walks In at 8:00 in the
morning and says, | want to do an audit. Do
an audit. The next day, another person walks
in to basically do the same exact thing. And
my -- what I would hope i1s that with the
national program, as | said, with these
inspectors coming and people buying into the

program, if you will, that a National Leafy

Green Marketing Association -- Or, excuse
me -- Agreement certificate would suffice for
that audit.

MS. SCHMAEDICK: One of the
comments that we have had over the course of
past hearing locations is that the -- the
metrics that are used for California might not

be applicable to different growing areas
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within the country. What is your opinion on
that?

MR. VESSEY: Well, again, as |
stated 1n my written testimony, I mean, 1If you
look at the Imperial Valley versus Salinas,
California, they sure are different yet that
audit seems to work.

And also In the -- iIn the 970
here, 1t does mention how -- I mean, this is
going to -- when you get together with these
committees, they"re going to try to make it
work for each region. 1 mean, nothing®"s set
in stone at this point iIn regards to metrics.
Will the California work everywhere
specifically? Maybe not, but 1 think there®s
-— 1t"s allowed here that there might be some
different areas that we can change some of the
metrics to make them work for that area.

MS. SCHMAEDICK: Based on your
understanding of the proposal, is i1t the
intent to allow for regional differences and

consideration of how metrics might be adapted
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for those differences?

MR. VESSEY: If I recall in the
reading of the 970, 1 believe there was
something in there In regards to regional
differences or | read i1t somewhere, spoke to
somebody about regional differences being
accounted for.

But also, again, 1 want to point
out that, 1 mean, the California Leafy Green
Marketing Agreement, Salinas and Imperial
Valley are totally different, but you go
through this audit checklist and it works.

MS. SCHMAEDICK: You mentioned
that you have numerous audits and some of them
are we"ll say buyer-specific audits.

MR. VESSEY: Uh-huh.

MS. SCHMAEDICK: Do you believe
that some of those buyer-specific audits and
what they"re requiring are based on
scientifically-founded reasons?

MR. VESSEY: No. My opinion, some

-- | mean, 1f the leafy greens, for instance,
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400 feet -- | think some people say, Well,
that"s 400. We"re going to be a mile "cause
that"s better. 1 don"t think 1t"s scientific.
I think, in my opinion that, you know, some of
them, you know -- these audits, maybe a little
job justification at times.

MS. SCHMAEDICK: And in your
opinion would the proposed national program be
a vehicle that would include scientific -- a
review of scientific justification for the
metrics?

MR. VESSEY: Yes, just as the
LGMA. 1 mean, we got it down to risk-based
and scientific-based as best we can and
there®s currently studies on certailn areas,
depending on, you know, the regions of what
needs to be looked at in regards to
scientific-based metrics.

MS. SCHMAEDICK: Okay. Thank you.

MR. VESSEY: Thank you.

MS. SCHMAEDICK: That"s all my

questions for you. Mr. Cox, good morning.
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MR. COX: Yes.

MS. SCHMAEDICK: You mentioned
that 1n 1996, you started a HACCP program.

MR. COX: Yes.

MS. SCHMAEDICK: And it 1 remember
your statement correctly, you found that that
program has been beneficial? Is that correct?

MR. COX: Yes.

MS. SCHMAEDICK: And did you say
that it costs 60- to $90,000 to implement?

MR. COX: That"s correct.

MS. SCHMAEDICK: What was included
in those costs or in that cost range?

MR. COX: We had an outside
service come in and do an audit of our
operations both in Imperial VvValley and Mexico
and they gave a written assessment of what we
-- how we needed to, you know, monitor things
and then we ended up having to add staff and,
you know, testing mechanisms to monitor those,
you know -- the criteria that they set up for

the HACCP program.
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MS. SCHMAEDICK: And 1"m sorry. |1
don"t recall 1t. Are you a large grower or a
small grower by SBA definitions?

MR. COX: Well, if 1 remember
right, they defined it by gross revenues and
it depends on the price of our commodities.
Things are bad in that we"re all small growers
but, no, I usually qualify as a large grower.

MS. SCHMAEDICK: Okay. And it
also i1s defined by your receipts for leafy
greens.

MR. COX: Yes.

MS. SCHMAEDICK: So if you have a
diversified farm, we would ask you to look
just at your leafy greens portion.

MR. COX: Yes, still qualify as a
large grower for leafy greens.

MS. SCHMAEDICK: Okay. So in
terms of actual costs of implementing the
HACCP program, setting aside the study, the
consulting that you had done, what were the

expenses involved with that?
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MR. COX: Setting aside the costs
of just the -- state the question again.

MS. SCHMAEDICK: You mentioned
that you had someone come In and do an
assessment.

MR. COX: Yes.

MS. SCHMAEDICK: And I*m assuming
that person was in a consulting role?

MR. COX: Yes.

MS. SCHMAEDICK: So i1f you took
out the cost of the consultant and you just
looked at the cost of changes that you made iIn
your operations, do you have an idea what
those costs were?

MR. COX: You know, it would just
be kind of a guess. 1 would -- I would say
that i1t would probably -- and then you have
ongoing costs. So i1f you"re just talking
about -- you know, you®re talking about apart
from the 60- to $90,000 or what component of
the 60- or $90,000 was apart from the --

MS. SCHMAEDICK: What component of
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the 60- to 90- was your start-up costs for
your HACCP program?

MR. COX: Pretty much just the
start-up costs were -- 1 would imagine about
$60,000.

MS. SCHMAEDICK: Okay. You
mentioned a report from Oregon. Can you
identify that report?

MR. COX: Actually, it wasn"t
really a report. 1t was just an article iIn a
farm magazine. There were a couple brothers
who had a diversified operation and they took
on trucking and they took on -- and they had
been successftul 1In areas where others hadn"t
and 1t just -- they were talking about, you
know, they measured the fuel consumption for
each truck and they really measured every
aspect of their business to where they
could -- you know, they knew what was going on
and what their actual costs were.

And that"s where | read the

phrase, you know, "That which Is measured can
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be managed.*

MS. SCHMAEDICK: And do you have a
copy of that report by any chance?

MR. COX: No.

MS. SCHMAEDICK: No? Okay. 1
want to go back to the discussion of the HACCP
program. In the proposed program, there are
a couple of terms that are used. 'Control
point™ is one of them and *“critical limit" is
the other. Can you explain to me what your
understanding of those two terms are?

MR. COX: No.

MS. SCHMAEDICK: Okay.

MR. COX: No, not without looking
at, you know, what the definition is, you
know, of control point --

MS. SCHMAEDICK: Okay.

MR. COX: -- or was i1t control

MS. SCHMAEDICK: So do you have a
copy of the proposed language in front of you?

MR. COX: 1 do.
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MS. SCHMAEDICK: Okay. If you
look at —-

MR. COX: You"re looking at
critical limit on the page of definitions?

MS. SCHMAEDICK: Critical limit,
yes, 970.4.

MR. COX: Yes.

MS. SCHMAEDICK: And then process
control, 970.22.

MR. COX: Okay. If you want to
look at 970.4, the critical limit -- okay. Do
you want some examples? 1 mean, like an
example would be in our irrigation water,
we"ve set some, you know, some parameters
there for coliform numbers and that"s, you
know -- so you®"ve got some -- 1T 1t exceeds --
you know, 1f you test i1t and you exceed a
certain number, then you have a certain
protocol that you have to do to either retest
or take, you know, mitigation steps to -- to
deal with that, you know, that number.

MS. SCHMAEDICK: And 970.22,
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process control, can you explain that to me
and how that works on your farm?

MR. COX: Okay. 1 think that
would be like -- In our harvesting operation,
you know, we say, Okay, you will not have any
-- you know, there will be no food or, you
know, no consuming the food inside the
harvesting area. So, you know, at lunch
break, everybody moves outside the field to
consume lunch. You know, and i1If you see
somebody sitting on a bed that"s been
harvested, even though it"s been harvested,
you"re not going to go back in there and say,
Hey, look, you know, you need to be outside
the field area when you®re consuming food.
And then, you know, everybody has to, you
know, adhere to that.

MS. SCHMAEDICK: In your
statement, you talked about consumer
confidence.

MR. COX: Uh-huh.

MS. SCHMAEDICK: Would you say --
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in your opinion, is there a relationship
between the quality of a product and the
absence of contamination?

MR. COX: Yes. |1 mean, 1 think
part of quality iIs the absence of
contamination. | don"t know i1f you"re talking
about physical appearance or just the total
definition of quality.

MS. SCHMAEDICK: Is -- under the
proposed program, there®s a proposal for
traceability. What function would
traceability play in the event of a
contamination and trying to maintain consumer
confidence?

MR. COX: 1 think 1t"s absolutely
critical. We"ve got some new demands being
placed on us from some of our retail customers
that want to have every single package
traceable and we"re -- you know, we"re now
looking at so how do we -- how do we -- you
know, for every carton of lettuce that we

produce -- right now, we put -- every single
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carton has got a tag on it that tells the
block that i1t"s produced in, the commodity,
what -- the block 1t"s produced in, the
grower, and the Julian date, so we"re able to
trace every single box but not every single
piece of fruit or vegetable i1s traceable. And
it really helps.

And we do, you know, fire drills
and simulated recalls periodically. We-"ll
have somebody -- you know, we®ll actually have
some of our customers on the East Coast call
our office and say, Hey, I°ve got a problem
with a certain deal. | need to get the
information. And we"ll have our office or our
ranch get all the information together and
then say, Okay, this was -- you know, we were
only doing a drill here but checking to see,
you know, how our system worked and whether it
worked or not.

But -- and 1t"s going to be
extremely onerous and 1 don®"t know how we"re

going to -- how we"re going to get to the
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point of being able to, you know, you know,
have each individual bag of -- you know, let"s
say you"re going to wrap lettuce and to sit
there and say, Yeah, I1"ve got to have a
different label or a different wrapper for
each shipped block of lettuce 1s gonna be, you
know, we"ll have to come up with some sort of
portable printing mechanism and that®"s going
to be -- I have no 1dea how we"re going to get
there. But the closer you can get to it,
within reason -- | mean, you don"t want to get
to the point where it"s costing you $15 per
head to be able to, you know, okay, yeah, we
got i1t traceable but nobody can afford to buy
it. So I think the system we have iIn place
now iIs good and what we can do within reason
IS going to be better.

MS. SCHMAEDICK: 1 believe that
concludes my questions. Thank you.

JUDGE HILLSON: Anyone else on the
panel? Ms. Carter?

MS. CARTER: Good morning.
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Antoinette Carter with USDA. My first
question i1s to Mr. Jack.

MR. JACK: Yes.

MS. CARTER: You indicated --
talked a little bit about your growing
operation. Can you tell us what products you
grow specifically that -- leafy green
vegetables that you grow?

MR. JACK: Iceberg lettuce,
romaine lettuce, red leaf, green leaf, those
commodities.

MS. CARTER: And in terms of acres
of production, about how many acres do you --
do you grow?

MR. JACK: We grow about close to
2,000 acres of leafy green commodities.

MS. CARTER: Okay. Thank you. My
next question is for Mr. Vessey.

MR. VESSEY: Yes, ma“am.

MS. CARTER: This is just a
follow-up question from Ms. Schmaedick®s

question. You mentioned that the Imperial
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Valley and Salinas Valley are very different
in terms of growing areas. Can you explain a
little bit more about how they“re different?

MR. VESSEY: Okay. Well, one"s a
desert and one®"s in a coastal valley with
hills on both sides and provides flat, level,
and more rolling hills In Salinas Valley, use
more well water in Salinas Valley. We have an
open canal system that"s gravity-fed. Those
would be the main reasons. The weather®s a
little different. The people are a lot
different, too.

Those are the main reasons.

MS. CARTER: Okay. Thank you.
And do you -- you mentioned that the current
California Leafy Green Marketing Agreement
audit checklist works for both of those areas
although they are different. In your opinion,
and based on your experience, why do you think
that 1s so?

MR. VESSEY: Well, 1 mean, when

they take Into account the water system, they
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take Into account both water systems -- if you
go through the list of questions -- | don"t
want to go through every one, but there"s
nothing that really -- of those different
areas that sets them apart in regards to
growing a leafy green. They do account for
the different water sources. | know in the
metrics themselves, they account for the land
and slopes. But they work well with both of
them. They take 1Into account both locations.

MS. CARTER: Okay. Thank you.
And my last questions are for Mr. Cox. You
indicated that you®"re in the lettuce business.
Are there other leafy green vegetables that
you grow or --

MR. COX: Yes. | grow iceberg
lettuce, romaine, green leaf, red leaf also.

MS. CARTER: You also indicated
that you have operations in Mexico, Imperial
Valley, and Salinas?

MR. COX: That"s correct.

MS. CARTER: Can you explain or
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can you tell us why do you think -- what"s the
value -- this proposal would cover imported
products. In your opinion, why do you think
that"s a valuable component?

MR. COX: You know, 1°ve got mixed
emotions on that and, like 1 said, I don"t
like people telling me what to do, but in our
-— 1711 just give you an example. In our
farming operation in -- | started working in
Mexico in 1991. 1 believe NAFTA had already
passed and | was afraid that we couldn®t
compete, and so I said, Well, 1°11 go down
there and find out. And so we set up an
operation in 1991. 1 could fill you with all
kinds of stories. It"s been an adventure.

But several years ago, there was an E. coli
outbreak, 1 believe it was OjJos Negros area in
the mountains south of San Diego. And like 1
said, our onion demand just fell apart big
time and found out that there were some guys,
you know, using some basically contaminated

water for washing their onions.
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And so after that time, USDA and
the Mexican branch Senecita came Into every
packing shed and they said, Look, you know,
you guys are going to have to step i1t up and
they put some onerous restrictions on us and
after going through some of the packing sheds
down there, you know, there were some things
that were not being done properly and, you
know, contamination doesn"t matter whether it
comes from, like 1 said, whether 1t comes from
a Tield in Imperial Vvalley, a field in Salinas
Valley, Juanacatlan down by Mexico City,
Mexicali, you know. It all -- 1t affects the
consumer and the industry the same way.

And as -- you know, If I*m not
mistaken, 1 think we imported almost, you
know, as many vegetables as we exported last
year in this country and there"s going to be
more and more vegetables imported with the
price of labor and what have you, 1 believe.
And so | believe that we need to have the same

consideration for product that"s imported both
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on pesticide, herbicide residues and food
safety iIssues as we expect from our own
farmers here.

MS. CARTER: Okay. Thank you.
That"s all 1 have.

JUDGE HILLSON: Any other
panelists? Ms. Dash?

MS. DASH: Suzanne Dash. Mr. Cox,
you talked about your HACCP program and Mr.
Jack and Mr. Vessey had talked about their
food safety program. 1Is there a difference
between a food safety program and the HACCP
program?

MR. COX: 1 don"t believe so. 1
just used the term HACCP program because that
was -- you know, that was the term that was
put to me at that time. They can be
synonymous. Just the HACCP program is just,
you know, okay, this is what we"re looking at
-- the Hazard Analysis Control Point Program.
And the food safety program, I don"t really

know -- you know, I think they can be a little
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bit more broad but, to me, they can be
Synonymous.

MS. DASH: Mr. Vessey and Mr.
Jack, would you agree with what he said?

MR. JACK: Yes. 1 just think that
was, you know, the primary name that came up
at the time. And then, you know, with a lot
of things, whether 1t"s a product or whatever,
you come up with a catchy phrase and food
safety sounds a lot better to the public than
a haz-mat program. It"s --

MR. VESSEY: 1 believe, you know,
HACCP years ago was based -- when it First
came about, a lot of the HACCP programs were
designed for packing sheds, coolers. It
wasn®"t really designed for the field. You
could make a program tailor-made for that.

And I guess you®"d say a HACCP program®s more
tailor-made with a consultant. They come and
really look at those control points and it was
different ten years ago. Again, It was more

of a packing shed and not a field point in my
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opinion. And a food safety program, they can
be synonymous now. But it depends on how It"s
laid out. 1 mean, each person®s HACCP program
may be different.

MS. DASH: Thank you. That"s all
I have.

JUDGE HILLSON: Anything else?
Mr. Souza?

MR. SOUZA: Thank you. Anthony
Souza, USDA, good morning.

ALL: Good morning.

MR. SOUZA: 1°d like to follow up
a little bit on Ms. Dash®"s question In regards
to HACCP, Mr. Cox. You stated in 1996 you
started a HACCP program. What does HACCP
stand for?

MR. COX: I believe 1t"s Hazard
Analysis Critical Control Point or Program.

MR. SOUZA: In a HACCP program, a
Hazard Analysis Critical Control Point, is
there a kill step generally associated with

that type of program?
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MR. COX: Depends if you“re
talking -- because we had a pretty broad
program. | mean, there were areas that were
kill -- not -- we don"t really have a -- we
don®"t have a verifiable kill step but we
did -- we would monitor chlorine levels, we
would monitor, you know, washing the things,
cleanliness, but as far as a verifiable kill
step, no.

MR. SOUZA: With that being said,
would 1t be more accurate to state that you
have a HACCP-based program rather than a HACCP
program, a program that"s based off of HACCP
but may not be a HACCP program?

MR. COX: I would -- that would be
accurate.

MR. SOUZA: You also stated in
your verbal testimony that you do grow iIn
Imperial, Salinas, and Mexico. What would be
the advantage under a national program for you
in these three areas?

MR. COX: 1 don"t actually -- 1
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don®"t grow the product personally in Salinas.
We have contract growers with our operation up
there. But | oversee the growing in Imperial
Valley and 1 oversee the growing in Mexicali.
Those are our farming operations that we
control and own.

But to answer your -- your
question was what would be the advantages of
a national program to those -- to these three
areas?

MR. SOUZA: Correct.

MR. COX: 1t depends -- 1 mean, as
far as a national program, 1 don*"t -- it
depends on how 1t"s tailored, but there"s not
really a whole lot of -- 1 don*"t know if there
would be much advantage over the current
program that I have in place in California
because we implement a lot of the same stuff
in Mexico. We -- we"ve got more people
running around in Mexico than 1 -- you know,
who"s that? Who"s that? Those are part of

our food safety program, you know. We need
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all those people? And it Is very expensive
and very onerous, but I don"t -- I don"t know
that there would be an advantage to a national
program over what we have now.

MR. SOUZA: You had a phrase "That
can be measured can be managed.' In that type
of program, is elimination a possibility as
far as human pathogens go? -- the ability to
eliminate human pathogens?

MR. COX: Yeah. | mean, 1 think
everybody would love to have a safe Kkill step.
You know, we did some research on radiation
several years ago. We were exporting broccoli
to Japan and 1 -- 1 was i1n Japan talking to
some of our buyers and they were talking about
bugs and we had several loads rejected because
of a live aphid, 1 believe it was, and 1 made
the mistake of talking about irradiating
broccoli in Japan and 1 kind of forgot about,
you know, the radiation issue. They were a
little bit sensitive to radiation, so --

rightfully so.
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And so, I mean, as far -- we would
love to have a safe kill step.

MR. SOUZA: But one is not being
used currently In your program?

MR. COX: That"s correct.

MR. SOUZA: You"re using
procedures to reduce or manage the risks?

MR. COX: That"s correct.

MR. SOUZA: 1In a food safety
program or a HACCP program, would you see a
voluntary recall being a breaking down of the
system or the system working?

MR. COX: No. 1 think that"s the
system working. Any -- like | said, we"ve got
-- you know, we"re still at the point to where
we, you know -- precaution rules. And if
you"ve got any kind of question out there,
hey, you"re better off getting that product
called back until you know -- the last thing
you want to do iIs presuppose, okay, this iIs a
false test or something like that. You don"t

want to get -- we need to err on the side of
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caution.

MR. SOUZA: 1"ve got a question
for all three of you and if we could start
with Mr. Vessey and work our way. We heard
different costs from all three of you iIn what
the -- your food safety program runs. Are
those costs based off of the California or the
Arizona leafy green programs that you have iIn
place or are those costs included on the
stricter standards that are being applied by
other third party -- other buyers?

MR. VESSEY: 1"m not sure I
mentioned a per-acre cost, but a little
information on that. |If I was just under the
LGMA, my costs would be possibly half of what
I use on the other metrics or the other
mandated policies or audits.

MR. SOUZA: Thank you. Mr. Jack.

MR. JACK: It"s like growing
costs. When -- like Larry and | get together
every year and go over growing costs. We have

different things and different categories.
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Like I bought a vehicle for the food safety
person. | might depreciate i1t In three years.
Larry might depreciate it in five years. You
know, new computers that are being
depreciated. So there is -- there®s different
ways just accounting practices where you could
change your costs. We may have the same
start-up costs, but how you depreciate them
and how you expense “"em out could make a
difference on a person being $25 an acre or
$32 an acre.

We dropped ours about eight
dollars an acre over a three-year period just
because of some depreciation things run out
and streamlining some areas, so there®s -- |
could easily see a 20 percent difference
between growers just because of the way they
manage their books.

MR. SOUZA: Thank you. Mr. Cox?

MR. COX: Now, If you ask us about
our yields, we may inflate our yields a little

bit when we"re talking to each other, but not
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our costs. The -- yeah. We basically got,
you know, the leafy greens at a base and then
we go above and beyond that for individual
customers that we supply, so 1t"s included
both, but there definitely is a cost on top of
leafy greens for the food safety that we do.

MR. SOUZA: So the costs you
mentioned in your oral statement of 35 to 50,
that would be all-inclusive of other third
party audits as well?

MR. COX: Yes.

MR. SOUZA: Thank you. 1 had a
question. In your statement, Mr. Vessey, you
-- on the first paragraph, you state that you
also grow 500 acres of organically grown leafy
greens?

MR. VESSEY: Correct.

MR. SOUZA: 1Is that under the
National Organic Program?

MR. VESSEY: Yes, I believe so.

MR. SOUZA: In your opinion as an

organic grower and as a conventional grower,
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do you think that it would be possible for a
food safety program to be included i1n the
National Organic Program and have it audited
that way?

MR. VESSEY: I1"m sure i1t would be
possible but, in my opinion, just add another
audit In regards to 1"m doing currently the
same audit for the product, be i1t organic or
conventional .

MR. SOUZA: Mr. Jack, In your
statement, you discuss about It"s your opinion
that the National Leafy Green Marketing
Agreement would be a good insurance for your
company .

Could you explain a little bit
further on what you mean by that?

MR. JACK: Well, not only for my
company; | think for everybody. It"s -- i1It"s
-- 1T everyone has standards they have to
meet, then the chance of a recall on a product
iIs lessened. And as we mentioned before,

ifT —— 1T some grower -- it could be in Mexico
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or New York -- has a problem with iceberg
lettuce, i1t doesn"t affect just that grower or
just that shipper; i1t affects everybody. So
1T everyone®s standards have to -- 1f
everyone®s ranch is more sanitary, the chance
of contamination is eliminated so, to me,
that"s the insurance that I1°m talking about.
It"s spending money on a daily basis that we
can afford so we don"t have to have the
catastrophe down the road that could easily
cost us a million dollars.

MR. SOUZA: Thank you. No further
questions.

JUDGE HILLSON: Anything else from
the panel? Mr. Hill.

MR. HILL: Brian Hill, Office of
the General Counsel. |1 just have a couple of
questions for you, Mr. Vessey.

MR. VESSEY: Yes, sir.

MR. HILL: You testified that
because of buyer concerns, you are forced to

do multiple audits, third party audits. Have
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you discussed this with buyers?

MR. VESSEY: No. Most of my
shippers won"t let me talk to "em -- no. No.
I"m not In a position to talk to the buyers.
I*m basically -- my small handling deal, 1
just sell cabbage and that"s i1t. But on the
other commodities, I"m a partner and a
marketer, i1f you will, from Salinas, for
instance, that -- you know, 1 just have to
stay on the farm. |I1"m not allowed to talk to
the buyers.

MR. HILL: So you®ve talked to the
suppliers?

MR. VESSEY: Yes. 1 have numerous
times. Yes.

MR. HILL: And how did those
conversations generally go?

MR. VESSEY: I believe i1t 1is
"Pound sand maybe is what 1*"m told.

MR. HILL: The reason 1"m asking
Is you“"ve testified essentially that you

believe that a national program may help 1in
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that you might be able to have one audit.

MR. VESSEY: Uh-huh.

MR. HILL: What is that belief
based upon?

MR. VESSEY: Well, 1 just believe
it. 1 mean, 1"ve said that numerous times iIn
our own LGMA meetings about we need to get out
there and really push that this metrics is
answering their questions.

And some of these requirements 1s
-— In my opinion, I mean, some of it could be
job justification. | don"t expect someone to
walk iInto the VP of produce at a large
retailer and hand him the LGMA audit checklist
and go, Look, you don"t need my department
anymore. Here i1t is. | don"t see that
happening. But maybe with a national program,
maybe that VP of purchasing will say, Hey, why
do we need to do all these other things and
have this whole department when all we need 1is
this checklist? And they"re certified by USDA

inspector.
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MR. HILL: Okay. That"s all 1
have. Thank you.

JUDGE HILLSON: Okay. Do we have
any questions from parties in front of me in
the audience, any interested parties? Any
redirect? -- oh, you need to come up and
identify yourself and then ask your question,
Sir.

MR. WARSHAWER: Steve Warshawer,
Beneficial Farm.

JUDGE HILLSON: Could you spell

your last name, sir.

MR. WARSHAWER: W-a-r-s-h-a-w-e-r.

JUDGE HILLSON: Go ahead. Ask
your question.

MR. WARSHAWER: Little bit of
follow-up for you, Mr. Vessey. Have you had
any assurance that buyers will accept the
National Leafy Greens Marketing Agreement iIn
lieu of their private audits?

MR. VESSEY: No. I do not have

that assurance.
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MR. WARSHAWER: Would you be
interested In a program that could assure some
degree of buyer acceptance?

MR. VESSEY: 1°d be interested.

MR. WARSHAWER: And what would you
think of a program where Government trains and
certifies auditors rather than conducting the
audit process as another way to perhaps induce
the reduction of external audit requirements?

MR. VESSEY: 1 think that would be
the right path but, again, if you recall the
surveys | spoke about -- and I can"t cite one,
but 1f you go back and look at who people
trust more and a lot of times 1t comes back
they trust not just Government-trained but a
Government auditor versus a Government-trained
auditor.

MR. WARSHAWER: Uh-huh. So your
focus there is on the trust issue?

MR. VESSEY: Yeah.

MR. WARSHAWER: And the acceptance

of the audit?
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MR. VESSEY: Correct.

MR. WARSHAWER: And for Mr. Cox,
since you experienced foreign equivalency
aspect i1n the food safety inspection, 1 wonder
iT you could see a similar equivalency between
Government and a private program; in other
words, with your Mexico operation, iIt"s not
USDA i1nspectors; it"s someone else. So you"ve
got direct experience of that equivalency.

How -- could you imagine any other
application of that equivalency concept that
could help reduce audit duplication or audit
requirements here in the U.S.?

MR. COX: Yeah. 1 could.
Hopefully somewhere down the road, we"ll be
able to get to that point.

MR. WARSHAWER: Same -- similar
question to what 1 asked Mr. Vessey. Could
the Government certify or credit a private
program in the U.S. with comparable results to
what you®ve seen iIn a foreign equivalency?

MR. COX: 1 think -- you know, 1
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believe that some of the private parties that
we have, you know, doing testing now are every
-- you know, they"re competent, they"re
qualified, they"re consistent, and 1 think
that the quality of their work is every bit as
good as what the USDA inspectors do. It"s
just a question of confidence of our buyers
and 1 would -- you know, if you get to the
point of the buyers and the public having
confidence iIn that from a private party, then,
yeah, no problem.

MR. WARSHAWER: Thank you.

JUDGE HILLSON: Anything else from
the audience? Do you have any redirect, Mr.
Resnick?

MR. RESNICK: None.

JUDGE HILLSON: Mr. Giclas.

MR. GICLAS: Hank Giclas, Western
Growers. 1 have a question for Mr. Cox. You
talked about your Mexican operation. And
you"re also involved in the California

Marketing Agreement. 1Is your Mexican
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operation eligible for audits under the
California Marketing Agreement Program?

MR. COX: 1 don"t know the answer
to that.

MR. GICLAS: Okay. Well, let me
ask this. Would you agree that a
consolidation of audits i1s, you know, a
principal goal for industry or a reduction iIn
audits?

MR. COX: I wouldn®t say that"s a
principal goal. No.

MR. GICLAS: Okay. If a national
agreement was implemented and, you know,
metrics were developed 1n a collaborative
process as outlined and there was, you know,
some buyer acceptance, 1f you will -- well,
let me rephrase that. Do you believe that
there would be potential for buyer acceptance
of that?

MR. COX: Yes, definitely

MR. GICLAS: Okay. 1 wanted to

ask also Mr. Vessey a question. Based on your
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experience with the California Marketing
Agreement, are you aware of any buyers that
only require the California Marketing
Agreement Program?

MR. VESSEY: Different buyers or
marketers? There are some marketers, but in
regards to buying trade, again, 1"m not
necessarily -- yeah, there are some buyers who
do accept it. On my cabbage side, | know that
some do accept just the Leafy Green Marketing
Agreement.

MR. GICLAS: Okay. And at the
board level, have there been discussions about
whether that trend is iIncreasing or
decreasing, | mean, whether there"s sort of a
movement towards some recognition of the
California program; do you know?

MR. VESSEY: Yes. | believe there
are numerous people coming on board and seeing
that this will suffice for their audit
program.

MR. GICLAS: So do you see that
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same potential existing with a national
program?

MR. VESSEY: Yes, I do.

MR. GICLAS: Okay. Thank you. I

don®"t have any other questions.

JUDGE HILLSON: How about you, Mr.

Resnick?

MR. RESNICK: Thank you, Your
Honor. Jason Resnick, Western Growers. | —-
iT there were to be a food-borne outbreak iIn
the eastern United States, for example, would
that -- and that"s a food-borne i1llness in
leafy greens -- would that affect your
business? And that®"s for the whole panel.
We"ll just go across.

MR. VESSEY: Yes, 1t was.

MR. JACK: Part of my statement
was that absolutely i1t affects us.

MR. COX: No question it affects
us.

MR. RESNICK: Do you believe that

a National Leafy Green Marketing Agreement
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would level the playing field for leafy green
producers and handlers and processors around
the country?

MR. VESSEY: Level the playing
field is one thing, but I -- 1t"s not -- to
me, 1t"s not about leveling the playing field.
It"s more or less if | have a counterpart
growing cabbage 1In south Texas and 1"m sure,
you know, a majority of these guys have a
great food safety program, there might be one
person out there that isn"t testing water or
isn"t doing certain things on this metrics
that 1T there®s an i1ssue because they didn"t
have this checklist, 1t"s gonna affect me
greatly.

MR. JACK: 1 would just concur
with what Jack said.

MR. COX: 1 don"t know that it
would necessarily level the playing field, but
the main concern i1s basically food safety.

MR. RESNICK: So i1f I understand

your answer, are you saying it wouldn®t
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necessarily level the playing field but raise
the bar on food safety across the country?

MR. JACK: In my mind, what it is
-— and 1 don"t care 1T you"re talking about
drunk drivers on the road or growing
produce -- there®s always the bottom one
percent that messes it up for everyone else,
and I think what this does, it takes the
bottom one percent and either raises “"em up to

where they should be or it puts "em out of

business.

MR. VESSEY: Concur.

MR. COX: Like I said,
education -- 1 didn"t think we had a problem
and sometimes -- we may not still have but,

you know, I"ve gone from a point of being, for
lack of a better term, dragging my feet or
being obstructionist on this thing like, We
don®"t need to do this, we don"t need to do
this. Now I find myself like, Ooh, what about
that? Or, Ooh, maybe we ought to do this.

And i1t"s amazing to have -- you know, when we
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had -- you know, wearing mandatory seatbelt
laws. I don"t want to wear my seatbelt. You
can"t -- now if I drive 500 feet without my
seatbelt, 1"m like, 1"m naked. 1°d better put
my seatbelt -- and I1t"s --

MR. JACK: Still naked.

MR. COX: Thank you, Alex. But,
yeah, that"s the kind of thing -- and, you
know, smoking -- you know, banning smoking in
restaurants. You know, now if I go -- you
know, 1If 1 go to Mexico and they"re smoking In
the restaurant, 1"m like, Ooh, and all this
kind of stuff. And the same thing with this
food safety. Now I"m -- it"s -- I"m onboard.
It"s a mindset and it"s -- I"m proactive
rather than reactive and obstructionist. And
I*m hoping that we can get, you know, the rest
of —- 1*d like to get the rest of the nation
growers looking at, well, what about this over
here that they just took for granted and just
having that mindset of what can we do to have

a more consistent, cleaner, safer food supply.
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MR. RESNICK: Thank you. I have
no further questions at this time.

JUDGE HILLSON: Anything else?

MR. GICLAS: 1 have one.

JUDGE HILLSON: Go ahead, Mr.
Giclas.

MR. GICLAS: Okay. This is Hank
Giclas, Western Growers. And maybe this is
just for the panel as opposed to directing it
to one person. But we haven®t talked about
this yet.

Is 1t your understanding that the
National Marketing Agreement is a voluntary
mechanism?

MR. VESSEY: Yes.

MR. GICLAS: So -- thank you, Mr.
Vessey.

MR. COX: Do you want the rest of
us to answer that?

MR. GICLAS: No. 1 just wanted to
establish that. But I would like your opinion

on this. You know, based on the line of
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questioning from Mr. Resnick and the fact that
this is voluntary, my question i1s, you know,
how do you see a voluntary program like this
lifting or raising the industry across the
country?

MR. COX: There are lots of things
that are voluntary but it depends on your
relationship with -- you know, relationship
with your buyers and also industry standards
and your peer group. You know, 1f all of my
friends were helping their wives do dishes at
night and 1"m not, i1t can be voluntary. But
the price that 1 might pay for not
volunteering i1s going to be pretty high. That
may not be a good analogy.

And, by the way, I do help do
dishes. But like I said, yeah, and that"s --
the pressure from the -- not the pressure, the
encouragement from peers and industry, it can
be voluntary but it may not be profitable or
wise to opt out of the program.

MR. JACK: May 1 add to that? In
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society, there"s all types of people. There"s
people that want to go buy from a street
vendor and have no problem with 1t, you know,
the food"s not kept as cold. And then
there®s, you know, people in the middle and
people that want to go to just the high-end
chain stores because they know that the extra
care has been taken care of. And, to me, 1
think that®s probably always gonna happen.

But when -- when the people that want a -- 1iIn
today®s world, where there"s so much
communication and bad news travels very
quickly and 1 think we just need to learn to
stay away from that. It just -- bad news
kills our industry and it takes us about eight
months to recover.

So by raising the bar on our food
quality, i1t also doesn™t stop with just the
grower. The handlers -- you know, you go in
the grocery stores and you see everyone, you
know, squeezing the Charmin and, you know,

there®s lots of hands on 1t and 1 think that
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needs to change.

So 1 think this 1s a good step to
get our act together, but I don"t think it
stops here. 1 think 1t"s got to go to the
grocery stores. There®"s -- with food safety
in mind, going to the grocery store in the
produce section, stand In a corner and watch
how many people handle food and put it back.
And there"s a lot of correction that needs to
be done iIn this industry to —- 1T we"re going

to try to do our best to eliminate, you know,

food problems, E. coli, salmonella, and so on.

MR. GICLAS: Thank you.

MR. VESSEY: Hank, on your
questioning, you know, voluntary program, you
know, 1 see -- i1t should be voluntary and,
like you said, there®"s people that want to
sell to different people and 1 think there
might be, you know -- but in the iInterest of
food safety, 1 would hope that people would
say, You know, 1 should sign up for this so I

can make sure I"m doing the right thing.
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But we all know there®s, you know,
back East, Midwest, there"s truck farms and
someone might supply their local town. They
might go to a farmer®s market once a week,
that 1 hope iIn the iInterest of food safety
they would sign up, but 1t 1s voluntary again.
They may not need to. They may be able to
look at a metrics and do 1t and not have to be
certified because their buyers are not asking
them to do 1t. So I think 1t is important it
be voluntary, but, again, 1t"s to who we sell
to and what our buyers or partners mandate us
to do.

MR. GICLAS: Thank you.

JUDGE HILLSON: Mr. Warshawer, do
you have another question?

MR. WARSHAWER Steve Warshawer
again. Mr. Vessey, quick question on the
auditing public versus private and public
perception. You are aware that the National
Organic Program is inspected and audited by

private auditors that are audited in
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compliance with the national program?

MR. VESSEY: Yeah.

MR. WARSHAWER: Do you have any
comments on public confidence in the organic
program given its 20 percent annual growth
rate In consumer --

MR. VESSEY: Personally, I don"t
have an 1ssue. 1 mean, | currently use a
third party auditor just to double-check my
product, double-check what we"re doing besides
the LGMA. 1 don"t have a problem with 1t. 1
think there®s always a place for the private
versus public sector. My concern is what my
buyers want, what the consumers want in the
end from those buyers. That"s what 1 have to
do.

IT that"s gonna work and the
buyers have confidence in that, 1"ve got no
problem.

MR. WARSHAWER: And 1 just want to
point out that in the case of organic, it

actually i1s certified and accredited private
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auditors and the public i1s voting, if you
will, on that audit capacity by continued and
increasing preference to purchasing organic
foods.

MR. VESSEY: No. |If it works, it
works.

JUDGE HILLSON: Do you have any
other questions?

MR. RESNICK: I was just asking if
that was a question.

JUDGE HILLSON: He stuck a little
question mark on It at the end. 1 was going
to say the same thing myself. |1 mean, | know
he"s going to be testifying tomorrow anyway.
So -- okay.

Mr. Souza, you have a question?

MR. SOUZA: Yes. Thank you. Good
morning. Anthony Souza, USDA. Quick follow-
up for Mr. Vessey. Under the National Organic
Program, you are using an accredited auditor
for your program?

MR. VESSEY: Correct.
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MR. SOUZA: Under that system, 1if
you become dissatisfied with the accreditation
body or the accreditated auditor, can you move
to a different auditor? Can you bring
somebody else In?

MR. VESSEY: Yes.

MR. SOUZA: Has that been a case
in your dealings i1In your career on the
National Organic Program?

MR. VESSEY: Yes, 1t has.

MR. SOUZA: Why did you change?

MR. VESSEY: Do you want the long
story or short story? 1 was using an
accredited third party and when we asked them
that we needed -- i1t was a yearly audit,
yearly iInspection, say there®"s something we
plant in August and we harvest say In -- or
say we plant 1n September and we want to start
harvesting 1n mid-November or December, they
wouldn®t send their auditor so that 1°d have
to call -- constantly call every day and say,

We"re getting ready to harvest this product
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and you haven®t even been here. That happened
two years in a row. And so I said, That"s
enough, and 1 got a different -- another third
party.

MR. SOUZA: Under the current
California Leafy Green, have you had any of
the same type of issues with that auditing
organization?

MR. VESSEY: No, not at all. And
I1"d like to point out that In my previous
organic certifier, | talked to the VP and this
and that and they really didn*"t care. And I
did have one issue when the LGMA first started
and | was able to make a phone call and i1t got
rectified right away. Any other question on
that?

MR. SOUZA: In the -- do you have
any experience yourself or from different
people within the organic community on whether
or not -- an opinion on whether or not the
quality of the certified auditor varies

amongst the different companies that they work
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for?

MR. VESSEY: I couldn™t speak for
a neighbor. 1 don®t know what their opinion
is. But | had the situation where the quality
was different. And now the current body we"re
at, they"re on top. It makes me feel more
comfortable. They"re on top of it and do the
things that need to be done.

MR. SOUZA: Would it be fair to
say that that individual company or individual
auditor that you had issues with is still out
there auditing for the National Organic
Program?

MR. VESSEY: Yes.

MR. SOUZA: Thank you. No further
questions.

JUDGE HILLSON: 1Is there anything
else from the panel, USDA panel? Anything
else from anyone? Okay.

Thank you, gentlemen. You may
step down.

MR. VESSEY: Thank you.
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(The witnesses were excused.)

JUDGE HILLSON: You know, it"s
already ten o"clock and 1 like to have one
morning break, so 1 guess this i1s a logical
time to do it. Let"s take ten. And anyone
who 1s not on Mr. Resnick®"s list to testify
today who wants to testify today or has to
testify today needs to come over and talk to
me for a minute. We"ll be back iIn ten
minutes. OFff the record.

(Recess from 10:05 a.m., until
10:17 a.m.)

JUDGE HILLSON: And, Mr. Resnick,
you may call your next withess.

MR. RESNICK: Thank you, Your
Honor. The Proponent group calls Casey
Cullings.

JUDGE HILLSON: Okay. And I™m
going to -- 1 have a document here that I™m
going to mark as Exhibit 79 which 1s the
written testimony of Mr. Cullings.

//
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Page 2940
(Exhibit 79 was marked

for 1dentification.)

JUDGE HILLSON: Please have a
seat. Please raise your right hand.
Whereupon,

CASEY CULLINGS

having first been duly sworn, was called as a
witness and testified as follows; to wit:

JUDGE HILLSON: Okay. Could you
please state your name and spell 1t for the
record.

MR. CULLINGS: My name is Casey
Cullings, C-a-s-e-y, C-u-l-l1-1-n-g-s.

JUDGE HILLSON: And you have a
statement you want to read, sir?

MR. CULLINGS: Yes.

TESTIMONY

MR. CULLINGS: I am an Assistant
Attorney General with the Arizona Attorney
General s Office located at 1275 West
Washington Street, Phoenix, Arizona 95007. |

provide legal counsel to the Arizona Leafy
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Green Marketing Committee and am here today to
testify on behalf of that committee. The
Arizona Leafy Green Marketing Committee
administers the Arizona Leafy Green Products
Shipper Marketing Agreement established around
September 2007 and is located at 1688 West
Adams, Phoenix, Arizona 85007. For
convenience, 111 refer to the Arizona Leafy
Green Marketing Committee as the Arizona
Marketing Committee.

The Arizona Marketing Committee
supports the establishment of a National Leafy
Green Marketing Agreement and joined the
Proponent group on September 29th, 2009. If
a National Leafy Green Marketing Agreement 1is
established, the Arizona Marketing Committee
believes that i1t is In the best interests of
leafy green vegetable handlers, the future
National Marketing Committee, and USDA to
start with an agreement that is clear,
concise, and understandable, and that

accurately expresses the Proponents®™ intent.
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For this reason, the purpose of my testimony
IS to address language in the proposed
national agreement that the Arizona Marketing
Committee recommends changes to. These
proposed changes were previously submitted to
Hank Giclas of Western Growers, who then
circulated them to representatives of the
Proponent group. Mr. Giclas has informed me
that the Proponent group supports these
proposed changes.

The written version of my
testimony illustrates the recommended changes
to the language by striking through text to be
deleted and by capitalizing and underlining
text to be added. It also contains a clean
version of how those sections of the proposed
agreement would read 1t the Arizona Marketing
Committee®™s recommendations were adopted.

The Arizona Marketing Committee
recommends substantive changes to the proposed
national agreement as follows:

Section 970.9 offers a single
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definition for good agricultural practices, or
GAP, and good handling practices, or GHP.
While GAP and GHP are similar, they are not
identical. The proposed national agreement
itself illustrates this since growers are
subject to GAP audits and handlers are subject
to GHP audits. Since GAP and GHP do not have
identical definitions, the Arizona Marketing
Committee recommends that they be defined
separately in the agreement. The Arizona
Marketing Committee also believes that the
definitions of GAP and GHP should replicate
USDA®"s common understanding of those terms and
should not include a reference to the
Association of Food and Drug Officials model
codes. The Association of Food and Drug
Officials model codes are a useful source for
developing the actual audit metrics and should
instead be referenced in Section 970.67 which
deals with establishing the audit metrics
rather than in the definition of GAP and GHP.

The Arizona Marketing Committee proposes the
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following new definitions of GAP and GHP,
while acknowledging that USDA i1s best suited
to provide accurate definitions of these
terms.

Good agricultural practices refer
to environmental and operational conditions
necessary for the production of safe,
wholesome fruits and vegetables as outlined iIn
parts 1 (Farm Review), 2 (Field Harvest &
Field Packing Activities), and 5 (Traceback)
of the current U.S. Food and Drug
Administration (FDA) "Guide to Minimize
Microbial Food Safety Hazards for Fresh Fruits
and Vegetables' guidance document and any
other revised or modified versions thereof or
any other FDA document approved as a
replacement thereof and as approved by the
Secretary.

Good handling practices (GHP)
refer to general practices to reduce microbial
food safety hazards as outlined in parts 3

(House Packing Facility), 4 (Storage and
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Transportation), and 5 (Traceback) of the
current FDA "Guide to Minimize Microbial Food
Safety Hazards for Fresh Fruits and
Vegetables"™ guidance document or any other
revised or modified versions thereof and any
other FDA document approved as a replacement
thereof and as approved by the Secretary.

The Arizona Marketing Committee
believes that Section 970.65 as written is
problematic and contrary to the desires of the
Proponents. It currently says no signhatory
shall handle leafy green vegetables unless
verified by an official audit from the
Inspection Service. Literally taken, this
means a handler who signs up for the agreement
must not handle -- that 1s, must cease
operations until it has been verified by
official audit and the agreement provides no
mechanism for a handler to be verified by an
official audit before sign-up. In fact, when
the first handlers sign up, the National

Committee will not have been formed yet and
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there will be no approved audit metrics yet
and thus no way to verify the signatories.
Under the California and Arizona Marketing
Agreements, after audit metrics were adopted,
original signatories were subjected to
informational audits and then subsequently
subject to official audits. Signatories were
permitted to handle during that entire period.
The Arizona Marketing Committee believes that
the Proponents® intention for the National
Agreement is similar, but the current language
does not accomplish that. Additionally, the
current language would also force a signatory
that has committed a flagrant violation of the
audit metrics, as that term iIs understood
under the California and Arizona Agreements,
to cease handling; that i1s, cease operations
until the signatory corrects the problem to
the satisfaction of the National Committee and
the Inspection Service. Again, the Arizona
Marketing Committee does not believe that is

the iIntent of the Proponents. The Proponents*®
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intent is to subject the signatory, in
violation, to a loss of certification, not a
loss of the right to conduct business.
Accordingly, the Arizona Marketing Committee
recommends the following replacement language
to bind signatories to the requirements of the
agreement and leave to other sections and
future rules established by the National
Committee the issues of penalties for
noncompliance: '"Signatures shall comply with
the requirements of this agreement, including
any adopted rules and regulations.”

The Arizona Marketing Committee
recommends additions to Section 970.67 to
clarify that the audit metrics do not simply
equal GAP, GHP, and GMP, but instead consist
of a combination of GAP, GHP, GMP, the AFDO
model code, and other resources as selected by
the Committee. In other words, as the
Proponents have stated during the hearing,
GAP, GHP, and GMP will serve as a template

from which the audit metrics will be
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established. The Arizona Marketing Committee
also recommends the omission of some
unnecessary language from this section.

It 1s recommended that the opening
sentence read, ""The Committee shall adopt,
with the approval of the Secretary, after
notice and comment, audit metrics after
consultation with the Technical Review Board"
to match Section 970.49(c). At the beginning
of paragraph (a), the following sentence
should be inserted: '"GAP audit metrics should
be based on GAP, the Association of Food and
Drug Officials (AFDO), current "Model Code of
Practice for Fresh Produce at the Farm and
Packing House,® commodity specific guidelines
developed by USDA in conjunction with FDA, and
specific recommendations from scientific and
academic resources.”" Also, the phrase "of
process controls”™ should be inserted after
"GAP audit metrics shall include
verification.” The citation to Section 970.9

should be changed to say the word "GAP."™ It
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iIs also recommended to delete three instances
of the word "and"™ and to replace the commas
with semicolons for better clarity and
readability.

It is also recommended to insert
two new paragraphs between paragraphs (a) and
(b) which read:

"GHP audit netrics. GHP audit
metrics shall be based on GHP, the Association
of Food and Drug Officials (AFDO) current
"Model Code of Practice for Fresh Produce at
the Farm and Packing House,® commodity
specific guidelines developed by USDA in
conjunction with FDA, and specific
recommendations from scientific and academic
resources."

"GMP audit metrics. GMP audit
metrics shall be based on GMP, commodity
specific guidelines developed by USDA in
conjunction with FDA, and specific
recommendations from scientific and academic

sources."
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Current paragraph (b) would then
be relabeled as paragraph (d) and begin as
follows: "GHP and GMP audit metrics shall
include verification of process controls
related but not limited to ..."

In subparagraph (iv), the
citations to Sections 970.9 and 970.10 should
be replaced with the words "GHP and GMP.''

The Arizona Marketing Committee
recommends relabeling the remaining paragraphs
and shortening them as follows:

(e) Critical limits for process
controls for each of the quality factors
identified in the audit metrics shall be
prescribed by USDA in consultation with FDA.
Critical limits shall be based on sound
scientific practices and shall iIncorporate the
Committee™s recommendations with regard to
industry production, harvest, and handling
technologies.

() The audit metrics may

accommodate differences i1n production and

Page 2950

Neal R. Gross & Co., Inc.
202-234-4433




© 0 ~N oo o b~ w N P

(Y
(@)

11
12
13
14
15
16
17
18
19
20
21
22

handling environments of different regions and
different leafy green vegetable products.

(g) The Committee may revise the
audit metrics at any time, with the approval
of the Secretary after notice and comment,
after consultation with the Technical Review
Board.

(h) The Committee shall review
the audit metrics a minimum of once every
three years to ensure that they continually
reflect the best iIndustry practices,
scientific information, and industry
knowledge.

In Section 970.69, paragraph (a),
the word "'will" should be changed to *'shall”
in two instances, the word "who' should be
changed to "‘that"™ and the phrase "'shall use
the mark"™ should be omitted.

The Arizona Marketing Committee
recommends simplifying paragraph (b) to: "The
Committee may license signatories to affix the

official certification mark to bills of lading
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or manifests or to use the mark in other ways
recommended by the Committee and approved by
the Secretary to carry out the purposes of
this agreement.”™ 1t also recommends adding
the paragraph (c¢) reading: "A signatory®s
compliance with this agreement 1s a condition
precedent and subsequent to the signatory®s
entitlement to use the mark. A signhatory
shall not use the mark until i1t has
demonstrated compliance with the audit metrics
through a verification audit. The Committee
may suspend or revoke a signatory®"s license to
use the mark for noncompliance with the
agreement, including adopted rules and
regulations.”

Notably, these recommended changes
clarify that a new signatory cannot use the
mark until 1t has had i1ts first verification
audit, and this relates to the proposed change
to Section 970.65 regarding signatories.

The Arizona Marketing Committee

recommends renumbering Section 970.83,
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Compliance, to Section 970.73, so that it
falls under the heading "Duties and
Responsibilities of Signatories"™ rather than
"Reports and Records.” It also recommends
omitting the current paragraphs (a)(1)-(6)
because they are mostly redundant of each
other and are already covered by Sections
970.65, 970.66, and 970.80. The opening
sentence of the section should also be
substantially revised to make i1t more clear
and be labeled as a new paragraph (a) as
follows: "The Committee and its authorized
representatives shall oversee signhatories”
compliance with this agreement. In
conjunction with USDA, the Committee shall
establish rules setting out penalties and
required remedial action for signatories that
are out of compliance with the requirements of
this agreement. Penalties may include
withdrawal of audit services and the privilege
to use the official certification mark."

Paragraph (b) should have a period
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at the end. Finally, the Arizona Marketing
Committee recommends adding a new paragraph
(d) to make 1t clear that a signatory can
appeal decertification decisions or other
penalties. It recommends the paragraph to
read: "A signatory may appeal a penalty
assessed pursuant to subsection (a) according
to rules and procedures established by the
Committee."

The Arizona Marketing Committee 1is
concerned with the requirements for withdrawal
under Section 970.98. Currently, the proposed
agreement says a signatory that is still a
handler can only withdraw i1f it Is not iIn
violation of the agreement. This means that
1T a sighatory has not paid 1ts assessment, it
must continue as a signatory and accrue
additional assessments for at least another
year. It also means if a sighatory is not in
compliance with the audit metrics, i1t must
also remain a signatory even If it doesn*t

want to. On the unpaild assessment issue, the
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agreement should provide that unpaid
assessments are still required to be paid even
iT a handler ceases to be a signatory, but it
IS not necessary to force that handler to
continue as a signatory. On noncompliance
with audit metrics, whether the out-of-
compliance handler continues as a signatory or
not, 1t cannot use the certification mark, so
there is questionable justification for
forcing that handler to remain a sighatory.

The Arizona Marketing Committee
agrees that an orderly withdrawal from
agreement by signatories is necessary for
planning and budgeting purposes and
accordingly recommends strengthening this
section by requiring notice of withdrawal at
least 30 days prior to the start of a new
fiscal year so that the National Committee can
account for those withdrawals in budgeting for
the subsequent year.

The Arizona Marketing Committee

recommends the following replacement language
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for this section:

(a) A signatory may withdraw from
this agreement by either:

(1) Filing a written request for
withdrawal for the subsequent crop year with
the Committee at least 30 days prior to the
start of the subsequent crop year, or

(i1) Filing a written notice with
the Committee stating that the signatory
ceases to be a handler of leafy green
vegetables or products.

(b) A signatory®s withdrawal does
not relieve the signatory of the obligation to
pay assessments or charges due.

(c) A signatory that withdraws
shall not use the official certification mark.

I will now describe small
grammatical and other very minor changes that
the Arizona Marketing Committee recommends.

In Section 970.2 where 1t says
"throughout the growing, harvesting, packing,

operation and transportation,' the Committee
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recommends "‘throughout the growing,
harvesting, packing, and transportation
operations.”™ The Committee also recommends
removing the citations to Sections 970.9,
970.10, and 970.14 as unnecessary.
Additionally, the Committee believes the
reference to Sections 970.9 and 970.10 are
Inaccurate since those sections define GAP,
GHP, and GMP. And while GAP, GHP, and GMP are
intended to form the template for the audit
metrics, they are not necessarily identical to
the audit metrics, and the audit verification
described in Section 970.2 is intended to
verifty compliance with the actual audit
metrics.

Section 970.19 defines "person' as
including an individual or entity. Therefore,
the Arizona Marketing Committee recommends
using the word "person'™ in Sections 970.3 and
970.6. So 970.3 should begin "Broker means a
person who coordinates,’™ and Section 970.6

should begin "Food service distributor means
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a person who provides.” Also in Section
970.3, the phrase "leafy green vegetable
retail” should be "leafy green vegetables for
retail."”

In Section 970.10, for more
clarity and precision it should begin "Good
manufacturing practices (GMP) means FDA
regulations located at 21 CFR ~U 110, which
describe ._."

In Section 970.21, the phrase
""process does not apply to retailer™ should be
"process does not apply to a retailer.”

In Section 970.45, it says there
will be a 13-member board but then it
enumerates 14 members, so the number 13 should
be replaced with the number 14.

In Section 970.48, paragraph (a),
the use of the word "full"™ In the first

sentence, as in "full Committee," i1s confusing
and should be omitted. |If the full Committee
were present, then there would automatically

be several members present from each zone.

Page 2958

Neal R. Gross & Co., Inc.
202-234-4433




© 0 ~N oo o b~ w N P

(Y
(@)

11
12
13
14
15
16
17
18
19
20
21
22

The apparent intent is to make sure that if,
for example, only 12 of the 23 members of the
Committee attend a meeting, that a quorum
cannot be established unless among the 12
there i1s at least one member from each zone.
Again, dropping the word "full'™ in this
instance makes the sentence clearer.

In the second sentence of
paragraph (a), however, the Arizona Marketing
Committee recommends inserting the word "full”
before "Committee.” It is the Proponents®
intent that two thirds of the entire 23-member
Committee approve certain actions as opposed
to two thirds of a quorum, and adding the word
"full"” makes that intent clear. It is also

recommended to switch the conjunction "and™ to

or,” as well as to add a semicolon after
"'assessment rates."

In paragraph (d), it is presently
unclear how a Committee member participating

in a meeting by telephone must vote if all the

other members are present at the meeting iIn
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person. The Arizona Marketing Committee
recommends altering the language so that it
says '‘provided that if an assembled meeting 1is
held, all members present shall cast votes in
person.' This would clarify that a member
participating by phone would always promptly
confirm his vote in writing, regardless of
whether the other members were present iIn
person or also participating by phone.

In Section 970.49, paragraph (c),
It 1s recommended to end the sentence after

"audit metrics," which would drop the cross-
references. The Arizona Marketing Committee
does not believe i1t makes sense to say the
national Committee shall adopt audit metrics
to administer GAP, GHP, or GMP, which are
Sections 970.9 and 970,10, nor does 1t make
sense to say the Committee shall adopt audit
metrics to administer the audit metrics, which
iIs Section 970.67. While the reference to

Section 970.66 is correct, it IS unnecessary

to state.
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In Section 970.50, the Arizona
Marketing Committee recommends adding a
paragraph (j) reading "to submit a budget to
the Secretary for each fiscal year™ to make
clear that the national Committee has a
responsibility to adopt a budget.

In Section 970.55, the phrase "the
Committee i1s authorized to iIncur such expenses

likely to be incurred by it" iIs not

helpful. A better choice of words would be
"the Committee is authorized to incur such
expenses as ... are necessary and proper."

In Section 970.57, paragraph (a),
"fiscal periods™ should be replaced with
"fiscal years"™ since fiscal year i1s defined in
the agreement and fiscal period i1s not. In
paragraph (b), the word "refunds™ should just
be "funds."

In Section 970.58, the word
"Committee"™ should be capitalized the two
times it appears.

Section 970.66 1s wordy,
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redundant, and a little confusing. The
Arizona Marketing Committee recommends the
following replacement language to make the
section more clear, concise, and
understandable:

""(a) GAP audits. Signatories
shall ensure that any leafy green vegetables
handled by theilr operation were grown by
producers, foreign or domestic, that have been
subject to GAP verification audits. Such
audits shall verify that the producers® leafy
green vegetables are produced under auditable
conditions that meet the GAP audit metrics.

(b) GHP and GMP audits.

(1) Signatories shall be subject
to GHP and GMP verification audits as
applicable. Such audits shall verify that the
signatories operate under auditable conditions
that meet GHP and GMP audit metrics.

(2) Signatories shall not handle
leafy green vegetables from handlers, foreign

or domestic, that have not been subject to GHP
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and GMP verification audits as applicable.

(c) The Inspection Service or an
authorized designee shall conduct all GAP and
GHP audits under this agreement, and shall
certify handlers and producers as meeting the
GAP and GHP audit metrics. The Inspection
Service, the FDA, or an authorized designee
shall conduct all GMP audits under this
agreement, and shall certify handlers as
meeting the GMP audit metrics.

(d) Audits shall be conducted on
a regular schedule that ensures every handler
iIs audited during their corresponding
production season. In addition, random
unannounced audits of handlers and associated
producers shall be performed during the
production season In each zone.™

This proposed language also
clarifies that audits are based on the audit
metrics adopted by the national Committee and
not simply on GAP, GHP, or GMP.

In Section 970.70, the Arizona
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Marketing Committee recommends two changes.
First, the title should be changed to
"Administrative Review of Audits" since this
section strictly applies to what could be
called administrative appeals of findings by
the Inspection Service during an audit and
does not encompass any administrative appeal
of findings by the national Committee or the
Secretary. Second, the section should be
rewritten for clarity and conciseness and to
use more proper regulatory language as
follows: "A signatory or any financially
interested person may request an
administrative review of a verification audit
iT 1t believes a material error was made by
the Inspection Service. Administrative
reviews shall be conducted iIn accordance with
USDA audit verification procedures. The
person requesting the review shall pay the
cost of the review. The review results shall
be issued to the person making the request.'

In Section 970.75, the word "and"
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appearing before “development projects”™ should
be removed. Also, the section should refer to
funds collected pursuant to Sections 970.56
and Section 970.58. Section 970.58 allows the
Committee to receive voluntary contributions
for research and promotion.

In Section 970.85, the phrase
"'subsequent crop year leafy green vegetables'
should be simply "subsequent crop years.™

In conclusion, the Arizona
Marketing Committee offers these recommended
revisions to the proposed National Marketing
Agreement in order to clarify the terms of the
agreement and to better fulfill the iIntent of
the Proponents. The Arizona Marketing
Committee expresses hope that these
recommendations will be incorporated into the
agreement.

JUDGE HILLSON: Okay. Thank you,
Mr. Cullings. 1°m going to receive your
written testimony into evidence as Exhibit 79.

//
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(Exhibit 79 was
received.)

JUDGE HILLSON: 1I"m going to ask
Mr. Resnick 1T he has any further direct at
this point.

MR. RESNICK: Not at this time,
Your Honor.

JUDGE HILLSON: Then I will ask
the USDA panel for their questions. Ms.
Schmaedick.

MS. SCHMAEDICK: Melissa
Schmaedick, USDA. Good morning, Mr. Cullings.

MR. CULLINGS: Good morning.

JUDGE HILLSON: So my first
question i1s are you available tomorrow for
questioning? My concern Is there®s quite a
bit of information and having only seen i1t for
the first time, 1 may have further questions
and -- so are you available at a later point
if we have further questions?

MR. CULLINGS: 1I"m located in

Phoenix. 1 can make myself available. | was
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not planning on being here tomorrow. But if
that"s necessary, | can be here.

MS. SCHMAEDICK: Okay. So, first
of all, thank you for your testimony. And I-"d
like to start with page two where you“re
recommending changes to Section 970.9. And
you referenced the FDA "Guide to Minimize
Microbial Food Safety Hazards for Fresh Fruits
and Vegetables”™ or any other revised or
modified versions thereof or any other FDA
document approved. Would that language allow
for the consideration of, for example, the FDA
commodity specific guidelines that are
currently being drafted?

MR. CULLINGS: I believe the
intent is to have -- 1f that were to be
included, would be included under 970.67 1
believe i1s the number where there"s a list of
documents or references that the national
Committee could use in developing the actual
metrics. Here, this i1s just a definition of

GAP and GHP and the feeling i1s that the
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definition should be limited to what GAP and
GHP actually are.

MS. SCHMAEDICK: Okay. On page
three, 1T | understand your statement
correctly, the concern is that 1Tt this program
were implemented, there could potentially be
a situation where regulation were in effect
and there would not be a, for lack of a better
word, a phase-in or transition period to allow
handlers and growers to become certified iIn
compliance with the program; is that correct?

MR. CULLINGS: That"s the concern
with the current language. That"s not the
intent of the Proponents and certainly not the
desire of the Arizona Marketing Committee, and
that"s why 1 proposed alternative language to
that.

MS. SCHMAEDICK: 1Is it the intent
that 1f the program were implemented and
metrics were developed and implemented, at
that point would the language as it"s

currently written under 970.65 be appropriate?
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MR. CULLINGS: There would still
be a concern with handlers who -- after that
point who were initially verified and began
under the program later, 1f they were found to
have some sort of violation, under the current
language here, that would threaten their
ability, I believe, to -- that the way the
language is written here that"s -- threaten
their ability to continue to do business.

It says ""No signatory shall handle
leafy green vegetables unless verified as
meeting ..." and so if 1t comes to a point
where they“re no longer verified, that would
be problematic for that company as far as
continuing to handle. The intent is, at least
with the Arizona Agreement and with the
California Agreement, somebody who falls out
of favor or lacks -- no longer is meeting the
standard at a time -- we want that person
obviously to meet the standard but, In the
meantime, to be decertified or, in other

words, no longer be able to use the
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certification mark, have information out there
to the public to potential buyers that this
person is currently in decertified status, you
know, they"re not able to use the mark, so
people are aware of that but not to tell them
that they can"t handle any more -- that they
actually have to shut their doors until they
fix the problem.

MS. SCHMAEDICK: Are there
situations where the noncompliance issue might
behoove having that handler cease operations
until the problem i1s corrected?

MR. CULLINGS: 1 -- conceivably,
the handler i1tself may want to do that.
Perhaps conceivably FDA might require that.
But as far as -- as it pertains to the
marketing agreement, having some provision to
require that, I don"t know If there®s any
intent for that or not. |1 don"t know if
there"s -- 1 just can"t answer that question.

MS. SCHMAEDICK: On page four of

your testimony, you made a reference to the
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Association of Food and Drug Officials -- AFDO
iIs the acronym -- Model Code of Practice for
Fresh Produce at the Farm and Packing House.

Do you have a copy of the Model
Codes?

MR. CULLINGS: No, 1 do not.

MS. SCHMAEDICK: Can you provide a
reference for where they might be found?

MR. CULLINGS: I cannot. That
language there i1s taken from -- It was
actually just moved from Section 970.9 in the
current agreement to this Section 970.67.

MS. SCHMAEDICK: Uh-huh.

MR. CULLINGS: So i1t wasn"t the
intent to add something new by including that.
It was just moving it to a different section
where we felt it was more appropriate, 1t fit
more appropriately.

MS. SCHMAEDICK: Okay.

MR. CULLINGS: But | do not know
where to locate a copy of that.

MS. SCHMAEDICK: Okay. Would it
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be possible for the Proponent group to
consider submitting a copy of that at some
point?

MR. RESNICK: We can do that.
Yes.

MS. SCHMAEDICK: Also on page
four, you said that the commodity specific
guidelines developed by USDA In conjunction
with FDA specific -- and specific
recommendations from scientific and academic
sources. Is it the intent that input would be
sought by other Government agencies, or 1s
that not the intent?

MR. CULLINGS: I can"t speak for
the Proponent group as a whole on that. It
seems reasonable that that would occur, but 1
don®"t know. Again, that language -- that
particular phrasing was already iIn the
section.

MS. SCHMAEDICK: The language that
you recommend for 1 believe it"s 970.9 and

970.10 and then you have some paragraphs that
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you wanted to relabel, (e), (F), and (g) from
the bottom of page four, --

MR. CULLINGS: That"s referring to
Section 970.67.

MS. SCHMAEDICK: 67 -- okay. I™m
sorry. 1°"m looking at paragraph (e). It
says, "Critical limits shall be based on sound
scientific practices and shall i1ncorporate the
Committee®s recommendations with regard to
industry production, harvest, and handling
technologies.’” Does that sentence point to
the Committee™s need to confer with the
Technical Review Board?

MR. CULLINGS: 1 would say it
definitely relates to i1t. Throughout the
agreement -- well, 1 shouldn®t say throughout,
but there®s certainly parts of the agreement
that refer to the fact -- that refer to the
Technical Review Board and the need to
communicate with that and the Technical Review
Board®s role iIn advising on what metrics would

be appropriate to adopt, and this sentence I
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believe does relate to that as well.

MS. SCHMAEDICK: On paragraph (h),
top of page five, "The Committee shall review
the audit metrics a minimum of once every
three years to ensure that they continually
reflect the best i1ndustry practices,
scientific iInformation, and industry
knowledge,"™ do you foresee the need to review
the audit metrics more than once every three
years?

MR. CULLINGS: 1 personally don"t
have an opinion on that.

MS. SCHMAEDICK: But if -- would
it be prudent to add flexibility to allow that
review to happen more frequently if that were
necessary?

MR. CULLINGS: Well, 1 believe the
flexibility 1s already there in the language.
A minimal once every three years certainly
doesn™t prevent 1t from happening more often
than once every three years.

MS. SCHMAEDICK: Okay. Thank you.
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On page eight of your testimony, you state
that the -- that you®re recommending the
renumbering of 970.83 to 970.73.

MR. CULLINGS: Yes.

MS. SCHMAEDICK: And then the
paragraph following that, you say paragraph
(b) should -- I"m sorry -- adding a new
paragraph (d) to make it clear that a
signatory can appeal decertification decisions
or the penalties. My confusion is that we --
in the -- In the current proposal, we see a
proposed 970.70 which i1s called
"Administrative Review'" which you touch upon
later, so how is that proposed new paragraph
(d) not redundant of 970.707

MR. CULLINGS: There"s two
processes that I envision that can be subject
to appeal. First, there®s the actual audit
and perhaps a handler disagrees with one of
the audit findings and wants to appeal that.
That would occur under 970.70 where the

Inspection Service itself would use their
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process, USDA would use its process for
reviewing and deciding whether or not that was
actually violation of the metrics or not.
Apart from that, you have the situation where,
yes, 1t has been agreed that there®s a
violation or they"ve gone through the appeal
on a violation, lost, and now they"re at a
stage where they“"re subject to some sort of
penalty by the national Committee. And
there"s different -- there"s yet to be
established what those penalties will be.
Envision that the Committee will have
different sorts of penalties, depending on the
seriousness of the violation, how many times
maybe somebody has violated in the past, and
perhaps you"ll have a handler who has a
violation and the national Committee decides
on a certain penalty for that violation and
then the handler disagrees with the penalty
and thinks that the penalty should be less.

In this new section (d) to 970 -- new

paragraph (d) to 970.69 would allow the
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handler to appeal the penalty as opposed to
the actual violation.

MS. SCHMAEDICK: So to -- i1f 1
understand you correctly, 970.70 addresses the
type of compliance actions that would be a
result of the Inspection Service®s portion of
the audit, if you will, and your new paragraph
(d) as proposed would reflect the actions of
the compliance staff of the Committee?

MR. CULLINGS: Yes.

MS. SCHMAEDICK: Okay. On page 14
of your testimony, the very first paragraph,
"1l just read the sentence and then I"11 ask
you the question. ™"The apparent intent is to
make sure that if, for example, only 12 of the
23 members of the Committee attend a meeting,
that a quorum cannot be established unless
among the 12 there i1s at least one member from
each zone."

Why -- why is that important to
the Proponent group?

MR. CULLINGS: Well, my
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understanding is -- I don"t think 1*m the best
person to answer that question, but there®s
different zones and they want to make sure
there®s representation from each zone at the
meetings. And so based on how the Committee,
the 23-member Committee i1s set up, It°s
possible to have a quorum present and have an
entire zone unrepresented at that meeting.

And so the -- the current language as well as
the revised language that"s proposed both
would account -- would make sure that in order
to have an official meeting, that at least one
person from each zone was present.

MS. SCHMAEDICK: So would 1t be
fair to state that the intent of the Proponent
group i1s to ensure that there 1s
representation of the entire production area
at each meeting, all zones included?

MR. CULLINGS: I think that"s

MS. SCHMAEDICK: In the second

paragraph, the second sentence reads, "It 1s
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the Proponents® intent that two thirds of the
entire 23-member Committee approve certain
actions as opposed to two thirds of a quorum.™

Why i1s this recommendation being
made? Why are certain actions requiring a
higher number of votes?

MR. CULLINGS: My understanding is
-- again, this i1s -- | don"t know that 1*m the
best person to answer this question -- but
from talking with members of the Proponent
group that have told me about this, my
understanding i1s, iIs that for setting the
assessment rate, for example, is one of the
items, that they want to make sure there®s a
broad consensus of everyone on the Committee
as far as establishing that. So on a 23-
member committee, you“re looking at 16 votes,
approximately, i1In order to pass something like
that as opposed to getting a minimum quorum of
12 people and then two thirds of that would
only be eight people to -- 16 out of 23 iIs a

much better representation than eight out of
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23. And so 1 think on the more significant
Issues that are gonna affect everyone, that
they wanted the broader vote.

MS. SCHMAEDICK: And i1s 1t the
intent that in that super majority requirement
that each zone is also represented?

MR. CULLINGS: Well, 1 would say
yes because you can®"t have any meeting of the
Committee without each zone being represented.
But 1T your question i1s does at least one
person from each zone have to vote iIn the
affirmative, there"s nothing iIn the agreement
that says that.

MS. SCHMAEDICK: Okay. Thank you.
In the third paragraph, you mention a
situation where there might be an assembled
meeting yet one person might be attending that
meeting by phone. They might be conferenced
in. Did 1 understand that correctly?

MR. CULLINGS: Yes.

MS. SCHMAEDICK: Could there

conceivably be a situation where
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videoconferencing is used?

MR. CULLINGS: Yes. The agreement
provides for videoconferencing. It also
currently provides for 1t everyone is on the
phone or iIf everyone®s present, but it wasn"t
clear what would happen i1f some of the people
were present and some were on the phone, and
that"s why proposed a slight revision to that
section to make that more clear what would
happen.

MS. SCHMAEDICK: What might cause
the need for some people to participate by
phone or video rather than in person?

MR. CULLINGS: Well, with a 23-
member committee and a national Committee at
that, obviously to participate In person would
require many people to fly to locations and
people might just not have the time to do
that, especially -- 1 know from experience on
the Arizona Committee, sometimes the Committee
meeting is very short and 1t"s on a very

simple matter but 1t"s something that does
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require a vote. And so It doesn®t make
economic sense to have everyone fly In for a

meeting or even travel by car several hours

for a meeting that"s going to last 15 minutes.

And in those situations, having people
participate by phone is preferable.

MS. SCHMAEDICK: So that would
result in potentially some cost savings and
might iIncrease the participation rate iIn
meetings?

MR. CULLINGS: Yes.

MS. SCHMAEDICK: And you also
state that it"s important for anyone
participating by phone or perhaps video
conference to promptly confirm their vote in
writing. Do you mean writing via a faxed
signed statement or an e-mail? Would both be
considered valid?

MR. CULLINGS: Well, under the
language of the agreement, it just says in
writing. It doesn®t specify. If I were on

the Committee, certainly a letter, whether
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it"s by fax or by mail, would work. Whether
e-mail would work 1 would imagine would be a
policy decision of the Committee, whether they
wanted to accept that or not.

MS. SCHMAEDICK: And in a
situation of videoconference where the person
participating is actually visible, would they
be required to also submit a written vote or
would their presence -- their virtual presence
be enough?

MR. CULLINGS: According to the
language of the agreement, their visual
presence is enough. They do not need to
submit a written vote.

MS. SCHMAEDICK: On page 16 of
your statement, you -- you reference Section
970.55 and some alternate language. You

state, ""The Committee i1s authorized to incur

such expenses as ... are necessary and
proper.' Can you explain what you mean by
"proper''?

MR. CULLINGS: That would be
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authorized under the agreement or relating to
the agreement.

MS. SCHMAEDICK: For example,
travel expenses?

MR. CULLINGS: Yes, if you“re
referring to travel expenses for people to
attend a Committee meeting, 1If that"s -- 1
actually can"t recall whether that®"s something
specifically spelled out in the agreement or
not, but unless 1t"s prohibited, certainly
that would be something that would be
considered.

MS. SCHMAEDICK: Okay. On page 18
of your statement, In your proposed revised
language for 970.66, paragraph (b)(2),
"Signatories shall not handle leafy green
vegetables,"” iIs that -- does that limit --
does that address just the whole vegetable or
would 1t also include vegetables that had been
chopped and passed from one handler to
another? So does i1t cover products as well?

MR. CULLINGS: Wwell, the intent is
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to include both and it references back to just
the definitions of leafy green vegetable iIn
970.15.

MS. SCHMAEDICK: Okay. And then
further on in paragraph (b)(2), you say,
"Signatories shall not handle leafy green
vegetables from handlers, foreign or
domestic.”" Are you -- 1s that statement
intended to indicate that foreign handlers
could be signhatories?

MR. CULLINGS: No. The -- under
the current language that was in the Federal
Register, the -- it referred to the fact that
handlers had to make sure whether the -- the
vegetables were produced in America or came
from different country, that those things --
that those products would have to be audited,
and so this 1s just a rephrasing and
shortening of that.

MS. SCHMAEDICK: So if |
understand correctly, the signatory handler

would be a U.S. handler, could be a first
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handler or a second handler, but regardless of
where that -- where the product that that
handler 1s handling comes from, it needs to
meet the provisions of the agreement; i1s that
correct?

MR. CULLINGS: Yes.

MS. SCHMAEDICK: Okay. And just
for clarification, under (c) -- I"m sorry --
under paragraph (b) -- no, under paragraph
(d), i1s the intent to have at least one audit
per year, a minimum of one audit per
production season as you state?

MR. CULLINGS: Yes. 1 believe so.

MS. SCHMAEDICK: Those are all the
questions | have at this time. Thank you.

JUDGE HILLSON: Are there any
other questions from the USDA panel? Mr.
Souza.

MR. SOUZA: Thank you. Good
morning. Anthony Souza, USDA. One question
in regards to -- on page four, under the

discussion of GMP audit metrics, "GMP audit

Page 2986

Neal R. Gross & Co., Inc.
202-234-4433




© 0 ~N oo o b~ w N P

(Y
(@)

11
12
13
14
15
16
17
18
19
20
21
22

metrics shall be based on GMP®"s commodity
specific guidelines developed by USDA in
conjunction with FDA and special
recommendations from the scientific or
academic source.™

Then under 970.66, i1t discusses
the GMP -- the Inspection Service, the FDA, or
authorized designee shall conduct all GMPs.
Is 1t the Proponents® intent to have FDA
and/or USDA to meet the -- to check for
verification of the GMPs? And, if so, would
they be using the same metrics or standards?

MR. CULLINGS: 1711 answer your
question the best I personally know. The
standards, regardless of who inspected, would
be the same. As far as who iInspected, my
understanding is both organizations would have
authority to inspect. Whether the Proponent
Group has a preference or an idea of whether
the USDA would conduct all inspections where
possible or if they didn"t care, I -- | don"t

know.
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MR. SOUZA: Also under the same
section, 970.66, Audit Verifications,
discusses the audits shall be conducted on a
regular schedule that ensures every handler is
audited, and then it talks about random
unannounced audits. Is i1t the intent that GMP
audits have an unannounced component to that
audit as well?

MR. CULLINGS: The language would
provide for that. 1 do not know whether the
Proponent group intended that or not.

MR. SOUZA: One last question. On
page four, under "The Arizona Marketing
Committee recommends labeling the remaining
paragraphs and shortening them as follows"™ and
then 1t starts off with (e), (F), and then
goes to (g), under section (g) there, it talks
about the Committee may revise the audit
metrics at any time with the approval of the
Secretary and notice and comments after
consultation with the Technical Review Board.

Ms. Schmaedick asked you a little
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earlier if that was the same intent under (e)
and, for clarification, under the critical
limit process in here, it states that, "Each
of the quality factors i1dentified in the audit
metrics shall be prescribed by USDA in
consultation with FDA." 1Is 1t the intent of
the Proponent group that the Technical Review
Board play a role in this? And, i1f so, what
role would that be?

MR. CULLINGS: 1 got lost iIn
there, but -- role doing what?

MR. SOUZA: 1In section -- 1T the
audit metrics i1s gonna be revised, the
Technical Review Board is consulted. And
under the critical limits here for the process
controls for each of the quality factors, it
says that the metrics "shall be prescribed by
USDA i1n consultation with FDA and then
critical limits shall be based on sound
scientific practices and shall i1ncorporate
Committee"s recommendations.™

The Committee recommendations, IS
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that 1n conjunction with consultation of the
Technical Review Board? Is that the intent,
do you believe?

MR. CULLINGS: The language here
has the same effect, legal effect, 1 believe,
as the current language in the proposed
agreement, just making it more clear and
shortening i1t. | am not certain whether the
Proponents -- whether that®"s their intent or
not. But certainly the language as written
would provide for that.

MR. SOUZA: Okay. Thank you.

JUDGE HILLSON: Anything else from
the USDA panel? | don"t see anything. Any
other iInterested persons have questions of Mr.
Cullings? Come on up, Mr. Warshawer.

MR. WARSHAWER: Steve Warshawer.
Mr. Cullings, when did the Arizona Leafy
Greens Marketing Agreement become aware of the
proposed national program?

MR. CULLINGS: 1 guess it depends

on what you mean by "become aware.' From the
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beginning of the Arizona Marketing Committee*s
existence, there®"s been talk about a possible
national agreement. As far as when we became
aware that a proposal had actually been
submitted to USDA, 1 believe that would have
been mid- to late June or early July. 1 don"t
know the exact date.

MR. WARSHAWER: And why did the
ALGMA not join the Proponents until 9/29?

MR. CULLINGS: Well, one reason is
is obviously the Committee -- the Arizona
Marketing Committee has to meet to discuss
things and to vote on whether or not to join.
And so there was the issue of getting meetings
together and discussing things. Also, before
joining, they wanted to review the actual
language of the proposed agreement and
understand what 1t meant and decide whether or
not 1t was something that they supported.

They certainly have always supported the idea
of a national agreement but wanted to have

more specifics on the actual proposal before
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they became a proponent.

MR. WARSHAWER: And is i1t true
that many Arizona Leafy Green Market Agreement
members are also Cal members?

MR. CULLINGS: Yes.

MR. WARSHAWER: And how many -- do
you know how many are members of both?

MR. CULLINGS: 1 believe there are
35 members of the Arizona Marketing Agreement,
signatories, and 1 believe 32 of those are
also members -- signatory to the California
Agreement.

MR. WARSHAWER: And can you
comment on how i1t"s worked for the two
agreements to reconcile different metrics or
recommendations on metrics from the technical
committees of the two separate marketing
agreements?

MR. CULLINGS: The two technical
committees -- initially, there was some
attempts to try to have some overlap there.

It was difficult In getting people to
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participate. But as far as -- so part of the
answer to your question is the two technical
committees themselves between Arizona and
California I think have limited discussions,
ifT at all at this point, with each other.
However, both those technical boards refer
things to the main committees and those main
committees are -- the Arizona Marketing
Committee is informed about what®s going on in
California, the metrics that have been adopted
there, changes that have been made. They“re
briefed on that. They discuss those issues,
decide whether or not to adopt those in
Arizona as well 1f they think those make
sense. And my understanding is the reverse is
true. Things that occur in Arizona are
brought back to California for discussion
there as well.

MR. WARSHAWER: Thank you.

JUDGE HILLSON: Any redirect, Mr.
Resnick?

MR. RESNICK: Briefly, Your Honor.
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Jason Resnick for the Proponent group. Thank
you very much for your testimony today. Have
you considered whether your recommendations
will have any fiscal impact on the signatories
to the agreement?

MR. CULLINGS: 1%ve not considered
that directly, although -- and the reason why
iIs the recommendations themselves, other than
maybe the granting appeals right for the
penalties, which would -- which i1f the appeal
was granted in favor of the handler would have
a positive economic impact, I would think, on
the handler, the proposed language is intended
to clarify the original iIntent, not to
drastically rewrite the agreement. So I
believe as a general matter, the economic
impact would be roughly the same, if not
exactly the same, as under the -- the iImpact
of the current proposed agreement.

MR. RESNICK: And in addition to
clarifying the appeal rights, do you consider

any of the changes you"ve made to be
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substantive, or are they all clarifying and
technical amendments?

MR. CULLINGS: 1 guess it depends
on how you define "substantive.” If --
they"re not substantive changes | believe as
far as making a substantial difference i1n what
was intended, but 1 do believe In some
respects the clarification 1s -- the actual
wording used is much different than the
original language because i1t needed a great
deal of clarification.

MR. RESNICK: And so in your
opinion, the proposed revisions make the
agreement more clear and understandable to
people reading the agreement?

MR. CULLINGS: Yes, and hopefully
especially to the future national Committee
that is charged with actually carrying i1t out.

MR. RESNICK: Thank you. I have
no further questions.

JUDGE HILLSON: Anything else?

Mr. Horsfall.
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MR. HORSFALL: Yes. Scott
Horsftall with the California Leafy Greens
Marketing Agreement. One quick question for
clarification. In your proposed language for
Section 970.66 under Verification Audits, it
would now read, "'Signatories shall ensure that
any leafy green vegetables handled by their
operation are grown by producers, foreign or
domestic, that have been subject to GAP
verification audits."

And my question relates to those
words ''subject to.'" That means that those
producers are or will be at some point subject
to a GAP verification audit but, again, not
that that would have to take place before they
could handle that product; is that correct?

MR. CULLINGS: That"s right.

Under the -- not just this language but all
the proposed changes, at all times a signhatory
handler would be able to handle. That

would -- the right to handle -- the agreement

itselft would never take that away.
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MR. HORSFALL: Thank you. And you
said early on iIn your testimony that these
suggestions have been submitted throughout the
Proponent group?

MR. CULLINGS: That"s what 1"ve
been told. Yes.

MR. HORSFALL: And you"re aware
that several of us on the Proponent group have
indicated that we"re -- we look at these as
positive suggestions?

MR. CULLINGS: Yes. Again, that"s
what 1"ve been told. Yes.

MR. HORSFALL: Thank you.

JUDGE HILLSON: Anything else for
this witness? Back to you, Ms. Carter.

MS. CARTER: Antoinette Carter
with the USDA. 1 just wanted to direct your
attention to page ten, Section 98, Withdrawal.
I guess with the revisions that have been
suggested, just had a question regarding
whether or not a signatory handler that could

possibly be in violation of any of the
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provisions of the agreement, would that
handler still be allowed to request withdrawal
from the agreement 1t they were in violation?

MR. CULLINGS: Under the current
language published in the Federal Register, |
believe they would not be able to request
withdrawal until they complied with the --
with the audit metrics. Under the proposed
revision, they would be able to request
withdrawal. That would become effective the
beginning of the following fiscal year.

The intent of that iIs -- because
ifT you have a handler who decides, for
whatever reason, maybe economics, that they
can"t comply or don"t want to comply with the
audit metrics anymore and that they"re not
currently in compliance, that that company
should be able to be released, and then of
course they would not use the mark anymore.
They would not be associated with the
marketing agreement anymore and not derive the

benefits of that anymore.
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MS. CARTER: So that handler would
still be responsible for assessments under the
agreement through that current fiscal year; is
that what you"re saying, or am I
misunderstanding?

MR. CULLINGS: Any handler, both
under the current language and under my -- the
proposed revisions that 1°ve offered, would be
responsible for assessments as long as they
are still a signatory.

MS. CARTER: Okay. Thank you.

JUDGE HILLSON: 1Is there any
further from the USDA panel? Ms. Schmaedick.

MS. SCHMAEDICK: Melissa
Schmaedick, USDA. On page two of your
statement, under the proposed definition of
"*"good agricultural practices,' you refer to
different parts, outlined parts, In the FDA
guidelines. The Tirst one is Farm Review.

The second one i1s Field Harvest & Field
Packing Activities. And then 5, which is

Traceback.

Page 2999

Neal R. Gross & Co., Inc.
202-234-4433




© 0 ~N oo o b~ w N P

(Y
(@)

11
12
13
14
15
16
17
18
19
20
21
22

My question is specifically about
part 2, Field Harvest and Field Packing. Is
it your understanding under the proposed
agreement that the act of handling or the
handling function would include such
activities as packing in the field?

MR. CULLINGS: 1I1°m not sure I™m
the best person to answer the distinctions
between where you cross the line between a
grower and a handler.

MS. SCHMAEDICK: Okay.

JUDGE HILLSON: Mr. Souza.

MR. SOUZA: Good morning. Anthony
Souza, USDA. Just one quick follow-up to Ms.
Schmaedick®s question. Do you know whether
parts 1, 2, and 5, which are referred to iIn
here, whether that is referring to the Guide
to Minimize Microbial Food Safety Hazards, or
whether that comes off the USDA audit
checklist?

MR. CULLINGS: It comes from their

-- 1 do not have the title of the document
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with me, but there was a 2007 document
published by USDA for auditors and giving them
instructions on how to perform the audits and
the different parts of the GHP and GAP audit
and | believe there®s parts of the checklist
in there. 1 cannot recall whether the entire
checklist is in there or not.

MR. SOUZA: Could we have a copy
of that submitted?

MR. CULLINGS: We can get a copy
to you. Yes.

MR. SOUZA: Thank you.

JUDGE HILLSON: Anything more from
the USDA panel? Mr. Hill.

MR. HILL: Brian Hill, Office of
the General Counsel. My question Is on
970.67. 1 see that wording has been added
which says "commodity specific guidelines
developed by USDA i1n conjunction with FDA.™

Is 1t possible for you to tell me
how you envision that collaborative effort to

work?
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MR. CULLINGS: Are you referring
to GMPs or -- |1 guess it"s under both.

MR. HILL: 1t"s under both.
Correct.

MR. RESNICK: What page? I™m
sorry.

MR. HILL: On mine, 1It"s --

MR. CULLINGS: Four.

MR. HILL: -- page five, 1
believe. 1I"m not sure.

MR. CULLINGS: It"s four and five.
I believe that particular phrasing -- and 1°d
have -- let me double-check. 1 believe that
particular phrasing was -- is i1n the agreement
as published in the Federal Register. It"s
just 1n a different part and was moved here,
and I*m trying to locate for you where that --
that may have been. But as far as how that
would work, 1 -- 1 do not know. 1"m not the
best person to ask.

MR. HILL: You also stated a

little bit earlier —-- let me see 1if I can find
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it now -- hold on one second. Well, basically
it says you wanted to clarify "that the audit
metrics do not simply equal GAP, GHP, and GMP™
which 1s why you®"re making some of these
changes.

My question basically is: Was any
consideration given to less specific wording
in 970.67 rather than the wording that was
chosen to kind of be more all-inclusive
instead of using the more specific language
that you used of "Food and Drug Officials
(AFDO) current "Model Code of Practice""?
What was the purpose of getting so specific?

MR. CULLINGS: The AFDO Code
was -- that was -- is currently iIn Section
970.9.

MR. HILL: Right.

MR. CULLINGS: So that was just
moved here. That"s why -- that was already
used before, so we just kept i1t -- kept 1t
there. 1t seemed like that was the

Proponents®™ intent to use that, so just moved
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it to a section thought was more appropriate.

From a personal level and from a
Arizona Marketing Committee standpoint, the --
this particular language here i1s whether we"re
-- use some different language to make it
broader or more inclusive would be fine.

These are -- the recommendations that were
made here we believe are good recommendations
that make an improvement on the current
proposal. But 1T there®s additional language
that"s proposed to further improve, we are
welcome to those as well.

MR. HILL: Okay. So this isn"t
meant to limit where they can get information
from to make these decisions?

MR. CULLINGS: That"s correct. 1
mean, | guess, you know, you wouldn®"t -- iIn a
certain way, | guess there would be limits as
far as, you know, scientific basis 